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ADVERTISEMENT. 


THE  Editor  in  presenting  to  the  Public  a  new  and 
correct  Edition  of  Lyttleton's  Tenures  sincerely  regrets, 
that  some  person,  better  qualified  than  himseb^  has  not 
undertaken  the  task,  which,  at  this  day,  considering  the 
changes  that  have  been  wrought  since  Lyttleton  wrote, 
and  especially  in  the  Law  of  Beal  Property,  during  the 
last  eight  years,  seems  to  involve  something  more  than 
a  mere  collation  of  texts. 

Although  the  Editor  did  not  undertake  his  self-im- 
posed task  without  being  fully  sensible  of  his  own  dis- 
advantages, he  has  not  shrunk  from  performing,  to  the 
uttermost  of  his  small  ability,  what  he  has  deemed  a 
responsible,  and  some  may  consider  a  presumptuous, 
effort — ^the  addition  of  notes  and  introductory  remarks 
to  eadi  Chapter,  so  tiiat  the  General  Reader  and  Stu- 
dent, (for  whose  use  this  Edition  has  been  prepared), 
may  be  apprised  of  the  extent  of  those  alterations  that 
have  lately  taken  place,  and  are  now  prospectively 
coming  into  operation.  The  Editor  has  also  care^y 
reduced  the  text  into  marginal  notes. 

Wiiik  r^aid  to  the  text  of  Ly ttieton,  which  the 
Editor  trusts  is  now  rendered  perfect^  every  possible 
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YIU  ADVEBTISEMENT. 

attention  and  care  has  been  expended;  and  no  trouble 
has  been  spared  by  the  Editor,  in  either  gaining  com- 
plete access  to,  or  procuring,  every  copy  of  Lyttleton  in 
print*. 

The  present  Edition  contams  the  text  of  the  earliest 
Edition  by  Lettau  8f  MachUrda  minutely  collated  with 
the  Edition  by  MackUnia^  and  with  that  known  as  the 
Mohan  Edition.  The  orthography  adopted  has  been 
that  of  the  two  latter ;  the  spelling  of  these  being  more 
uniform  and  correct  than  that  of  the  former. 

It  haa  not  been  thought  necessary  to  encumber  this 
Edition  with  one-tenth  part  of  the  various  readings  of 
Lyttleton ;  therefore,  only  those  which  appeared  to  the 
Editor  material  have  been  noticed;  and  in  forming  his 
judgment  upon  the  materiality  or  unportance  of  those 
variations,  he  has  been  guided  chiefly  by  a  desire  to 
strengthen  the  authenticity  of  the  acknowledged  text, 
and  to  demonstrate  its  preciseness  of  expression,  when 
placed  in  juxtarposition  with  those  parts  which,  from 
their  inconsistence  with  previous  text,  or  other  causes, 
may  be  deemed  questionable,  if  not  absolutely  spurious. 

From  an  anxious  desire  that  nothing  should  be  noted 
but  what  is  necessary  or  material,  every  sheet  has  been 
minutely  revised,  with  the  original  and  other  Editions, 
twice,  and  sometimes  thrice,  (pursuant  to  the  plan 
adopted  in  printing  the  authentic  Statutes  of  the  Realm), 

*  The  three  small  Editions  by  Pynson  (see  p.  xlvii),  must  be 
excepted  ;  the  absence  of  these,  the  reader  will  not  have  occasion 
to  regret,  as  most  of  the  corruptions  of  the  text  originated  in 
these  and  the  preceding  Edition  of  1516.  The  Editor  has  never 
given  a  reading  from  any  Edition  of  Lyttleton,  without  having 
actually  seen  and  coUated  the  copy  described  or  alluded  to. 
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each  revifiion  retrendung  or  oompressing  the  contents  of 
the  former  copy,  so  that  considerable  portion  of  the  labour 
actually  expended  does  not  appear  before  the  public, 
whilst  the  expense  of  the  publication  has  been  neces- 
sarily increased. 

The  Translation  has  been  taken  fix)m  that  used  by 
Sir  Edward  Coke,  yaried  occasionally  with  one  of  the 
ancient  Translations,  which  also  formed  the  foundation 
of  his ;  and,  indeed,  as  the  pubUc,  by  long  and  frequent 
use,  has  been  so  familiarized  with  that  Translation, 
that  it  has  obtained,  in  some  degree,  the  credit  of  an 
originsd,  the  Editor  has  conformed  to  the  deference 
paid  to  it,  in  following  it,  but  he  has  not  scrupled  to 
deviate  from  it,  when  he  fotmd  (as  was  not  unfie- 
quently  the  case)  that  text  faulty,  or,  where  more  pre- 
cise and  critical  modes  of  expression  became  necessary. 

The  Editor  has  not  given  the  original  text  of  The 
Olde  Tenures^  but  a  Translation  by  William  RoBteU^  the 
text  being  very  unsettled. 


T.  E.  TOMLINS. 


4y  Halton  Flags, 

Cross  Strut,  Islington, 

ISM  October,  1841. 


PREFACE. 


IT  has  been  remarked,  that  neither  Lyttkion,  or  his 
great  Commentator,  Sir  Edward  Coke^  ever  once  men- 
tion or  allude  to  the  doctrines  of  feudal  law,  although  the 
learned  persons  who  have  illustrated  their  works  have 
been  constancy  under  the  necessity  of  referring  to  the 
doctrine  oi  fiefs.    The  &ct  seems  to  have  been,  that 
Lyttleton  presupposed,  in  some  measure,  a  knowledge  of 
this  leammg  in  his  reader,  and  Sir  Edward  Cohe  as  a 
Commentator  confined  himself  to  the  text  which  treats 
more  of  the  practical  effect  of  the  feudal  system,  as  ap- 
plied to  the  Laws  of  Eng]aiid#  than  of  the  doctrine 
itself;   and  as  the  feudal  restrunts,  which  operated 
chiefly  as  a  bar  to  alienation,  were  yaniahing  even  when 
LyttleUm  wrote,  there  was  little  occasion  to  refer  to 
ddctrines  which  were  then  growing  out  of  practical  know- 
ledge, and  which  did  not  seem,  at  first  sight,  to  be 
closely  connected  with  the  Law  of  Besl  Property. 

The  consequence,  however,  has  be^i,  that  LjfttkUnCs 
Trsatifie  has  been  misunderstood  and  undervalued  by 
Foreign  Jurists,  at  the  head  of  whom  appears  Hottoman, 
who,  in  his  Treatise  ''  De  Verbis  Feuda^us/'  thus  ex- 
presses himself: — *^  Stephanus  Pasquerius  exceUeWti  vtr 
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ingeniOf  et  inter  Parmenses  causidieos  dicendi  facuUate 
prcBstanSy  KbeUum  rmhi  Anglicanum  LUtletonium  dedit, 
quo  Feudorum  AngUcorum  Jura  exponuntur,  ita  incondite^ 
absurde,  et  incancinne  scriptum,  ut  facile  appareaty  verissi' 
mum  esse,  quod  Polydorus  Verffihus,  in  Anglicd  Historid, 
de  Jure  AnffUcano  testatus  est,  stuUitiam  in  eo  Ubro,  cum 
maiiiid(a)f  et  calumniandi  studio,  certare^  This  pas- 
sage from  Hottaman  is  cited  without  any  disapprobation 
in  the  6th  edition  of  ''  Stmoei  BAhotheca  Juris  Se- 
lecta;  "  but  in  the  8th  edition  of  that  work(«7!?7ue  1756) 
it  is  qualified  by  the  words  **  Singularia  sed  parum  apta 
sunt,  qwB  Franciscus  Hottomanusprofert,  Sfc,"  (b).  Gat- 
zert,  another  Foreign  Jurist  (c),  notices  Lyttleton  with 
somewhat  more  consideration;  but  has  erred  in  sup- 
posing that  the  Book  was  published  in  French  and 
Latin  {d),  and  by  a  misprint  has  confoimded  the  date  of 


(a)  It  is  difficult  to  aoconnt  for  i7o<f(Mnafi'«  imputing  ^malitia'' 
to  J4fUleton,  other  than  by  sappomng  that  the  reason  given  for 
barring  a  right  in  some  of  the  cases  of  fyttleUm  is  '^  folly"  in  the 
party.  This  reason  ffcUoman  may  haye  deemed  capricious,  and 
especially  by  him,  as  a  professor  of  the  Roman  law,  which  is 
calculated  to  embrace  a  most  oomprehensiye  system  of  equity. 

(h)  When  Dr.  OoweU,  in  his  Law  Dictionaryy  cited  the  passage 
in  question  from  Hotkman,  it  raised  universal  indignation^  and 
he  expunged  it  from  the  later  editions  of  his  book.  '  It  certainly 
was  unjust  to  impute  it  as  a  crime  to  Dr.  OoweUy  that  he  inserted 
this  citation  in  his  work ;  but  the  manner  in  which  it  was  re- 
ceived IS  a  striking  proof  of  the  high  estimation  in  which  Z^fttle- 
ton's  Treatise  was  heLd^r—Butiei^s  Pref,  to  ld«A  Edition  Co.  I^. 

(c)  In  his  ^  Qmmentatio  Juris  exotici  HistoricO'Literaria  de 
Jure  communi  AngUte." — Gottingen,  1765. 

{d)  The  only  mode  of  accounting  for  this  mistake  the  Editor 
can  suggest  is,  that  Oatzert  had  been  carelessly  informed  of  the 
edition  of  the  Tenures^  in  French  and  English,  1671 »  in  double 
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LyWetarCs  decease,  and  in  other  ways  he  shews  that  he 
had  never  attentively  considered  the  Book  of  which  he 
pirofesses  to  give  an  account.  The  great  repute  which 
this  Treatise  of  Lyttleton  had  obtained  in  England  had 
reached  Gatzert,  for  he  concludes  his  derogatory  notice  of 
Lyttleton  by  adding,  *^  Cmterum  Uber  ob  methodi  brem- 
tatem,  argvmentandi  subtiUtatemj  atque  dictorum  ordxneniy 
laudem  omnino  meretur;  sed  nee  mintu  fatendum  est,  aded 
stepugime  obscuritaii  bantan  handnem  studuisse,  ut  <B7dg- 
tnata  legum  maluisse,  qudm  prmceptOy  tradere  videatun 
MvJtajam  hnmntata  esse,  plura  inveterata  atque  obsoleta, 
non  UTffeo.  Interim  communis  ICtarum  Anglorum  Jubc  vox 
est  perfeetissimum  et  absolutissimum  hoc  opus  esse  ex  omnibus 
qucB  unquam  in  uBd  scientid  humand  scrota  sint  qum  ten- 
quam  proferre  potuerit  hominis  ingenium ;  non  intelUgere 
qui  culpenL  Ita  parum  abest,  quin  credani,  faUi  eum 
Juisse  nescium  1  ^ 

A^^j  person  who  »  acquamted  with  the  feudal  law 
previuling  on  the  Continent,  and  which  till  the  year 
1790  was  in  fiill  vigour  in  France  (e),  will  find  on  com- 


colnnms ;  and  it  is  poaeible  that  the  Latin  Translation  of  the  first 
section  of  the  Temtres,  and  an  allasion  to  the  first  words  of  the 
chapter  on  fee-tail,  also  rendered  into  Latin  hy  Hotkman,  in  his 
Dt  Verbis  FeudaltbuBy  latterly  printed  as  an  Appendix  to  Calvin*  s 
Lexicon  Juridicum,  may  have  led  to  this  error. — Seeposty  p.  3,  n. 
(«)  By  a  decree  of  the  National  Assembly,  4th  August,  1790, 

1.  Ha  detrvitent  le  regime  feodtU, 

2.  Us  aboUssenS  la  main-^norU,  la  servitude  et  les  droits  qui  les 
rqpresewtent,  ou  quiy  tient» 

3.  Us  declarent  racheleUer  les  autres  droits  et  devoirs  tant  feo^ 
datux  que  easuelSy  meme  les  simpUs  prestations  et  charges  foneieres. 

4.  Enjkij  lis  supprimeiU  sans  indemnitS  les  Justices  seigneurales. 
French  fendality  may  yet  be  witnessed  in  Lower  Canada ;  and 
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paring  the  lame  with  our  own  sjstem  of  jorigpradence^ 
that  ji]xifl(fiotaon  of  the  lord  (an  mseparable  incident  to 


as  we  deriTed  the  fonn  of  <nir  tenures  from  Nonnaady,  the  eoa- 
IMMMT  whereof  did  not  differ  in  eeSBntiaib  firom  the  €o«MMtf«r  of 
Pane  or  other  cities  or  districts  in  Franoey  no  apology  need  be 
made  for  offering  to  the  reader  what  has  been  noticed  on  this 
subject. 

When  Lower  Canada  was  first  settled  by  the  French,  the  fea- 
dal  tenure  was  in  fall  Tigour  on  the  continent  of  Europe^  and 
naturally  transplanted  by  the  colonizers  to  the  new  world.  The 
King  of  France,  as  feudal  lord,  granted  to  nobles  and  respectable 
fionilieSy  or  to  officers  of  the  anny,  large  tracts  of  land  tenned 
**  seignories,''  the  proprietors  of  which  were  termed  ^  seigniors^*' 
and  held  immediately  from  the  king  m  fiefy  or  m  rckure  [oorre* 
spending  to  the  knight's  service  and  socage  of  J^letcn^,  on  con- 
dition of  rendering  fealty  and  homage  on  accession  to  seignoriai 
property ;  and  in  tiie  event  of  a  transfer,  by  sale  or  gift,  or  other- 
wise (except  in  hereditary  succession),  the  seignory  was  subject 
to  the  payment  of  a  ^rdy  or  fifth  part  of  the  whole  purchase- 
money  ;  and  which,  if  paid  by  the  purchaser  immediately,  enti- 
tled him  to  the  rdbaty  or  a  reduction  of  two-thirds  of  the  fmnt. 
This  custom  still  prevails^  the  King  of  Great  Britain  haying  suc- 
ceeded to  the  claims  of  the  King  of  France. 

Qumt8  is  a  fifth  part  of  the  purchase-money  of  an  estate  held 
enfifffy  which  must  be  paid  by  the  purchaser  to  the  feudal  lord, 
that  is,  to  the  king.  If  the  feudal  lord  beUeves  iheJUf  to  be 
sold  under  tbIuo^  he  can  take  the  estate  to  himself,  by  paying 
the  purchaser  the  price  he  gave  for  it,  with  all  reasonable  ex- 
penses. Bdi^  IB  the  rent  or  reyenue  of  one  year  for  mutation 
fine  when  an  estate  is  inherited  by  coUateial  descent.  Lodi  el 
twnteff  are  fines  of  alienation  of  one-twelfth  part  of  the  purchase- 
money,  paid  to  the  seigneur  by  the  purchaser  on  the  transfer  of 
property,  in  the  same  manner  as  qmniB  are  paid  to  the  king  on 
the  mutation  of  fief;  and  are  held  en  rdurep  which  is  an  estate 
to  which  heirs  succeed  equally.  IVane  aim  nobU  is  a  fi/rf  or 
frediold  estate  held  subject  to  no  seignoriai  rights  or  duties,  and 
acknowledging  no  lord  but  the  king.  The  succession  to  fiefr  is 
difierent  from  that  of  property  held  en  mhnre  or  by  friUimnage* 
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ptnre  feodftl  tmnre)y  and  reetnunt  of  alienation  by  the 
the  tenant,  are  the  most  prominent  features,  of  which. 


The  eldtfit  son  by  right  take*  the  chateau,  aad  the  yard  adjoin- 
ing it ;  aiw  an  ofptitt  of  the  garden  joli^ng  the  manoivhoiiie, 
aotod  tlM  miU^  OTens,  or  proeaeo,  withhi  the  seigtiioiy,  bdong  to 
him,  but  the  profit  arising  firom  these  is  to  be  divided  among  the 
tithe?  hell*.  Femalee  have  no  pnoedence  of  right ;  and  where 
there  are  only  daughters,  ihefiefiB  eqnally  divided  among  them. 
When  there  are  only  two  sons,  the  elder  takes  two^thirds  of  the 
lands^  beddea  the  chateau,  miU,  &e«,  and  the  younger  one-third. 
When  there  are  several  sons,  the  eldest  daims  half  the  lands,  and 
the  rest  have  the  other  half  divided  among  them.  Csnrive  is  an 
estate  held  in  the  feudal  manner,  subject  to  the  seignorial  fines 
or  dues.  All  the  Canadian  hahkans,  small  frrmers^  are  Mfudotntf. 
Property,  according  to  the  laws  of  Canada,  is  either  pr^pr^j  that 
is,  held  by  descent ;  or  aojuito,  which  expresses  being  acquired 
by  indus^  or  other  means  [jM,  puxthase]. 

Dower  in  Canada  is  either  customary  or  stipulated.  The  first 
oonsiats  of  half  the  property  idilch  the  husband  was  possessed  of 
at  the  time  of  marriage,  and  half  of  all  the  property  which  he 
may  inherit  or  acquire :  of  this  the  wife  has  the  use  fi>r  life,  and 
the  children  may  claim  it  at  her  death.  If  they  be  not  of  age, 
the  wife's  relations  can  take  it  out  of  the  fether^s  hands  fbr  them, 
and  may  compel  him  to  sell  his  property  to  make  a  division. 
Stipulated  dower  is  a  portion  which  the  husband  gives  instead  of 
the  customary  dower. 

Those  fenuers  who  hold  land  firom  the  seigneur  m  rature,  and 
who  are  tenned  tmttn&i$rt  or  eeMftakWy  do  so  subject  to  certidn 
conditions,  eiis.  a  smaU  aunual  rent,  and  are  also  bound  to  grind 
theb  eom  at  the  mcntlin  tonal,  or  the  seigneur's  miU,  when  one* 
fiiarteenth  is  taken  fi>r  the  lord's  use  as  Mouturey  or  payment  fot 
grinding.  The  hdi  ef  9mie$  [ihies  upon  alienation]  form  another 
part  of  the  seigneur^s  refenue :  it  conrista  of  a  right  to  on^ 
twelfth  part  of  the  puivhase^money  of  every  estate  within  his 
aeigiioxy  that  changes  its  owner  by  ssle ;  this  twelfth  to  be  paid 
by  the  purchaser,  and  is  exclusive  of  the  sum  agreed  on  between 
the  latter  and  the  seller ;  and  if  promptly  paid,  a  reduction  of 
one-'fearth  ia  usually  made  ( in  the  same  manner  as  two-thirds  of 
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In  our  remains  of  the  feudal  system,  we  retain  but  the 
bare  reflection  or  image. 


the  quint  due  to  the  crown  is  made).  On  each  an  occasion  a  pri- 
Tilege  remains  with  the  seigneur^  but  seldom  ezercised,  called  the 
droit  de  retrait  [jus  retractusj,  which  confers  the  right  of  pre- 
emption at  the  highest  bidden  price,  within  forty  days  after  the 
sale  has  taken  place. 

AU  the  fisheries  within  the  seignories  contribute  also  to  the 
lord's  income,  as  he  receives  of  the  fish  caught,  or  an  equivalent 
in  money  for  the  same.  The  seigneur  is  also  privileged  to  fell 
timber,  any  where  within  his  seignory,  for  the  purpose  of  erect- 
ing mills,  constructing  new  or  repairing  old  roads,  or  for  other 
works  of  public  and  general  utility,  and  repairing  churches,  par- 
sonage-houses,  &c. 

The  duties  of  the  seigneur  to  his  tenants  are  also  strictly  de- 
fined. He  is  bound,  in  some  instances,  to  open  roads  to  the  remote 
parts  of  hiBfieft,  and  to  provide  mills  for  the  grinding  of  the  feu- 
dal tenants'  com.  He  cannot  dispose  by  sale  of  forest  lands,  but 
is  bound  to  concede  them ;  and  upon  his  refusal  to  do  so,  the 
applicant  may  obtain  from  the  crown  the  concesdon  he  requires, 
under  the  usual  seignorial  stipulations,  in  which  case  the  rents 
and  dues  appertiun  to  the  king. 

The  seigneurs  were  formerly  entitled  to  hold  courts  in  what 
was  termed  ha/ut-moyenne  et  basse^jtuHce  ;  which  took  cognisance 
of  all  offences  except  murder  and  high  treason. — Martin's  Hist. 
Brit.  Colonies.  8vo«  Lend.  1834. 

About  thirty  years  after  the  British  conquest  of  Lower  Canada, 
in  1759,  the  common  socage  tenure  was  introduced,  which  is 
analogous  to  \&»finx/nc  aleu  roturier,  which,  according  to  the  6om- 
tume  of  Paris,  is  **  terre  sans  justice  ou  seignieurie  pour  laquelle 
le  detenteur  ne  doit  cens,  rentes,  lods  et  ventes,  ou  autres  rede- 
vances :"  in  &ct,  a  fee-simple  holden  of  the  king  in  free  and 
common  socage,  and  being  the  same  tenure  by  which  land  in 
England  is  ordinarily  held,  once  the  stat.  12  Car.  2,  c.  24. 

However,  in  Lower  Canada,  the  land  holden  by  seignorial 
grants  preponderates  in  the  proportion  of  11  to  7^  there  being 
11,000,000  acres  seignorial,  and  7,000,000  socage  tenure. 

The  statute  6  Geo.  4,  c.  59,  was  passed  for  the  purpose  of  £Eu;i- 
Utating  the  gradual  extinction  of  these  feudal  tenures,  which  are 
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Mr.  Butler  remarkei,  there  is  no  doubt  but  our  laws 
respecting  landed  property  are  susceptible  of  great  illus- 
tration from  a  recurrence  to  the  general  history  and 
principles  of  the  feudal  law.  This  is  evident  fix>m  the 
writings  of  Ltjrd  Chief  Baron  GUberty  particularly  his 
Treatise  of  Tenures,  in  which  he  has  very  successfuUy 
explained,  by  feudal  principles,  several  of  the  leading 
points  of  the  doctrines  laid  down  in  the  works  oiLyttle^ 
ton  and  iSfr  Edward  Coke,  and  shewn  the  real  grounds 
of  several  of  their  distinctions,  which  otherwise  appear 
to  be  merely  arbitrary.     By  this  he  has  reduced  them 

oppoeed  to  present  habits  and  opinions ;  but  the  descendants  of 
the  original  French  grantees  do  not  seem  to  avail  themselves  of 
the  modes  pointed  out  by  the  statute  for  converting  the  seignorial 
fief 9  into  the^^nc  dUu  roturier^  or  socage  tenure. — Id, 

It  may  be  remarked  that  some  remains  of  the  droit  de  retrutt^ 
OT  jus  retraetusy  a  veiy  copious  subject  in  continental  tenure,  ap- 
pear to  have  existed  here.  For  example,  the  custom  of  Clivenor, 
p.  104,  (A) ;  and  a  custom  that  exists  in  some  ancient  demesne 
manors,  of  admitting  a  tenant  to  a  new  purchase  without  fine, 
p.  106,  n«,  as  at  Lambeth. 

To  these  observations  may  be  added,  as  a  well  known  fact,  that 
in  some  parts  of  the  United  States  of  America  the  law  of  our 
lately  abolished  real  actions,  which  were  derived  from  the  forms 
of  feudal  jurisprudence,  and  were  a  consequence  of  tenure,  conti- 
nues at  the  present  day  in  full  operation.  Mr.  Hoffman^  in  his 
Course  of  Legal  Stud^^  Baltimore,  1817,  p.  184,  states  that,  in  the 
states  of  Massachusetts  and  New  York,  most  of  the  real  remedies 
have  been  preserved,  with  but  little  modification.  The  writs  of 
right,  dower,  waste,  assise,  formedon  in  remainder,  descender, 
and  reverter ;  of  entry  in  the  per^  cui,  and  post,  &c.,  are,  in 
Massachusetts  particularly,  in  daily  use,  with  all  their  concomit- 
tants of  voucher  and  counteiplea  of  voucher,  imparlances,  sole- 
tenure,  non-tenure,  disclaimer,  ud,  view,  defaults,  distress,  sum- 
mons, and  severance,  &c.  &c.  An  American  edition  of  Booth  on 
Real  Actions  has  been  published,  the  Editor  believes,  by  the 
same  author. 
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to  a  degree  of  system,  of  which  till  then  they  did  not 
appear  susceptible.  His  treatise,  therefore,  cannot  be 
too  much  recommended  to  every  person  who  wishes  to 
make  himself  a  complete  master  of  the  extensive  and 
various  learning  contained  in  the  works  of  those  writers. 
The  same  may  be  said  of  tiie  writings  of  Sir  William 
Blackstone,  \^The  Introduction  to  the  Lan>  of  Tenures  by 
Sir  Martin  Wright^  and  the  Lectures  on  the  Constitution 
and  Laws  of  England,  by  Dr.  Sunwan.'\  Much  useful 
information  may  be  derived  also  fix)m  other  writers  on 
this  subject 

But  the  reader,  whose  aim  is  to  qualify  himself  for 
the  practice  of  his  profession,  cannot  be  advised  to  ex- 
tend his  researches  upon  those  subjects  very  far.  The 
points  of  feudal  learning,  which  serve  to  explain  or  illus- 
trate tiie  jurisprudence  of  England,  are  few  in  number, 
and  may  be  found  in  tiie  authors  we  have  mentioned. — 
Butler^ s  Preface  to  13fA  Edition  of  Co,  LytL 

In  1766,  Mons.  Houard,  an  Avocat  in  tiie  Parliament 
of  Normandy,  and  Conseiller  Echevin  of  the  Town  of 
Dieppe,  published  at  Rouen,  in  two  quarto  volumes, 
the  text  of  Lyttkton,  with  a  French  Traduction  or  para- 
phrase, notes,  a  glossary,  kdA  Pieces  justificatioes ;  tiie 
object  of  this  work  is  to  shew  the  connexion  that  exists 
between  our  feudal  law,  and  tiiat  comprised  in  the 
Norman  Coutumier,  in  which  he  successfully  demon- 
strates  that  the  Tenures  ofLyttleton  are  to  be  deduced 
from  that  source.  This  work,  which  is  by  no  means 
scarce,  may  assist  that  student  who  is  desirous  of  pur- 
suing the  subject  of  our  Tenures  to  that  fountain. 

The  reader  need  scarcely  be  reminded,  that  any  sys- 
tem of  jurisprudence  derived  from  the  maxims  or  doc^ 
trines  of  feudality,  are  utterly  at  variance  with   the 
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Boman  law,  whose  roles  of  sucoesraon  to  real  property, 
whilst  they  do  not  make  any  distinction  between  that 
and  what  we  tenn  personal  property,  are  also  in  ac- 
cordance with  the  most  just  and  generally  received 
notions  of  equity,  so  fiur  as  respects  the  division  or 
inheritance  of  property  (y ). 

With  r^aid  to  property  itself,  the  most  simple  mode 
of.  distinguishing  or  classifying  it,  is  that  which  is 
derivable  £x>m  its  nature  and  incidents,  either  as  move- 
able or  immoveable ;  and  every  system  of  jurisprudence, 
whatever  notion  may  prevail  aa  to  the  inheritance  and 
transmission  of  property,  necessarily  recognises  these 
simple  and  marked  distinctions.  Immaoeabk  property 
is  land  and  hereditaments,  moveable^  goods  and  chattels 
(strictly  so  tenned),  and  this  classification  is  modified 
or  subdivided  according  to  the  notions  jurisprudents 
may  entertain,  or  which  from  other  causes  may  happen 
to  prevul  in  every  state  as  to  these  broad  divisions  or 
classes  of  property.  In  our  law  of  property,  which  is 
derived  fix)m  the  principles  of  tenure,  every  thing  that 
is  or  can  be  the  subject  of  an  express  holding  or  tenure, 
whether  land  itseU^  or  its  honorary  adjunct — a  descendible 
title,  is  a  '^  tenement,"  and,  being  heritable,  is  termed  a 
hereditament;  whereas  moveable  property,  viz.  goods 
and  chattels,  are  not  the  subject  of  tenure  or  service. 


(/)  The  casus  amissi  of  the  feudal  law  have,  howeyer^  heen 
supplied  hy  the  inteTpretation  of  the  civil  lawyers,  and,  couse- 
quently,  gloss  superincumbs  gloss ;  and  that  &ct  doubtless  has 
led  some  to  suppose  that  there  exists  some  close  association  be- 
tween the  feudal  and  Roman  law :  a  notion  that  has  been  repu- 
diated by  the  best  authorities. 

c2 


XX  PREFACE. 

either  actual  or  honorary.  These  two  classeB  of  pro- 
perty are  in  our  law  peculiarly  distinguished;  as, 
1.  Beal;  2.  Personal 

1.  Reed  property  comprises  lands,  tenements,  and  he- 
reditaments. The  term  **  tenements  "  comprehend  all 
three,  whilst  the  term  ^^  land  "  is  only  denominative  of 
the  soil,  and  ^^  hereditament''  means  any  thing  inherit- 
able. 

2.  Per soTuil  property ,  in  addition  to  goods  and  chattels, 
extends  to  things  which,  though  they  may  be  collateral 
to,  or  connected  with,  land,  yet  could  not  be  recovered 
in  specie^  L  e.  the  real  thing  itself  could  not  be  recovered 
in  the  same  manner  as  land  might  have  been,  for  which 
reason  a  peculiar  form  of  action  or  piwees  agametthe 
land  was  invented,  termed  a  real  action;  whilst  in  re- 
spect of  moveables  and  things  not  necessarily  involving 
the  actual  right  or  title  to  the  land,  as  leases  or  other 
inferior  interests,  the  remedy  to  recover  them  lay  in 
damages,  u  e.  the  action  was  directed  against  the  person ; 
from  hence  has  arisen  the  distinction  between  real  nnd  per- 
sonal property,  these  terms  "  real "  and  **  personal "  having 
direct  association  with,  and  reference  to,  the  means  by 
which  each  kind  of  property  was  recoverable  by  law,  viz. 
the  form  of  action  or  process  adopted  by  oiir  ancient 
system  of  jurisprudence,  so  that  those  things  which  can 
be  comprehended  under  tiie  first  division  are  known  as 
realtyy  whilst  that  species  of  property  which  is  compre- 
hended under  the  second  division  are  teilned  personalty, 
the  first  comprising  land  and  interests  in  or  profits  out 
of  land,  as  tithes,  fisheries,  rents,  &c ;  the  latter  con- 
taining property  of  a  more  transient  and  less  durable 
nature,  and  in  its  turn  modified  and  subdivided  into 
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things  that  are  said  by  our  lawyers  to  **  savour  of  the 
realty,"  i.  e,  interests  which  are  carved  out  of  land, 
such  as  leases  and  inferior  interests  termed  chattels  real, 
and  into  things  purely  personal,  as  cattle,  furniture, 
plate,  and  whatever  else  is  the  object  of  manual  occupa- 
tion, sight,  touch,  and  enjoyment,  and  being  at  the 
same  time  moveable,  also  termed  chattels  personal. 

Property  being  thus  classed  under  these  easily  recog- 
nised distinctions,  the  reader  will  perceive  that  the  fol* 
lowing  Treatise  of  Tenures  is  solely  concerning  "  tene*- 
ments  ^  u  e,  lands  holden,  and  hereditaments  t.  e.  things 
inheritable,  and  inseparably  or  permanently  annexed  to 
land;  for  personal  property,  as  well  as  those  inferior 
estates  called  chattel  (or  rather  prasdial)  interests  in 
land,  are  only  mentioned  as  of  an  inferior  nature,  and 
somewhat  incidentally. 

Lyttleton  has  conmienced  his  Treatise  by  first  dis- 
ooursng  on  the  estates  which  may  be  acquired  in  land, 
a  subject  so  far  as  the  qualities  of  such  estates  are  con- 
cerned, resumed  in  the  third  book ;  the  second  book  treats 
of  the  tenuresand  servicesupon  whichlands  were  formerly 
holden,  with  their  incidents ;  and  in  the  third,  the  ope- 
ration of  derivative  or  secondary  conveyances,  and  the 
various  means  by  which  the  course  of  descent  may  be 
interrupted  or  restored  to  the  heir  by  act  of  the  party, 
or  by  operation  of  law,  are  fuUy  discussed  in  their  order. 

Even  if  the  reader  has  not  diligentiy  addressed  himself 
to  the  study  of  feudal  law,  he  will  not  have  much  to 
regret,  so  far  as  concerns  continental  feudality ;  and  with 
regard  to  the  origin  of  English  tenure,  he  will  readily 
perceive  that  the  English  tenures  were  derived  from  a 
system  already  perfected  at  the  time  of  its  introduction 
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here,  and  consequently  well  understood  by  the  Norman 
Jurists^  but  which  were  not  illustrated  by  reference  to 
tiiejusfeodorum  of  other  nations,  furUier  than  by  the 
application  of  those  rules  or  principles  upon  which  all 
feuds  were  created^  and  which  had  re&rence  to  the 
general  system:  those  rules  had  not  long  previously 
been  reduced  into  the  form  of  a  Qmbrnder,  and  were 
introduced  hither  by  our  kings  of  the  Norman  race,  as  a 
model  for  tenures.  The  preservation  of  the  estates  and 
acquisitions  of  the  Normans,  which,  in  those  ages,  it 
was  thought  could  only  be  supported  by  an  institution 
strictly  feudal,  seems  to  have  been  the  chief  motive  of 
introdudng  the  Norman  tenures  here.  However,  those 
tenures  having  been  transplanted  from  Normandy,  where 
feudal  polity  had  been  much  cultivated,  they  grew  to 
their  full  vigour  here,  but  were  verging  towards  their 
declination  when  Lyttleton  wrote,  temp.  Edw.  IV. 
The  reader  will,  therefore,  have  to  consider  the  nature 
of  an  Anglo-Norman  fief  or  feud,  as  distinguished  firom 
continental  tenure  generally,  the  latter  being  governed 
by  certain  undeviating  principles,  although  diverging  or 
declining  into  spedal  customs  or  usages,  to  suit  the 
genius  of  the  nation  or  district  adopting  it. 

The  essential  prindples  of  feudal  tenure  were,  that 
all  land  was  holden  of  some  superior  lord,  being  the 
person  first  acquiring  the  land  by  succession  or  con- 
quest, and  who  granted  out  portions  to  his  followers 
upon  condition  to  perform  certain  military  services, 
retaining  so  much  for  his  own  tillage  or  demesne  as  was 
necessary  for  his  own  support;  his  followers  and  feuda- 
tories, the  better  to  enable  themselves  to  follow  their 
lord  in  his  wars  according  to  the  tenor  of  their  service, 
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land  granted  in  the  same  maimer  as  their  chief  lord 
had  done,  upon  render  of  similar  services  to  them- 
selves, and  committed  their  demesne  lands  to  their  in- 
ferior tenants  or  serfs^  who  were  bomid  to  the  land, 
and  performed  what  were  termed  base  and  uncertain 
services,  in  contradistinction  to  military  and  socage  ser- 
vices, which  were  certain  and  free.  From  these  two 
kinds  of  tenure  have  arisen  the  two  distinctions  of  &ee 
tenure  and  base  tenure,  from  which  a  variety  of  more 
modem  tenures  sprang  up,  and  form  the  subject  of  Lyt- 
tleUniLS  treatise. 
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Page  9,  til  11.,  for  Catesby,  J.,  read  Catesby,  (he  was  not  created  a 
judge  till  22  E.  4). 
38,  m  n,,/or  deforciat,  read  deforciant. 
538,  in  marff.,for  and  of  my  right,  read  and  release  of  my  right. 
636,  in  n.,/or  origninal,  read  original. 
661,  in  marg.ffor  issue,  read  assets. 
693,  sixth  line  from  the  bottom, /or  serront,  read  ferront. 


MEMOIBS 


or 


LYTTLETON, 


FROM 


SIR  EDWARD  COKE'S  PREFACE  TO  THE  COMMENTARY. 


Wtttoote. 


Ovn  Author,  a  gentleman  of  an  ancient  and  a  fair  de-  Theoameand 
scended  family  de  Littleton,  took  his  name  of  a  town  so  wthOT.  ^^ 
called  (a),  as  that  famous  chief  justice.  Sir  John  de  Mark- 
ham,  and  diyers  of  our  profession,  and  others,  have  done. 

Thomas  de  Littleton,  Lord  of  Frankley  [in  Worcester-  Hisuma. 
shire],  had  issue  Elizabeth,  his  only  child,  and  did  bear  the 
arms  of  his  ancestors,  vie,  argent  a  chevron  between  three 
escalop-shells  sable  (6). 

With  this  Elizabeth  married  Thomas  Westcote,  Esquire,  Thomu 
the  king's  servant  in  court,  a  gentleman  anciently  descended 
[from  a  family  of  that  name  in  Devonshire],  who  bare  ar- 
gent, a  bend  between  two  cotisses  sable,  a  bordure  engrayled 
gules,  bezanty. 


(a)  South  Lyttleton,  in  Worcestershire ;  however,  it  appears 
that  there  were  other  families  of  note  of  that  name  in  the  coun- 
ties of  Dorset,  Somerset,  Bedford,  and  Bucks,  as  early  as  the  reign 
of  H.  3. 

(h)  A  Thomas  de  Lyttleton,  or  Lvttleton  (for  so  the  family 
spelt  their  name  before  the  reign  of  H.  6),  about  the  19  H.  3, 
married  Ehnma,  sole  daughter  and  heir  of  Sir  Simon  de  Frankley* 
knight. 
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Out  author 
bore  his  mo- 
ther's sur- 
name. 


CamdcD. 


But  she  being  of  a  fair  and  of  a  noble  spirit,  and  haTing 
large  possessions  and  inheritance  from  her  ancestors  de  Lit^ 
tleton,  and  from  her  mother  the  daughter  and  heir  of  Richard 
de  Quatermains,  and  other  her  ancestors  (ready  means  in 
time  to  work  her  own  desire),  resolved  to  continue  the  honour 
of  her  name  (as  did  the  daughter  and  heir  of  Charleton,  with 
one  of  the  sons  of  Knightley,  and  divers  others),  and  there- 
fore prudently,  whilst  it  was  in  her  own  power,  provided, 
by  Westcote's  assent  before  marriage,  that  her  issue  inherit- 
able should  be  called  by  the  name  of  de  Littleton  (c). 

Thomas  the  eldest  [of  that  issue]  was  our  author,  who 
bare  his  father's  Christian  name  Thomas,  and  his  mother's 
surname  de  Littleton,  and  the  arms  de  Littleton  also;  and  so 
doth  his  posterity  bear  both  name  and  arms  to  this  day. 

Camden,  in  his  Britannia,  saith  thus: — ^Thomas  Littleton, 
alias  Westcote,  the  famous  lawyer,  to  whose  Treatise  of 
Tenures  the  students  of  the  common  law  are  no  less  beholden,' 
than  the  civilians  to  Justinian's  Institutes. 

< 

He  was  of  the  Inner  Temple  (<Q,  and  retld  learnedly  upon 
the  statute  of  W.  2,  De  donis  eanditumalibtu,  which  we  have. 
He  was  afterwards  called  ad  atatum  et  ffradum  servietUis  ad 
legem^  and  was  steward  of  the  court  of  Marshalsea  of  the 
king's  household  («),  and  for  his  worthiness  was  made  by 


(c)  On  this  marriage,  Westcote  settled  at  Fiankley,  and  served 
the  office  of  escheator  there,  the  29  H.  6, 1450 ;  soon  after  which 
he  died,  leaving  issue  four  sons  and  as  many  daughters:  1,  Tho- 
mas, our  author ;  2,  Edmund ;  3,  Guy ;  4,  Nicholas :  which 
three  last  retained  the  name  of  Westcote,  though  often  solicited 
by  their  mother  to  call  themselves  Luttleton.  It  is  said,  she 
once,  expostulating  with  them,  asked  whether  they  thought  bet- 
ter of  themselves  than  their  elder  brother?  They  answered, 
'*  that  he  had  a  fair  estate  to  alter  his  name ;  and  if  they  might 
share  with  him,  they  would  do  the  like." 

{d)  Sir  Edward  Coke  states  Lyttleton  to  have  come  from  an 
university  to  the  study  of  the  common  law. — Go.  L^*  235.  b. 

(e)  Tlie  name  of  Lyttleton  does  not  appear  in  the  Year  Books 
before  28  H.  6,  145.    However,  in  the  Paston  Letters^  iii.  87, 
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King  Heniy  the  Seventh  his  serjeant,  and  rode  justice  of  King's  ser- 

assise  the  Northern  Circoit,  which  places  he  held  under  Kimr  p^  *'3  h.  s, 

Edward  the  Fourth,  until  he,  in  the  sixth  year  of  his  reign,  Mich.34H.8. 

tola   3>  tL 

constituted  him  one  of  the  judges  of  the  Court  of  Common  judge  or  um 

Pleas,  [and  granted  him  out  of  the  customs  of  London,  piew.  Rot 

Bristol,  and  HuU^  110  marks  yearly,  ultra  eoMuetum/eodump  pwt  i,  m.  ia. 


the  following  letter  is  given,  which  shews  that  he  was  then 
{eirea  1445)  fast  rising  in  importance  as  an  advocate,  vig, : 

^  To  the  Most  Reverend  Father  in  Ood,  the  Archbishop  of 
Canterbury y  Chancellor  of  England; 
*^  Beseecheih  meekly  your  gracious  Lordship,  your  own  ser- 
vant and  orator,  John  Hauteyn,  chaplain,  that  whereas  he  hath 
divers  suits  and  actions  in  law,  to  be  sued  against  Agnes,  that 
was  the  wife  of  William  Paston,  of  the  manor  of  Oxnead,  in  the 
county  of  Norfolk  ;  and  forasmuch  as  your  said  beseecher  can 
get  no  counsel  of  men  of  court  to  be  with  him  in  the  said  mat- 
ters, because  that  the  said  W.  Paston  was  one  of  the  king*8  jus- 
tices, and  John  Paston,  son  and  heir  to  the  said  William  Paston, 
is  also  a  man  of  court,  that  it  please  your  good  Lordship  to  assign 
and  most  strictly  to  command  John  Heydon  [recorder  of  Nor- 
wich], TTumas  LyttyUony  and  John  Olston,  to  be  of  counsel  with 
your  said  beseecher  in  the  said  matters,  and  other  that  he  hath 
to  do  against  the  said  Agnes  and  others,  and  your  said  beseecher 
shall  content  them  well  for  their  labour ;  and  that  this  be  done 
in  the  reverence  of  God,  and  by  way  of  charity. 

"  John  Hauteyn,  Chaplain." 


Lyttleton  also  appears  to  have  been  Recorder  of  Coventry  anno 
1460,  when  Hen.  6  paid  that  city  a  visit.  The  mode  of  the  king's 
reception  is  entered  in  a  Leet  Book  belonging  to  the  corporation. 
The  ceremonies  used  on  that  occasion  are  stated  to  have  been 
adopted  by  advice  of  counsel;  and  by  the  manner  in  which 
'*  Thomas  Lytelton,  then  Recordour,  who  seyde  unto  the  Kynge 
such  wordes  as  was  to  his  thynking  most  plesaunt,"  is  spoken  of, 
it  IB  not  unlikely  that  he  compiled  the  account  of  a  ceremonial, 
of  which,  in  all  probability,  the  arrangement  had  devolved  upon 
him. — See  Qtnt.  Mag,y  Nov.  1792,  Ixii.  part  2,  p.  986,  where  the 
entry  is  given  at  full  length. 
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ut  statum  9uum  deeentiua  teneret,  et  expeMos  tustmere  valeret, 
and  moreover  the  sum  of  106«.  I0^d»  for  a  robe  and  furs, 
and  668.  6d.  for  a  summer  robe  called  limsrfi] ;  and  he  then 
rode  Northamptonshire  Circuit.  The  same  king,  in  the 
15  th  year  of  his  reign,  with  the  prince,  and  other  nobles 

Knight  of  the  ^'^'^  gentlemen  of  ancient  blood,  honoured  him  with  the 

Bath.  15  E.  4.    knighthood  of  the  Bath. 

When  he  ^^  Compiled  this  book  when  he  was  judge,  after  the  four- 

KJi!*"'       teenth  year  of  the  reign  of  King  Edward  the  Fourth  (/), 

14  E.  4,  tit 
Garranty  & 


(/)  It  is  suggested  that  Sir  Edward  Coke  had  formed  this 
opinion  from  the  circumstance  that  many  of  LytUeton's  cases 
are  Touched  by  the  judgments  decided  by  the  Year  Boohs  from 
that  time  to  the  18th  Ed.  4.  However,  it  is  certain  that  the 
book,  in  a  complete  state,  was  published  in  MS.  in  Lyttleton's 
life-time ;  for  there  are  now  two  MS.  copies  of  Lyttleton's 
Tenures  in  the  Public  Library  of  the  University  of  Cambridge, 
the  distinguishing  references  whereof  are  D  d\l.  60.,  and  Mm 
52. ;  the  first  b  written  on  vellum,  and  is  imperfect  at  the  be- 
ginning and  in  the  Chapter  of  Warranty ;  and  the  second,  which 
seems  to  be  the  most  valuable,  is  written  on  paper,  and  has  only 
one  leaf  torn,  and  its  antiquity  appears  from  the  following  note 
in  the  first  page : 

Iste  liber  emptusfiiii  in  coemeterio  Sti,  Pauli, 

London,  2*Ith  die  Juliiy  anno  regis  E.  4^'.  20i»o.  10».  6d. 

This  date  shews  that  the  manuscript  is  of  Lyttleton's  time, 
July  20,  E.  4,  being  in  1480.  In  referring  to  the  manuscripts, 
that  in  vellum  is  distinguished  by  Yell.  MS.,  and  that  in  paper, 
by  Paper  MS. ;  and  both  MSS.  as  (Jamb.  MSS. 

Sir  William  Jones  noted  the  difierences  between  these  copies 
and  the  later  printed  copies ;  and  the  result  ia  that  these  MS. 
copies  confirm  the  general  correctness  of  the  three  earliest  printed 
copies,  which,  as  well  as  some  of  later  date,  were  printed  from 
MSS.  However,  the  Editor  does  not  deem  these  MS.  copies  of 
greater  authenticity  than  the  three  earliest  printed  copies,  which 
were  doubtless  published  with  great  care  and  circumspection,  as 
the  early  printers  were  accustomed  to  bestow  the  most  scrupu- 
lous revisal  on  their  works. 
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bnt  the  certain  time  we  cannot  yet  attain  unto,  but  (as  we 
conceive)  it  was  not  long  before  his  death,  because  it  wanted 
his  last  hand;  "  for  that  tenant  by  elegit,  statute-merchant,  H^^4f^ 
and  staple,  were  in  the  table  of  the  first  printed  book,  and  7^ 
yet  he  never  wrote  of  them  '*  Iff). 

Our  author,  in  composiog  this  work,  had  great  further- 
ance in  that  he  flourished  in  the  time  of  many  famous  and 
expert  sages  of  the  law.  Sir  Richard  Newton,  Sir  John 
Prisot,  Sir  Robert  Danby,  Sir  Thomas  Brian,  Sir  Pierce 
Ardem,  Sir  Richard  Choke,  Walter  Moyle,  William  Paston, 
Robert  Danvers,  William  Ascough,  and  other  justices  of  the 
Court  of  Common  Pleas:  and  of  the  King's  Bench,  Sir 
John  June,  Sir  John  Hody,  Sir  John  Fortescue,  Sir  John 
Markham,  Sir  Thomas  Billing,  and  other  excellent  men 
flourished  in  his  time. 


(ff)  That  Lyttleton  did  intend  to  write  of  those  tenancies,  is 
plsdn  from  the  29l8t  and  324th  sections ;  but  it  may  be  justly 
questioned  whether  the  hci  alleged  by  my  Lord  Coke,  to  sup- 
port Ids  opinion,  be  true ;  because  in  the  copy  of  the  Rohan  edi- 
tion, now  in  LincolnVInn  Library,  and  in  that  at  this  time  in 
the  bookseller's  custody,  the  table  mentions  nothing  concerning 
these  tenancies :  nor  does  it  seem  probable  that  there  ever  w^ 
any  other  table,  both  the  copies  appearing,  on  the  nicest  exa- 
mination, to  be  complete. — Note  to  the  11th  edition.  See  dleo 
page  279  of  the  present  edition, — ^The  same,  remark  equally  ap- 
plies to  the  copy  in  the  Inner  Temple  Library,  and  to  that  copy 
penes  Ed. 

It  may  perhaps  be  assumed  that  Lyttleton  abandoned  his  in- 
tention of  treating  upon  the  subject  of  Tenant  by  Elegit  and 
Statute-Merchant ;  since  the  Old  Tenures,  which  it  was  the  ob- 
ject of  his  Treatise  to  illustrate,  treats  of  these  tenancies  very 
copiously,  considering  the  general  meagreness  of  that  tract.  The 
book,  either  in  MS.  or  in  print,  appears  perfect.  It  may  be 
collected  &om  the  Introductions  to  the  Ist  and  drd  books,  and 
the  concluding  passage  of  the  8rd  book,  which  supersedes  the 
address  to  his  son  at  the  commencement  of  the  1st  book,  that 
the  work  was  prepared  in  separate  portions. 
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Hit  marriage.  He  married  with  Johan,  [widow  of  Sir  Philip.  Chetwynd 
of  Ingestre,  in  the  county  of  Stafford],  one  of  the  daugh- 
ters and  co-heirs  of  William  Burley,  of  Broomscroft  Castle, 
in  the  county  of  Salop,  a  gentleman  of  ancient  descent, 
and  bare  the  arms  of  his  family,  argent,  a  fess  checkie 
or  and  azure,   upon  a  lion  rampant  sable,    armed  gules; 

Hu  iMue.  and  by  her  had  three  sons.  Sir  William,  Richard  the  lawyer, 
and  Thomas. 

In  his  life-time,  he,  as  a  loving  father  and  a  wise  man, 
provided  matches  for  these  three  sons,  in  virtuous  and 
ancient  fiimilies. 

Hi«  last  win.  He  made  his  last  will  and  testament  the  22nd  day  of 
August,  in  the  21st  year  of  the  reign  of  King  Edward 
the  Fourth,  whereof  he  made  his  three  sons,  a  parson,  a 

Hb executors;  vicaT,  and  a  servant  of  his,  executors;  and  constituted 
supervisor  thereof,  his  true  and  faithful  friend,  John  Alcock, 
doctor  of  law,  of  the  famous  university  of  Cambridge,  then 
bishop  of  Worcester;  a  man  of  singular  piety,  devotion, 
chastity,  temperance,  and  holiness  of  life;  who,  amongst 
other  of  his  pious  and  charitable  works,  founded  Jesus 
College  in  Cambridge;  a  fit  and  fast  friend  to  our  honour- 
able and  virtuous  judge. 

His  agcL  He  lefl  this  life  in  his  great  and  good  age,  on  the  23rd 

day  of  the  month  of  August,  in  the  said  21st  year  of  the 
reign  of  King  Edward  the  Fourth  (A):    for  it  is  observed 


hissupervlMor. 


Hlsdeiiarture. 


(A)  Lyttleton's  name  appears  in  the  Year  Book  of  Michaelmas 
Term,  21  Edw.  4,  as  a  Justice  of  C.  P.  (in  the  first p/octto  of  that 
term)  ;  so  that  it  seems  he  was  alive  in  October,  1481,  for  Mi- 
chaelmas Term  then  began  in  that  month.  Sir  John  Catesby  ap- 
pears, by  the  Chronica  Juridicialia^  to  have  been  made  C.  J.  C.  P. 
20  Nov.  1482.  The  first  Editor  of  Coke's  Reports  has,  in  the  mar- 
gin of  the  Preface  to  the  10th  Report,  referred  to  this  Life  of  Lyt- 
tletotiy  by  Sir  Edward  Coke  ;  but  he  adds,  *^  Note  therein  divers 
errors  "  The  inscription  on  the  tomb  might  easily  lead  to  such 
a  mistake,  by  the  omission  of  a  minim  in  engraving  the  date :  as- 
suming the  inscription  to  have  been  truly  copied. 
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for  a  spedal  blessing  of  Almighty  God,  that  few  or  none  of 
that  profession  die  mtestattu  et  improle$f  without  will,  and 
without  child;  which  last  will  was  proved  the  8th  of  No- 
vember following,  in  the  Prerogative  Court  of  Canterbury, 
for  that  he  had  boHa  noiabiUa  in  divers  diocesses.  But  yet 
€mi  author  tiveth  still  tM  ore  ommumjurisprudentiuM  (t). 


(0  ICBttlctoR's  89tai. 

In  the  name  of  God,  Amen.  I,  Thomas  Lyttelton,  knight, 
oon  of  Idng^s  justioe  of  the  Common  Place,  make  my  testament, 
and  notlfie  my  wille,  in  the  manner  and  forme  that  followeth. 
First,  I  beqneth  my  soule  to  Almighty  God,  Fader,  Sonne,  and 
Hollye  Ghost,  three  Persons  and  oon  God,  and  our  Lorde,  Maker 
of  heven  and  erth,  and  of  all  the  worlde ;  and  to  our  most  blessed 
liidy  and  Virgin,  Seyat  Mazy,  moder  of  our  Lord  and  Jesu 
Christ,  the  only-begotten  Sonne  of  our  said  Lorde  God  the  Fader 
of  heven,  sad  to  Seint  Christopher,  the  which  our  said  Lord  did 
traste  to  here  on  his  shoulders,  and  to  sll  the  saints  of  heven : 
and  my  bodie  to  be  berried  in  the  tombe  I  lete  make  for  me  on 
the  south  side  of  the  body  of  the  cathedrall-church  of  the  monss- 
tere  of  our  said  blessed  Lady  of  Worcester,  under  an  image  of 
St.  C^iristopher,  in  casa  if  I  die  in  Woroestershiie.  Also,  I  wulle 
and  qiecisUy  desire  that  immediately  after  my  deoesse,  my  exe- 
cutors find  three  gode  preests  for  to  singe  iij.  trentals  for  my 
soule,  so  that  everich  preest  by  himself  ring  oon  trental,  and  that 
everich  such  preest  have  right  sufficiently  for  hb  labor;  also  that 
myn  executors  find  another  gode  preest  for  to  singe  for  my  soule, 
five  maases  and  rowe ;  the  office  of  which  begynneth,  Humiliamt 
9emd  ip&um  DommUB  JeiuChrittua  tuque  ad  mortem.  Also  I  give 
one  hundred  shelmgs  by  yere  to  the  priour  and  covent  of  the 
said  monastere,  o^t  of  certain  messuages  and  landes  in  the  cite 
of  Woreester,  and  to  their  successovB,  to  sing  at  the  altar  hallowed 
for  the  worship  of  St.  Greoige  and  Saint  Christopher,  daily,  at 
Tii.  in  the  morning,  for  the  soules  of  my  &der  and  moder,  and 
for  the  soule  of  William  Burley,  my  feder-in-lawe,  and  for  the 
soule  of  Sr.  Philip  Chetwin,  and  for  ail  soules  that  I  am  most 
specially  boimden  to  praye,  and  specially  for  myn  own  soule 
after  my  decesse ;  and  that  everich  such  monk  sing  everich  Fri- 
day, a  mass  of  requiemy  and  ijd.  for  his  troubel  to  be  paid  him 
by  the  baades  of  ^e  sexton ;  and  I  wulle  that  whenever  the  oo- 

d 


XXXIV  .MEMOIBS  OF   LYTTLETON. 

iH.7.foL97.       Littleton  is  named  in  1  H.  7»  and  21  H.  7«     Some  do 
2iH.7.foi.a8.  j^^jj^  ^j^^  j^  jg  ^^  ^jj^^  either  in  the  reporter  or  printer; 

—    ■         ■  ■        ■       ■« ■ — - — ^— — - — — '■ 

vent  singe  the  amiual  placebo  and  dirige  and  requiem  for  my  sonle, 
and  that  of  my  ancestorsy  that  they  have  vi^.  viii  J«  for  their  dis- 
port and  recreation.  I  wulle  that  the  said  covent  have  CUh,  for 
performyn  this  dyvin  servyce. 

Also  I  wulle,  that  the  feoffees  to  myn  use,  of  and  in  the 
halfyndele  of  the  manor  of  Baxterley  and  Bentley,  in  Warwick- 
shire, and  in  Mosele,  in  the  lordship  of  Kiugsnorton  and  in  Stone- 
besyd-Eeddermyster,  in  Worcestershire,  make  a  sure  estate  untp 
Richard  Ly  ttelton,  my  sonne,  and  to  the  heirs  of  his  hodie,  wit^L 
all  chartours,  muniments  and  evidences  concerning  the  same. 

Also  I  wulle,  that  he  have  the  reversion  of  the  manor  of  Mol- 
stou-hesyde-Clybery,  in  the  county  of  Shrewsbury.  Also  I  wulle, 
that  my  said  sonne  Richard  have  all  my  state,  title  and  interest 
•that  I  have  in  a  messuage  in  the  parish  of  St.  Sepulchre's  of 
London,  on  the  north  side  of  the  said  church,  which  I  hold  of 
the  Abbot  of  Leicester  for  term  of  yeres.  Also  I  wulle,  that  th^ 
feoffees  to  myn  use  of  and  in  the  manor  of  Spechley,  in  Worces*- 
tershire,  make  a  sure  estate  to  my  sonne  Thomas  Lyttelton  and 
the  heirs  of  his  body,  with  all  chartours,  &c.,  concerning  the 
same,  and  aU  other  lands,  rents,  reversions  and  services  that  I 
.have  in  Spechley,  Cuddelly,  Bradicot  and  Whitelady  Aston,  with 
the  lands  and  tenements  in  Weddesbury  in  com'  Stafford. 

I  wulle,  that  my  wyf  have  a  bason,  in  the  myddes  whereof 
been  myn  arms,  and  an  ewer  of  silver,  two  great  salt-salers,  and 
a  kever  weying  d3  ounces  and  \ ;  a  standing  plaine  gilt  peece, 
with  a  plaine  gilt  kever  weying  24  ounces  and  I ;  six  holies  of 
silver  in  the  myddes  of  which  been  enamelled  for  her  using  six 
months  of  the  yere,  a  standing  peece  with  kever  weying  19 
oimces  and  |,  two  peeces  of  silver  covering  another  the  which  I 
occupie  at  London,  a  powder  boxe  of  silver,  a  paxe  horde,  two 
cruetts  and  a  sakering  bell,  all  of  silver.  Also  I  wulle,  that  Wil- 
liam Lyttelton  my  sonne  and  heire  shall  have  a  depe  washing- 
bason  of  silver  weying  41  ounces,  and  two  saltrsalers  of  silver, 
with  a  kever  to  oon  of  them  weying  31  ounces  and  |,  with  ano- 
ther peece  all  over  gilt  in  the  myddes  of  which  be  iij.  eagles,  a 
kover  weying  33  ounces,  also  a  lowe  peece  of  silver  with  a  kover 
embossed  in  the  likeness  of  roses  weying  29  ounces,  also  a  stand- 
ing gilt  nutt  and  the  best  dosein  of  the  second  sort  of  my  spones. 
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but  that  it  was  Bichard  the  son  of  oar  author^  who  in  those 
days  professed  the  law,  and  had  read  iqK>n  the  statute  of 

Also  I  wnlle,  that  Thomas  Lyttelton  my  sonne  hare  two  salt 
salers  of  silTer  weying  27  onncesy  a  standyng  peece  weying  21 
ounces  gilt  and  myn  arms  in  the  myddes  of  the  same,  also  a  boll 
of  silver  embossed  with  gold  boflses  outward  weying  11  ounces 
and  three  quarters,  also  he  shall  hare  adosein  spones  of  the  third 
Borte. 

Also  I  bequeth  my  gode  littel  mass  book  and  gode  vestment 
with  the  apparel  to  an  auter  of  the  same  sorte  of  vestments 
which  were  my  moderns,  and  also  a  gUt  chales,  I  geve  them  to 
the  blessed  Trinite,  to  the  use  and  occupation  of  my  chapel  of 
Frankley  in  honour  of  our  said  most  blessyd  Trinite ;  inasmnch 
as  the  said  chapel  of  the  blessyd  Trinite  and  an  aulter  thereof  is 
halowed  in  the  worship  of  the  said  blessyd  Trinite,  for  to  have 
masse  songen  there  on  Trinitg  Sunday  and  other  high  festivals 
and  other  days  to  the  pleasure  and  honour  of  our  said  most 
blessyd  Trinite.  I  wulle,  that  a  bigger  cofer  and  locke  and  key 
be  provyded  for  the  safe  keping  of  these  vestments  and  chales, 
within  the  chapel  of  Frankley;  and  the  Lord  of  Frankley  for 
the  time  being  have  the  keping  of  the  said  key  by  himself,  or 
som  true  and  fiuthful  person,  so  that  he  se  that  the  said  masse 
book,  vestments,  chales  and  apparyl  be  snrely  kept  as  he  will 
answer  to  the  blessed  Trinite.  Also  I  wulle,  that  my  great  anti-> 
phoner  be  ever  more  had  and  surely  kept  in  worship  of  Grod  and 
St.  Leonard  to  the  use  and  occupation  of  and  for  the  chapel 
church  of  St.  Leonard  of  Frankley.  Also  I  wulle,  that  all  my 
utensils  of  myn  houshold,  except  silver  plate,  as  beds,  matraces^ 
blanquetts,  brushes,  tables,  all  pots  and  chaldrons,  and  all  such 
things  that  longith  to  my  kechyn,  after  the  third  part  geven  to 
my  wyf,  be  equally  devided  between  my  three  sonnes. 

Whereas  I  have  made  oertaagne  feofiees  of  my  manour  of  Tix* 
hale,  in  Staffordshir,  for  terme  of  the  lif  of  my  wyf,  the  which 
manour  she  had  a  jointour  for  terme  of  her  11^  with  me,  never- 
thelater  my  wiUe  is,  that  my  said  wyf  do  not  hereafter  trouble, 
Texe,  ne  distnrbe  my  wille  and  ordenance  that  I  have  and  will 
mak  of  and  in  or  for  certaigne  lands  and  tenements  within  the 
cite  of  Woicester ;  now  my  will  and  ordenance  is,  that  she  shall 
have  the  saide  manour  of  Tixhale,  with  the  revenuz  thereof, 
during  her  li^  or  else  that  the  profitts  thereof  shall  be  taken  and 
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w.t^ctp.!!.   W.  2,  jrtita  muUi  per  maUtiamy  and  unto  whom  his  fiither 
dedicated  his  book:  and  this  Richard  died  at  Pilleton  |IIall 

difipoaed  in  abns  deeds  for  my  soule  by  myn  executour  or  by  such 
other  as  I  wulle  thereto  assigne  during  her  lif. 

I  wall  that  my  three  sonnes  and  Sr.  Xtopher  Groldsmyth,  par- 
son of  Bromsgrove,  Sr.  Robert  Bank,  parson  of  Enfield,  and 
Robert  Oxclyvcy  be  myn  executours ;  that  the  three  first  have 
XX.  lib,  in  money  apeeoe,  toward  their  increce  and  profit,  the 
latter  y.  marcs  each  of  money,  trusting  in  them  that  they  wuU 
do  their  dillg^it  labor  to  se  that  my  will  be  performed ;  the 
which  aS'they  know  well  the  performyng  thereof  in  godely  hast 
and  tym,  that  shall  be  to  the  hasty  remedie  of  my  soule,  and  the 
long  tarying  thereof  is  to  the  retardation  of  the  meritts  of  my 
soule :  wherefor  I  wuU  that  everich  of  my  said  sonnes  to  whom  my 
grete  specyal  trust  is,  as  kind  nature  wuU,  for  to  performe  and 
execute  my  will  aforesaid. 

I  wulle  that  my  wyf  have  my  best  plough,  and  all  apparyl 
thereto,  and  ten  of  my  best  plough  oxen,  and  my  best  waine ; 
and  that  William  Lyttelton  have  my  second  best  waine,  two 
ploughs  and  ten  oxen.  Also  I  widle  and  specially  desire  all 
the  money,  debts,  goods  and  catells  that  be  myn  at  tym  of 
my  deth,  over  and  above  the  cost  and  expensys  of  myn  exe- 
quies and  foaend,  and  over  that  that  is  bequethed  by  me  in  my 
lyf,  be  sould  and  disposed  for  my  soule,  in  alms  and  charitable 
deeds,  that  may  be  most  profitable  and  merit  to  my  soule.  Also 
I  wulle  that  all  my  beests  and  quick  cattel  not  afore  bequethed, 
after  myn  exequies  and  funeral,  be  sold  by  myn  executours,  and 
to  be  disposed  as  they  think  most  expedient  for  my  soule. 

I  wulle  and  bequeth  to  the  abbot  and  convent  of  Hales  Oweyn, 
a  boke  of  rayn  called  CatkoUconf  to  theyr  oun  use  for  ever ;  and 
another  boke  of  myn,  wherein  is  contaigned  the  CoMtitutums 
Pramncidly  and  the  De  geHis  Eamanorum^  and  other  treatis 
therein,  which  I  wulle  be  laid  and  bounded  with  an  yron  chayn 
in  some  convement  part  within  the  said  church  at  my  costs,  so 
that  all  preests  and  others  may  se  and  rede  it  when  it  plesith 
them.  Also  I  wulle  and  bequeth  to  Sr.  Richard  my  preest  xl.  s, 
in  money,  and  tiie  same  to  my  servant  Hawkins.  Also  I  bequeth 
to  Dame  Jane  my  wyf,  xx.  I4b.  in  money  in  recompense  of  a 
silver  bason,  the  which  was  somtyme  her  husband's  Sir  Philip 
Chetwin's ;  to  the  said  Dame  Jane  my  best  haby  t,  that  is  to 
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in  Stafibrdsbire,  in  9  H.  8.     (The  famOj  beeame  eztinety 
1812]. 

The  body  of  onr  author  is  honourably  interred  in  the  Hktqmichi* 
cathedral  church  of  Worcester,  under  a  fiur  tomb  of  marbk^ 
with  his  statue  or  portraiture  upon  it,  together  with  his 
own  match,  and  the  matches  of  some  of  his  ancestors,  and 
with  a  memorial  of  his  principal  titles;  and  out  of  the 
mouth  of  his  statue  proceedeth  this  prayer,  Fiii  Dei  muerere 
meiy  which  he  himself  caused  to  be  made  and  finished  in  his 
life-time,  and  remaineth  to  this  day  {k).  His  wife  Johan, 
Lady  Littleton,  survived  him,  [dying  in  1505],  and  left 
a  great  inheritance  of  her  father,  and  Ellen  her  mother. 


saye,  my  goun,  cloke  and  hode.  Also  to  my  daughter  Elyn  my 
second  best  habyt,  in  lyke  forme.  Also  to  Alice  my  second 
daughter  my  third  best  habyt,  in  lyke  forme.  Also  I  bequeth 
my  gloset  saulter  to  the  priorie  of  Worcester.  Also  I  bequeth  a 
boke  called  Fasciculus  Morum  to  the  church  at  Enfield.  Also  I 
bequeth  a  boke  called  Medulla  Cframmatiea  to  the  church  of 
Kingsnorton.  Also  I  wulle  that  my  grete  English  boke  be  sold 
by  myn  executors,  and  the  money  thereof  to  be  disposed  for  my 
soule. 

I  bequeth  to  Thomas  Lyttelton,  my  sonne,  a  little  flatte  peece 
of  silver,  with  a  kover,  all  over  gilte.  Also  to  Edward  Lyttelton, 
my  god-sonne,  a  little  standing  goblet  of  silver,  with  a  kover  to 
the  same  all  over  gUt.  And  I  wuUe  and  specyally  desire  my 
moost  betnisted  Lord,  my  Lord  Bisliop  of  Worcester,  to  be  over- 
seer of  this  my  will,  to  be  performed  as  my  moost  special  trust  is 
in  his  gode  Lordship.  In  witness  whereof  to  this  my  will  I  have 
sett  my  seale,  these  being  witnesses^  Sir  Richard  Howson,  priest, 
Roger  Hawkeyns,  Thomas  Parkess,  and  others.  Written  at  Frank- 
ley,  22  August,  the  yere  of  our  Lord  Jesu  Christ  MCCCCLXXXL 

(i)  These  figures,  with  various  shields  in  brass,  containing  the 
heraldic  memorials  of  his  fimiily,  were  torn  ofi^  in  the  civil  war, 
and  nothing  left  but  the  following  inscription  on  brass,  round  the 
verge  of  the  tomb : — Hie  jacet  corpus  TAame  Littleton  de  Frank" 
k^y  MUiiis  de  Balneoy  ^  unus  Justiciariorum  de  Gommuni  BanoOf 
gtd  obijt  23  AugwH,  Anno.  Dom.  MCCCCLXXXL  The  tomb 
has  been  subsequently  restored. 
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IVbra  this 
work  was 
publiihed. 


daughter  and  heir  of  John  Grendon,  Esquire,  and  other  her 
ancestors,  to  Sir  William  Littleton  her  son. 

This  work  was  not  published  in  print,  either  by  our 
Author  himself,  or  Richard  his  son,  or  any  other,  until  after 
the  deceases  both  of  our  author  and  of  Richard  his  son; 
For  I  find  it  not  cited  in  any  book  or  report,  before  Sir 
Anthony  fltzherbert  cited  him  in  his  Natura  Brevmm^  who 
F.N.B.218.C.  published  that  book  of  his  Natura  Brevium  in  26  Hen.  8. 
[1534].  "Which  work  of  our  author,  in  respect  of  the  excel- 
lency thereof,  by  all  probability  should  have  been  cited  in 
the  reports  of  the  reigns  of  £.  5,  R.  3,  H.  7,  or  H.  8,  or  by 
St.  Jermyn  in  his  book  of  the  Doctor  and  Student,  which  he 
published  in  the  three  and  twentieth  year  of  H.  8,  if  in  those 
days  our  author's  book  had  been  printed  (I) .  And  yet  you  shall 
observe,  that  time  doth  ever  give  greater  authority  to  works 
and  writings  that  are  of  great  and  profound  learning,  than  at 
the  first  they  had.  The  first  impression  that  I  find  (m)  of 
our  author's  book  was  at  Roan  in  France,  by  William  de 
Tailier  (for  that  it  was  written  in  French)  ad  instantiam 
RieharcU  Pinmrn,  at  the  instance  of  Richard  Pinson,  the 
printer  of  King  Henry  the  Eighth,  before  the  said  book  of 
Natura  Brevium  was  pubUshed;  and  therefore  upon  these 
and  other  things  that  we  have  seen,  we  are  of  opinion,  that  it 


Nota 


When  this 
work  WM 
first  im- 
piinteiL 


(/)  The  poet  Skelton,  who  died  in  1629,  notices  Lyttleton's 
Treatise  as  a  work  well  known  in  his  time : 

After  old  aegnyours 

And  the  learning  of  LitUeton  Tenours. 

Boke  of  Ocdin  Chut. 

(m)  Sir  Edward  Coke  appears  to  have  had  various  opinions  as 
to  the  time  when  Lyttleton's  TrectUee  first  appeared  in  print,  see 
posty  p.  xlv.  The  Editor  believes  that  what  Sir  Edward  Coke 
terms  the  Original  was  a  MS.  copy ;  for  it  is  certain  that  some 
of  the  readings  he  supplies  from  the  Original  (see  pp.  329  (f), 
210(»),  266(*),  588(t),  591  (t) ),  are  not  given  in  the  three  ear- 
liest  printed  copies  mentioned  at  §§  35, 172,  221»  277,  283,  619> 
621,  684,  702. 
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was  first  printed  aboat  the  four  and  twentieth  year  of  the 
reign  of  King  Henrj  the  £ighth,  since  which  time  he  had 
been  commonlj  cited,  and  (as  he  deserves)  more  and  more 
highly  esteemed  (n). 


(ji)  This  opinion  of  my  Lord  Coke's,  concerning  the  time  of  aooouhc  or 
the  first  impression  of  Lyttleton's  Tenurety  although  it  hath  been  L^tieido^^ 
foUowed  by  Sir  William  Dugdale,  in  his  On^net  JuridieiaUSy  X^SSJiiSy. 
and  by  Bishop  Nicholson,  in  his  Historical  lAbnuryy  is  certainly 
erroneons ;  for  it  appears,  by  two  copies  now  in  the  bookseller's 
custody,  that  they  were  printed  twice  at  London  in  the  year 
1/^28 :  once  by  Richard  Pinson,  and  again  by  Robert  Redmayne ; 
and  that  was  the  nineteenth  year  of  the  reign  of  H.  8,  To  de* 
termine  certainly  when  the  Rohan  edition  was  published  is 
almost  impossible  ■;  and  before  any  conjectures  can  be  ofiered  on 
that  subject,  it  will  be  necessary  to  consider  how  condusiye  the 
aiguments  hb  Lordship  draws  from  our  author's  not  being  cited 
as  authority  in  the  books  he  mentions  may  be :  it  either  proves 
what  his  Lordship  uses  it  for,  or  else  that  Lyttleton's  authority 
was  not  then  so  weU  established  as  it  is  now  (for  which  he  gives 
Bs  here  a  very  good  reason)  :  and  that  this  last  is  true,  the  afore- 
said editions  do  sufficiently  evince,  for  their  titles  and  conclusions 
run  thus :  ^  Lyttleton's  TenwrUy  newly  and  most  truly  cor^ 
lected."  And  in  the  end,  ^  Expliciunt  Tenores  Littleton!  cum 
alterationibus  eorundem  et  additionibus  novia,  necnon  cum  aliis 
non  minus  utilioribus :"  nay,  these  very  additions  are  incorpo- 
rated into  the  book  itself,  nor  are  they  distinguished  by  any 
mark  from  the  original.  The  weakness  of  this  argument  will 
further  appear,  if  it  should  be  applied  to  the  discovering  the 
time  my  Lord  Coke's  OMimmUtry  on  fytUekm  was  first  puln 
lished ;  for  this  was  not  cited  as  authority  for  some  time  after  its 
publication.  The  old  editions  above  mentioned,  Pjmson's  and 
Le  Talleur's  name,  and  the  manner  Lyttleton  is  printed  in  at 
Rohan,  seem  to  be  the  only  means  of  discoyering  what  we  seek. 
From  those  editions  we  may  collect,  not  only  that  the  Rohan 
impression  is  older  than  the  year  1628,  but  also,  by  what  occurs 
in  the  beginning  and  end  of  them,  that  there  had  been  other  im- 
pressions of  our  author.  From  Pynson's  name  at  the  end  of  the 
Rohan  edition,  it  may  be  concluded  that  he  would  not  have  en- 
gaged his  friend  William  Le  Talleur  to  have  printed  Lyttieton 
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Hb  picture         He  that  is  desirous  to  see  his  picture,  may  in  the  diurches 
of  Frankley  and  Hales-Owen  see  the  graye  and  reverend 

at  Rohan,  had  he  erer  before  printed  any  books  in  French ;  and 
that  he  printed  an  Ahridgment  ofihe  Statutes^  part  of  which  is  in 
French,  in  the  year  1499,  appears  by  one  of  those  books  now  in 
the  same  person's  custody.  Statham's  Abridgmmit  has  his  name 
to  it,  but  there  is  no  date ;  yet  it  being  printed  with  the  same 
types,  and  in  the  same  manner  Lyttleton  was  at  Rohan,  and  as  it 
is  a  larger  book,  it  is  highly  probable  it  was  printed  some  time 
after  the  publication  of  Lyttleton's  Tenwret;  and  that  Py neon's 
success  in  the  lesser  undertaking  induced  him  to  venture  on  the 
greater,  which  in  those  days  was  the  work  of  two  or  three  years. 
William  lie  Talleur  printed  a  Chronicle  of  the  Ducky  of  Nor- 
matufy,  as  appears  by  hb  name  and  cypher  at  the  end  thereof, 
and  the  date  in  the  beginning  in  the  year  1487.  The  book  itself 
is  printed  without  any  title-page,  initial  letter  of  the  chapters^ 
number  of  the  leaves  or  year,  and  in  a  character  much  resembling 
writing,  and  with  such  abbreviations  as  are  used  in  manuscripts : 
all  which,  it  is  well  known  to  those  who  have  seen  many  old 
books,  are  undoubted  proofs  of  a  book's  being  printed  when  that 
art  was  in  its  in£Eincy.  Upon  the  whole  it  may  certunly  be  con- 
cluded that  the  book  was  printed  some  years  before  1487 ;  be* 
cause  the  above-mentioned  Chronichy  which  hath  not  so  much 
marks  of  antiquity,  was  printed  in  that  year ;  and  from  what 
has  been  observed  concerning  the  manner  it  is  printed  in,  it  will 
be  thought  by  those  who  are  versed  in  ancient  books  to  have 
been  published  ten  years  before  that  time.— JVbfs  to  the  llth 
Edition. 

It  has  not  yet  been  settled,  and  perhaps  cannot  now  be  settled 
with  any  degree  of  precision,  when  the  first  edition  of  Lyttleton's 
work  was  printed.  Sir  Edward  Coke's  mistakes  respecting  the 
Rohan  edition  are  pointed  out  in  the  note  taken  £rom  the  12th 
edition  to  that  part  of  his  Preface.  Dr.  Middleton,  in  YnaAeeomU 
of  Printing  in  England,  conjectures  the  edition  by  J.  Lettou  and 
W.  Machlinia  to  have  been  printed  in  1481,  and  that  it  is  the  first 
edition.  This  makes  the  printing  of  the  book  to  have  been 
within  six  or  seven  years  after  Caxton's  introduction  of  the  art 
into  England,  and  within  twenty-four  years  after  the  first  inven- 
tion of  it.  Dr.  Middleton's  conjecture  is  supported  by  the  con- 
current circumstance  of  the  time  when  those  printers  appear  to 
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coonteiiaiice  of  our  author,  the  outward  man.  [A  oopj  of 
this  picture  in  line  engraTing,  which  represents  LyttleUm  in 

have  been  in  partnenhip ;  and  no  other  edition  bears  evidenoe  of 
a  prior  title  to  antiquity.  Another  edition,  of  nearly  equal  pre- 
tensions to  precedence  with  the  Lettou  and  MachHnia  edition, 
has  lately  appeared  from  the  libraiy  of  the  late  William  Bayntun, 
Esq.  It  has  remained  hitherto  undescribedy  and  was  probably 
unknown  to  all  who  have  undertaken  to  notice  the  several  edi- 
tions <3i  this  work.  At  the  end  it  is  scud  to  be  printed  by  Mach- 
linia  alone,  then  living  near  Fleet-bridge ;  from  which,  and  other 
circumstances,  it  is  clearly  distinguishable  from  the  former  edi- 
tion. The  letter  used  in  printing  it  is  less  rude,  and  more  like 
the  modem  English  black  letter  than  the  letter  used  in  the  joint 
edition  of  Lettou  and  Machlinia,  and  the  abbreviations  are  much 
less  numerous.  These  circumstances  afford  some,  though  but  a 
fiiint  ground  to  suppose  it  posterior  in  date  to  the  former. 

At  the  end,  both  of  the  edition  of  Lyttleton  by  Lettou  and 
Machlinia,  and  of  that  by  Machlinia  only,  Lyttleton's  work  is 
called  the  '*  Tenores  Novelliy"  to  distinguish  it  (it  is  presumed) 
from  the  Treatise  of  ''  Olde  Tenures:'— Butler^ s  Pre/aee  to  Idth 
Edition  of  Go.  Lytt. 

Many  editions  of  Lyttleton,  in  French  and  English  only,  have 
been  published  in  small  octavo,  twelves,  sixteens,  and  twenty- 
fours  :  they  are  all  of  them  very  inaccurate.  Considering  the 
universal  estimation  in  which  Lyttleton's  work  is  held,  and  that 
it  generally  is  the  first  work  put  into  a  student's  hand,  it  is  veiy 
singular  that,  since  the  editions  by  Lettou  and  Machlinia  and 
the  Rohan  edition,  no  correct  edition  without  the  CommeiUaryhj^ 
yet  been  published. 

The  following  is  an  account  of  the  numerous  editions  of  this 
work  published  since  the  introduction  of  printing,  collected  from 
Dr.  Dibdin's  edition  of  Ame^a  Typographical  AntiquitieSy  and 
from  the  Editor^s  inspection. 

An  Account  of  the  Editions  of  "  Lyttlbton's  Trnubes." 
{fCcnons  Nobclll,  Imprcasi  per  nos  Bo^t?  Xcttou  ct  SStill?  He  jnatl* 
linia,  t  citatc  1ConUonial( ,  jnxta  cua?  oun  scd'V  :  i.  e.  The  New 
Tenures^  printed  ly  w,  John  Lettou  and  fVilliam  de  Mechliny 
in  the  dfy  of  Londony  near  the  church  of  All  Hallows* 

This  book  is  a  thin  scasil  folio.  It  has  no  title,  the  above  being 
a  copy  of  the  colophony  which  commences,  ExpUciunt — &c.    On 
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the  act  of  prayer  in  his  oratory,  has  heen  prefixed  to  every 
edition  of  Sir  Edward  Coke* 9  Commentary,  previous  to  the 
13th,  since  which  time  this  memorial  has  heen  discontinued. 

the  reverse  of  the  first  leaf  is,  IncipU  tabula  huf  Itbri.  The  table, 
or  general  index,  gives  the  reference  to  each  tenure  according  to 
the  ngnatures  a  1.  a  ii.  a  iij.  &c.  On  the  redo  of  the  second  leaf 
commences  ^^  Tenant  en  fee-simple" — &c.  This  book  has  nei- 
ther numerals  or  catchwords.  The  omission  of  the  printed  initial 
letters  is  supplied  by  the  illuminator ;  the  type  is  very  barba- 
rous, and  made  (as  was  the  case  long  afterwards  with  the  French 
printers)  to  resemble  the  set  writing  of  MSS.  This  specimen  of 
type,  which  appears  to  have  been  used  by  no  other  printer,  al- 
though difficult  to  describe,  may  be  deemed  a  coarse  kind  of 
secretary-Gothic,  The  abbreviations  are  very  numerous,  and  cor- 
respond to  those  used  in  MSS.  No  stops  except  the  period  or 
full  stop,  which,  however,  is  used  rarely. 

The  date  of  the  publication  of  this  edition  is  uncertain :  it  has 
been  suggested  by  Dr.  Conyers  Middleton  that  it  was  printed 
about  1481 ;  from  the  opinion  oi  others  who  notice  this  edition, 
who  attempt  to  fix  a  date  by  referring  to  contemporary  publica- 
tions by  these  printers,  an  earlier  date  may  be  assigned  to  this 
edition.  The  reader  may  perhaps  form  a  better  judgment  than 
the  Editor,  as  to  the  antiquity  of  this  book,  by  consulting  Dr. 
Conyers  Middleton's  Dissertation  on  the  Origin  of  Printingy 
1795 ;  Ameses  Typographical  Antiquities^  p.  76 ;  and  Dr.  Dibdin's 
edition  of  the  above,  Lond.  1810 — 1816,  ii.  p.  6.  Sir  Thomas 
Tomlins,  in  his  Introduction  to  the  Account  he  prepared  in 
print  (not  published)  of  the  Printed  Collections  of  Statutes^ 
(for  the  use  of  the  Record  Commission,  1810,)  gives  it  as  his 
opinion  that  these  printers  published,  in  or  before  1 481,  an  Abridg- 
ment of  the  Statutes  hereafter  mentioned,  Mr.  Cay,  in  his  Pre- 
face to  the  Abridgment  of  the  Statutes^  1799,  had  expressed  a 
similar  opinion:  and  his  data  may  perhaps  lead  to  the  conclusion 
that  these  printers  published  as  early  as  1471. 

flTcnorcs  'Kof»lU.  Smprcssi  per  mt  SStil^cIma  Ut  JldadS^linia  in  o]m« 
Itmisftima  dbCtaic  ICmitioitia'U ,  (ttxta  pomem  qnl  tmlnadtcr  Uidtar 
jflcu  brissc:  i.e.  The  New  Tenures,  printed  by  me,  William 
de  Mechlm,  in  the  most  wealthy  city  of  London,  near  the  bridge 
which  is  commonly  called  Fleet-brie^, 

This  book  is  of  the  size  of  the  pi-eceding,  and  commences  in 
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In  the  copies  of  Sir  Humphry  Bavenparfi  Abridgment  of 
the  Commentaiy,  this  print  has  also  been  given*  The  so- 
cie^  of  the  Inner  Temple,  whereof  Lyttletcn  was  a  member, 

the  same  manner,  haying  no  title-page  (the  above  being  the  coU>' 
pkon\  and  has,  in  like  manner,  the  TainUoy  referring  each  tenure 
to  the  leaves,  according  to  their  several  signatures,  ai.  aii.,  &c. 
The  initial  letters  are  either  left  in  blank,  or  filled  up  by  the 
illuminator,  the  illuminator  being  directed  by  a  small  letter  placed 
at  the  comer  of  the  blank  space.  The  type  resembles  black 
letter,  and  is  tall  and  full,  but  appears  slightly  ragged  and  unfi- 
nished, and  of  that  description  which  is  observable  in  early 
Mentz  or  Cologne  printed  books.  Dr.  Dibdin,  whose  labours 
prevented  him  from  bestowing  a  minute  collation  on  this  book, 
states  (BibL  Speneeriana,  iv.  386),  that  it  is  an  exact  reprint 
of  the  preceding ;  but  this  is  not  the  fact :  there  is  not  only 
a  difference  in  the  spelling,  which  is  much  more  uniform 
and  less  abbreviated,  but  these  editions  differ  in  §§  10, 28,  85, 
133, 168, 170, 172,  174,  177,  210,  226,  226,  231, 240,  260,  261, 
and  subsequently ;  the  paragraphs  also  are  differently  arranged 
at  $§  174,  202,  204,  and  in  other  instances.  On  the  other  hand, 
some  errors  by  the  preceding  edition  appear  also  in  this,  in 
§§  107, 177,  222,  240,  246,  262,  416,  and  604.  It  is  agreed  on 
all  hands  that  this  edition  is  of  a  later  date  than  the  preceding ; 
but  as  to  the  exact  period  of  publication,  no  precise  information 
can  be  given.  Conjecture  has  supplied  the  date  of  1483,  by  a 
comparison  with  other  publications  from  his  press. 

tenons  NotocIIi.    JImpTcssi  per  nu  SEtiliftcImii  k  ^afllcvr  in  spu- 
Imdssima  cibitau  Iftot^omagcnsi  {uxta  prionaum  Skuidi  XautJi  aH 
instontiom  l&icf^iHi  ^Pcnflon :  i.  e.  The  New  Tenures,  prifOed 
by  me,  WiUiam  le  TaiHeur,  in  the  moet  weaUhyeity  of  Rouen, 
near  the  priory  of  Scmt  ^oy,  at  the  instance  of  Richard 
Pynson* 
This  book  is  like  the  two  preceding  editions,  in  thin  small  folio, 
with  a  broad  margin.  There  appears  to  have  been  some  reprints  or 
copies  of  this  edition  closely  succeeding  each  other ;  for  some  co- 
pies are  said  to  have  a  Tabula,  as  in  the  two  preceding  editions,  and 
some  have  none ;  and  the  same  with  regard  to  the  colophon.    All 
the  copies  are  said  to  have  no  title-page,  whilst  a  copy,  penes  Ed* 
(which  is  without  the  Tabula),  has  what  supplied  the  place  of  a 
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had  his  amis  and  quarterings  painted  in  the  tvindows  of 
their    dining-hall,    which    remained  till    the   Civil    War ; 

title-page*,  vis,  the  device  of  Pynson,  a  small  rade  square  wooden 
cut,  not  corresponding  in  appearance  to  any  one  of  the/acsimilea 
given  by  Dr.  Dibdin.  However,  all  agree  that  this  edition  (or 
editions)  is  printed  with  the  same  type  as  StBithaaa'aAhrid^fmeatf 
which  was  also  printed  at  Rouen. — See  Dibdin's  AmeSy  ii.  461. 

The  Editor  condudes,  from  the  result  of  a  minute  collation, 
that  this  edition  was  compared  with,  if  not  reprinted  from,  the 
last  preceding  edition  by  Machlinia :  the  mode  of  spelling  is  not 
only  more  uniform  than  the  two  preceding,  but  there  is  a  re- 
markable similarity  in  the  spelling  to  the  Machlinia  edition,  and, 
in  some  particular  instances,  peculiarities  of  spelling  and  errors 
have  been  copied  (§  308).  The  orthography  is  like  that  of  the 
two  previous  editions,  capricious  and  far  from  being  entirely  uni- 
form ;  but  there  is  a  greater  tendency  to  uniformity  than  in  the 
Machlinia  edition,  and  the  blank,  which  is  left  in  the  commence- 
ment of  the  previous  chapters,  is,  in  the  Chapter  on  Warranty, 
filled  up  by  31  X ;  which  may  perhaps  shew  an  advancement  in  the 
art  of  printing ;  though  it  is  to  be  remarked  that  the  small  letters 
inserted  in  MctchL  at  the  comer  of  the  blanks,  to  guide  the  illu- 
minator, are  not  to  be  found  in  this  edition.  Common  consent 
has  placed  this  edition  later  in  date  than  Machlinia,  and  various 
circumstances  identify  it  closely  with  the  two  preceding  copies ; 
whilst  some  variations  and  omissions,  such  as  are  peculiar  to 
MSS.,  seem  to  favour  the  idea  that  this  book  was  also  collated  by 
the  press  with  a  MS.  copy  of  Lyttleton. 

This  book  is  printed  in  a  very  small  delicate  type,  resembling 
the  writing  used  in  MS.,  and  is  of  that  kind  denominated  secretary- 
ffothic.  The  £ditor  considers  that  the  date  of  this  edition  cannot 
be  later  than  1490,  though  this  notion  is  at  variance  with  the 
opinion  of  Dr.  Myddleton  and  Dr.  Dibdin,  who  both  assign  a 
somewhat  later  date.  Dr.  Dibdin  is  of  opinion  that  the  reasons 
assigned  by  the  Editor  of  the  11th  edition  of  Co.  2^.,  for  the 
antiquity  of  this  Rohan  edition,  namely,  for  its  being  printed  In 


*  Title  pages  do  not  appear  before  1488,  or  1490 ;  they  first  consisted 
of  the  jprinter*s  device ;  the  next  step  was  to  place  the  title  of  the  work  on 
one,  or  perhaps  two  lines,  over  the  device.  Also  see  Dibd.  BUL  Deea- 
meron^  ii.  297-8. 
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and  they  have  at  this  time  a  fine  picture  of  him  at  full 
length,  painted  hj  Comeliui  Jan»en^  from  the  portrait  (as  it 

1487,  do  not  appear  conclusive.  This  editor^  Dr.  Dibdin  asserts, 
was  ^;norant  of  the  history  of  printing  at  Rouen.  All  the  present 
Editor  ventures  to  remark  is,  that  several  Rouen-printed  books, 
which  he  has  seen  of  the  date  of  1500,  display  considerable  perfec- 
tion in  the  art  of  printing;  whilst  the  appearance  of  the  Rohan 
edition  denotes  its  impression  at  a  time  when  the  art  was  far  from 
perfect.  Dr.  Dibdin  informs  us  that  Pynson  did  not  print  here 
till  1403.  Taking  the  sum  of  all  the  observations  on  this  subject, 
it  may  not  be  unreasonable  to  assume  that  this  edition  was  printed 
about  14d0,  although  its  comparison  with  the  Chnmicley  printed 
by  Tailleur,  is  much  in  favour  of  its  having  been  printed  at  an 
earlier  date. 

Sir  Edward  Coke,  in  attributing  the  date  of  19  H.  8  to  this 
book,  which  he  deemed  the  earliest  edition,  was  evidently  guided 
by  the  only  book  of  Pynson's  printing  he  was  acquainted  with, 
having  a  date  or  some  distinctive  mark  denoting  the  time  of  its 
impression;  in  that  instance  (for  he  was  not  always  of  the  same 
opinion,  as  wUl  presently  be  seen,)  he  was  guided  by  an  Abridge 
meiU  of  the  Statutes^  which  included  the  statutes  of  19  H.  8,  printed 
by  Pynson  in  1528,  as  appears  by  the  title-page  of  that  book. 
This  mode  of  computing  the  date  of  a  book  by  such  a  reference 
or  association  appears  very  natural  in  that  age,  which,  although 
so  much  nearer  the  invention  of  printing,  was  exceedingly  de- 
ficient in  typographic  intelligence.     In  1  BolUy  317,  (temp. 
Jac.  1,)  Davenport^  Serjt.,  says,  *^  Jeo  ate  un  auntienC  Littletany 
imprimee  33  ^.  6  [1455]  per  LeUou.    Cokey  C.  J. :— '« Jeo  ate  le 
primer  impresnon  qtte/uit  temps  E,  4."    Davenport,  in  referring 
the  publication  of  his  antient  copy  to  Lettou,  in  33  H.  6,  was 
guided  by  the  fact  of  Lettou  and  Machlinia  having  printed  an 
undated  book,  the  Vieuas  AhreggemaU  des  StattOee,  which  con- 
cludes with  the  Stat.  33  H.  6,  c.  13  L^^^]'  >^^  which  he 
might  have  concluded  was  printed  soon  afterwards.    Another 
circumstance  also  may,  in  both  instances,  have  more  firmly  in- 
duced the  belief  expressed,  viz,  that  the  earliest  editions  of  fytt, 
Tenureg  were  seldom  sold  singly,  but  were  bound  with  other 
books,  chiefly  the  AbrtdgmetOSy  Year  BookSy  Olde  TenureSy  or 
later  statutes,  instances  of  which  are  now  observable*. 


*  WorraiTe  BikL  LegvMy  p.  6.    ZWArf.  BibL  Spenetr,  iv.  284. 
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is  conjectured)  in  the  church  windows  of  Frankley  or  Hales- 
owen.   Indeed,  that  learned  society  paid  such  respect  to  his 

—  ' ^ — — 

With  regard  to  Serjt.  Davenport's  obsenration  concerning  his 
^  anntient  Littleton"  (which  it  was  utterly  impossible  could 
have  been  printed  so  early  as  33  H.  6,  as  there  is  a  case  in  that 
edition  of  Lyttleton^  §  103,  of  35  H.  6),  it  is  to  be  noticed  that 
an  undated  book  by  Lettou,  viz,  an  edition  of  the  Vieux  Ahregge- 
ment  des  Statutes  and  the  Tenures  is  printed  on  similar  paper, 
and  paragraphed  by  the  illuminator  in  precisely  the  same  man- 
ner ;  and  it  is  also  known  that  the  Tenures  have  been  discovered 
bound  up  with  it.  Now,  with  respect  to  Coke's  **  primer  tm- 
pressian  qt$efuit  temps  H.  4,"  his  belief  had  relation  to  Statham's 
Abridgment^  printed  by  William  le  TaiUeur  at  Rouen,  for  Pyn- 
son,  in  the  same  type  and  also  bound  up  with  other  early-printed 
books,  as  was  the  case  with  MSS.,  and  most  probably  with  the 
Tenuret.  Now  Statham's  Abr.  contains  all  the  cases  of  H.  6  ; 
consequently  was  printed  since  that  time.  Coke,  in  the  Pre- 
face to  his  10th  Report,  speaks  of  that  book  as  having  been  first 
published  in  the  reign  of  H.  6;  but  speaking  more  cautiously  on 
this  occasion,  he  ascribes  the  date  of  £•  4  to  this  edition  of  the 
TenureSy  which  was  associated  in  his  mind  with 'the  date  of  Stath,. 
Abr,  However,  in  the  Pre&ce  to  his  Commentaryy  he  acted  upon 
what  he  thought  a  surer  guide,  by  referring  to  the  first  dated 
book  he  had  seen  of  Pynson's  printing.  Thus  these  discrepancies 
of  Sir  £.  Coke  may  in  some  measure  be  accounted  for. 

Upon  similar  grounds,  viz.  the  type,  and  the  date  of  the  latest 
case  in  Stath,  Abr,^  an  anonymous  commentator  on  Lyttleton, 
lately  published,  ascribes  the  publication  of  the  Tenures  to  the 
period  of  H.  6,  and  refers  to  a  similar  statement  made  at  the  end 
of  Ashe's  Table  to  the  RepwU»^ 

XetcUtm  ^cnurifl  neb  conccte. 

This  is  the  title  (printed  on  one  line)  of  the  next  edition  of 
Lyttleton,  in  mi.  folio^  and  placed  over  the  arms  of  France  and 
England,  supported  by  a  dragon  and  greyhound,  and  surmounted 
with  two  angels,  bearing  an  inscription  encircling  a  rose.  At 
the  back  of  the  title-page  is  a  description  of  H.  7  and  his  court* 
At  the  end  of  the  last  page  is  a  *^  Table,"  referring  to  the  chapters^ 


*  See  Commentary  on  Lytt.  edited  by  H.  Gary,  8to.  1829,  p.  525. 
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memoryy  that,  in  1639>  Mr.  Thomas  Ljtteltony  a  eollatend 
descendant  of  the  judge,  was  admitted  freely  and  without 

as  in  the  later  and  common  editions ;  and  at  the  conclusion^  in 
addition  to  the  barharous  verse  which  concludes  the  Tenurea^  is 
another  still  more  rude,  viz,  Xtttttott  dnontm  Xcctof  )am  ctmito 
ftum.  Colophon:  inqprcssom  per  nu  Vid^anmitt  l^siisoii,  Hans 
9ni.  ittC^eCCXFE 

This  hook  was  printed  at  London,  and  not,  as  most  of  Fynson's 
l^al  publications  were  (vie.  the  Year  Books,  &c. ),  at  Rouen,  The 
text  is  most  corrupt  and  vicious,  and  has,  therefore,  been  seldom 
referred  to  in  the  present  edition.  A  copy  of  this  book,  formerly 
belonging  to  the  late  Mr.  Haigrave,  is  now  in  the  British  Mu- 
seum,  together  with  that  learned  gentleman's  copies  of  the  two 
first  editions. 

Fynson  printed  three  other  editions  of  Lyttleton,  in  a  small 
form :  the  first  two  16mo.  and  the  last  in  24mo.  The  title  of 
the  first  of  these  latter  copies  is,  ICQtplton  ^tnitrcs  nifBlp  anH  mwfH 
tnile  cocrutfiU  anH  amtnt^U,  placed  over  the  king's  arms  crowned. 
Chlophon:  HanOfini  in  mtiibta  IKid^artli  ^Pvnunis  nj|i(  imprcssods 
quarto  Ows  ©ttrtris  iWCeWlWDCXXF.— Dibd.  Ames,  u.  460.  On 
the  last  leaf  is  Pynson's  invective  against  his  brother  printer  and 
rival,  Redman,  in  roman  letter,  thus : 

**  Richardus  Pynsonus  regius  Impressor  Lectori  salutem. 

**  En  tibi  candide  Lector  jam  castigatior  (ni  fallor)  Littiltonus 
oocurrit,  Curavi  nt  e  calcographia  mea  non  solum  emendatior 
verum  etiam  el^;antioribas  typis  omatior  prodeat  in  lucem : 
quam  elapsus  est  e  manibns  Rob.  Redman,  sed  verius  Rudeman 
quia  inter  mille  homines  rudiorvm,  hand  fiicile  invenies.  Miror 
profecto,  undo  nunc  tandem  se  fitteatur  typographum,  nisi  fort^ 
quum  diabolos  sutorem  nauclerum,  et  iUum  caloogtaphum  fecit. 
Olim  nebulo  ille  profitebatur  se  bibliopolam  tam  peritum  quom 
unquam  ab  Utopia  exiluit :  Bene  scit  liber  est  qui  pne  se  speciem 
libri  fert)  praeterea  fere  nihil :  tamen  ausns  est  scurra  poUiceri, 
sua  cura  reverendas  ac  sanctas  Leges  Anglie  scit^  vereque  omnes 
imprimere.  Utrum  verba  dare  usus,  an  verax  sit,  tu  Littiltono 
legendo.  s.  sua  cura  ac  diligentia  excuso,  illico  videas.  Vale."-^ 
This  abuse  was  repeated  in  an  edition  by  Pynson  of  Mtx^nq 
Ch4Hia,  1527 ;  but  Redman  appears  to  have  taken  this  virulence 
in  good  part,  returning  no  other  answer,  at  least  in  print,  than, 
&i  Deus  vobiscum  quia  contra  noa  9  and,  if  we  may  believe  the  en- 
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fine  to  a  chamber  in  that  honse,  as  a  testimony  of  respect  to 
hbl^od!*^    his  ancestor];  bat  he  hath  left  this  book,  as  a  figure  of  that 

tertaining  typographical  gossip  of  Dr.  Dibdin  (who  gives  the 
cause  of  this  quarrel),  these  printers  were  afterwards  reconciled. 

The  next  edition,  being  the  fourth  printed  by  Pynson  and  the 
third  of  his  English-printed  edition  of  Lyttleton,  is  in  the  same 
form  as  the  last,  with  the  following  colophon:  lErplidnnt  ^snou» 
TCMttinA  vxm  aluiationfiiis  eonmtrnn  ct  atmUionibits  nobis  nemon 
cnm  aliis  non  tninits  tttttioribtis.  ITonTyint  in  atiihusi  TSddf.  ^nsonis, 
aimo  IBni.  J)ftCCD<!D€D€:  xxtii),  Hie  bcro  xbiij  Dnnij)  cnm  {rtibtif gfo. 

The  last  edition  24mo.  is  of  the  same  date,  concluding  with 
cum  privUegio  a  rege  induUo, 

These  editions  are  very  fisiulty,  and  some  of  the  misreadings 
and  interpolations  date  their  origin  from  them ;  one  especially  at 
§  569,  which  had  been  noticed  by  the  editor  of  the  11th  edition 
of  Co.  I^ftt,  as  an  error  manifestly  corrupting  the  sense,  and 
which  has  kept  its  place  in  H.  Butterworth's  faulty  edition, 
which  has  been  held  out  as  printed  from  the  Rohan  edition. 
Pynson  printed  from  about  1493  to  about  1528. 

The  next  printer  who  published  the  Tenures  in  French  was 
Robert  Redman,  or  Redmayne :  he  printed  from  1522  to  1539, 
during  which  time  he  published  two  editions,  one  in  sm.  folio, 
and  the  other  12mo. :  both  without  date.  The  title-page  of  both 
is,  Les  Tenures  de  LftUetony  novelment  imprimes,  et  ovesque  touie 
diligence  revisesy  eorigesy  a  amendes:  ei  ensement  owplusours  aur 
thoriteis  annates  et  marques  en  le  marge  de  cest  fyver  ou  mesmes  les 
cases  sount  overtement  debatus  et  purparles  pluis  a  large^  placed 
over  the  king's  arms  crowned,  and  supported  at  the  bottom  by  a 
dragon  and  a  greyhound  standing  on  the  ground.  On  the  back 
of  this  leaf,  which  is  printed  separate,  is  the  Analysis  of  Estates, 
which  has  appeared  in  every  subsequent  edition  of  Lyttleton, 
(see  p.  Ivi),  intituled,  A  Figure  of  the  Division  of  Possessions. 
This  book  is  printed  in  a  neat  long  primer  roman,  in  double 
columns,  has  running  titles,  catchwords,  and  the  leaves  num- 
bered: contains  52  leaves.  The  vergil  {verguW)  stop  much  used, 
and  but  few  commas.  Colophon:  Imprinull  at  ICont^on  bp  nu l&obcrt 
l&ctiman.  Cnm  gratia  et  pribiUgio  rtgali. 

This  book,  it  has  been  conjectured,  was  printed  about 
1540  (which  was  the  year  of  this  printer's  decease) ;  but  the 
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higher  and  nobler  part,  that  is,  of  the  excellent  and  rare  en- 
dowments of  his  mind,  especiallj  in  the  pnrfbnnd  knovdedge 

editor  of  the  llih  edition  of  Co.  fyU,  has  ascribed  to  it  the 
19  H.  8, 1527-8.  The  invectiye  of  Pynson  evidently  aliades  to 
a  fyttleton  recently  published,  vis.  the  12mo.  ed. ;  and  certainly 
the  adoption  of  a  roman  type  was  more  likely  to  prove  attractive 
than  the  thick  black  letter  of  lus  rival.  It  seems  certain,  how- 
ever, that  the  8m.  fo.  edition  was  printed  after  the  19  H.  8 ;  for  in 
the  margin,  and  in  the  interpolated  §  509,  there  is  a  case  cited 
of  that  year. 

The  12mo.  edition  of  Redman's  Lj^tUeUm  is  in  the  style  and 
type  of  the  folio  edition,  without  date,  and,  in  other  respects 
than  the  size,  is  much  the  same  as  the  folio,  which  it  seems  to 
have  preceded,  viz.  in  1525.  The  title  is  printed  over  a  king's 
arms  crowned.^-See  Dibd,  Amety  iii.  2d6 — 289. 

Xpttslts  TS^VKOXtSk  wtolQ  UnirrUttttl.  This  is  the  title  of  a  24mo. 
edition  of  Lyttleton,  published  by  Berthelet.  Colophon:  IConHint 
i«  eXfflnis  Sf^ome  Vcrt^cUtil&cs.  iniptfasods  in  iFbtcstrtu  pmpc  aqua* 
gimn  $iU«,  sub  signo  Xumcic  ISUraiaac.    IBimio  lunniai  iWB.  xxx. 

This  book  is  printed  with  Venetian  type,  in  a  small  round 
Gothic  letter,  and  contains,  almost  in  every  respect,  the  same  text 
with  Redman.  The  veigil  stop  is  much  used,  no  commas.  It 
contains,  together  with  Redm.y  a  few  cases  which  do  not  appear 
in  other  editions^  except  those  that  are  reprints  or  copies  of  this 
edition.  This  text  and  that  of  Bedm.j  which  it  closely  follows^ 
is  evidently  taken  from  a  MS.  of  the  TmureSy  later  than  that 
from  which  the  earliest  copies  were  printed,  and  which  in  the 
two  first  books  varies  in  idiom  and  style  from  the  four  earliest 
printed  copies,  but  not  materially,  or  so  as  to  affect  the  sense. 

This  edition  was  followed  by  impressions,  in  not  dissimilar 
iy^,hyWiUiamMiddlaonyl5U;HemySn^hyl546;  WiUiam 
Patoely  1553;  and  Eiehard  Tottyly  1554.  The  title-page  to  these 
editions,  which  are  mere  reprints  of  Berth,y  is,  LytyUon  TmureSy 
neu^  revised  and  trufy  oorrectedy  with  a  Table  after  the  (dphabeUy 
to  finds  onabriifefy  the  easesdeeired  in  the  sameythereto  addedy  very 
neoenary  to  the  readers.  The  latter  edition,  by  Tottyly  is  printed 
in  the  very  same  type  as  that  of  Berth,,  and  much  worn,  the  other 
reprints  are  of  the  same  type  as  that  of  Middl.  These  editions 
abound  with  corruptions^  and  are  much  interpolated. 

e 
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of  the  fimdamental  laws  of  this  reahn.    He  that  diligently 
reads  this  his  excellent  work,  shaU  behold  the  child  and 

This  state  of  the  text  of  Lyttleton's  Tmwres  appears  to 
have  induced  Tottyl,  the  king's  printer,  to  publish  an  ex- 
purgated edition;  and  accordingly  we  next  find,  in  a  small 
black  letter  character,  I^IOmCb  Tmures,  cotttnt^  lDtt|  tittn 
tttu  torstten  coytes,  aitlr  yurgelr  of  (onlnrs  oiuf,  tobitig  in  some 
jflatn  more  tfjan  ttm  tfie  avtottt  torote,  aidr  Usse  in  otier  some, 
Apud  Rieharduin  ToUd,  Own  primUgio  1557.  In  this  edi- 
tion the  place  of  the  expunged  interpolations  is  denoted  by  a 
small  {uterisk.  The  edition  is  neatly  printed  on  a  fine  Dutch 
paper,  and  had  been  either  preceded  or  succeeded  in  the  same 
year  by  an  edition  of  Lyttleton  in  every  respect  the  same  as  the 
preceding,  except  the  advertisement  in  the  title-page  denoting 
the  puigation :  indeed  it  would  seem  that  the  expunging  of  the 
<<  sondry  cases"  had  been  any  thing  than  acceptable ;  for  the 
next  edition  by  Tottyl  (17  May,  1667,)  has  for  its  title-page, 
Les  Tbnures  de  Monsieur  Littleton,  ovesque  certein  cases  addes 
ftt  atttns  Ire  pvtsne  tempt,  iiuettx  eases  trolieres  stgites  obf«|ue  eest 
f  igne  [n  flower]  ol  eornmeiteement  Ir  al  fine  Ire  e)eseiin  Unx,  an  Cse 
^  ne  pofies  eux  mfoptenlrer  pour  let  eases  Ire  ^Ronsieut  fttttletsii : 
par  q^ttel  ineonbenienee,  ils  foereiit  Ireniiermeitt  tolles  Ire  eest  liiu 
tilcst  an  Uttn  pluis  adrmotes  al  request  Ires  gentatomes  stiOrettts  en 
le  lefi  irengleterre.  (***)•  Cum  privUegio.  These  editions,  with 
some  variations  (for,  on  close  collation,  scarcely,  any  two  are 
exactly  alike),  were  continued  in  1569,  1572, 1577,  and  •1579, 
when,  in  1581,  West,  the  author  of  the  S^^mboleographjf^  fur- 
nished an  index  (a  rude  sort  of  table  had  been  given  in  Middl.y 
£kn,f  and  Powel),  and  subdivided  the  text  into  sections^  which, 
however  iojudiciously  marked  in  this  edition,  have  been  ever 
since  retained  for  the  convenience  of  citation ;  at  the  end  of  this 
index,  to  which  the  editor  adds,  Ingenij  eibut  Oudium,  per  W* 
TFetff  is  his  EpUoguB: 

"  Lectori  studioso  VV.  West,  S. 
^  Animaduertas  qusso  (candide  lector)  me  Littletonum  (quo 
fisdlius  quicquid  in  eo  continetur  invenias)  in  749.  partes  disse- 
cuisse^  huncque  in  ipsum  qualemcunque  indicem  ita  congressisse. 


*  This  editioii  is  very  neatly  printed  on  very  fine  thin  paper,  and  was,  by 
Sir  William  Jonef,  deemed  more  correct  than  the  other  editioni  by  Tb/fy/. 
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fignn  of  bis  miod^  which  the  more  often  he  beholds  in  the 
visual  line,  and  well  obserres  him,  the  more  shall  he  jnstly 

Yt  aingiili  t&oB  numeri,  aingulas  Hbii  sectionee  designent.  Errata 
aatem  (pmdena  lector)  si  qua  forte,  rel  melk,  yel  typogn^hi  incu- 
ria,  pietenniflB&  snnt^  amice  corrige,  ceterisque  mecnm,  in  tunm 
oommodum  fraere  &  Tsle.  Ex  interiori  Templo,  duodecimo  ea- 
lendas  lulij  anno  restituts  aalutis.    1581.'' 

The  restoration  of  the  additions  and  notes,  the  adoption  of  the 
mode  then  in  use  of  subdividing  the  text  by  sections,  and  the 
convenience  of  the  index,  seem  to  have  driven  away  all  competi- 
tors; and  Tottel,  or  Tot^l  (for  he  prints  his  name  both  ways), 
appears  ss  the  only  publisher  of  Z^leUm  in  French,  for  he  pub- 
lished these  sectioned  editions  in  18mo.  with  some  English  co- 
piesf  (of  which  more  hereafter)  till  1591 ;  and  then  the  publi- 
cation W88,  on  Tottyl's  decease,  taken  up  by  Charles  Yeiiwrirt, 
who  published  a  32mo.  edition  in  1591,  and  subsequenUy  by 
the  Stationers,  who,  in  1604,  published  an  18mo.  edition,  which 
has  been  rendered  notorious  by  a  misprint  in  §  712,  more  espe- 
cially as  Sir  Edward  Coke  appears  to  have  taken  his  text  from  this 
corrupted  edition.  See  also  p.  665.  The  titie-page  of  these  edi- 
tions was  the  same  as  Tottyl's. 

In  or aboutl594(the  edition  issons  dsie^ChariesTetsweiri  pub- 
lished another  edition  of  I^letany  in  32mo.,  with  the  same  titie* 
page  used  by  Tottyl,  but  witii  this  addition,  "  Revieu  et  eorriffe 
en  divenUeuxqueuawmstroveressignesovesqueeeux  stones*  *•" 
And  he  adopted  a  different  mode  of  subdividing  the  text  by 
numbered  sections,  the  number  commencing  and  concluding  with 
each  chapter.  This  mode  of  subdivision  appears  more  judicious 
than  that  adopted  by  West,  and  certainly  is  more  convenient  as 
a  mode  of  citation ;  but  only  one  other  edition  appeared  with 
this  new  and  more  rational  mode  of  sectioning,  published  (sans 
date)  by  Jane  TeUweirt  about  1597. 

The  Suaioners,  into  whose  hands  the  publication  of  the  Tenures 
fell,  naturally  adopted  the  more  saleable  form ;  and  they  almost 
exclusively  published  the  Tenures  in  French  to  1627,  and  also  in 
English  till  1661,  with  the  only  exception  of  an  edition  in  32mo. 
1621,  and  another  printed  Jbr  the  assigns  of  John  More,  Esquire, 
1639,  to  whose  index  the  following  address  is  prefixed :  **  In  tuam 
gratiam  {candide  Lector)  Indicem  (omnibus  eontinitatis 

f.  Vii.  in  1583,  1585,  1588. 
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admire  the  judgment  of  our  author^  and  increase  his  own. 
This  only  is  desired,  that  he  had  written  of  other  parts 

congrueTOefn)  nunquam  antea  impressum  htUc  Littletono  apposui. 
Vtere^  frwre:    Errata  amie^  corrige  et  vale.    1621.'* 

The  last  edition  of  the  Tenures  in  French  was  publidlied  in 
I67I9  in  tall  18mo.y  by  an  association  of  booksellers,  who  gave 
the  text  with  the  translation,  in  opposite  columns,  without  the 
analysis  or  diagram  usually  prefixed  to  the  tenures,  and  with- 
out subdividing  the  text  by  sections.  The  text  of  this  edi- 
tion differs  from  every  other  edition,  and  is  evidently  com- 
posed of  the  French  of  Redman's  edition,  and  Sir  Edward  Coke's 
translation;  but  it  has  been  carelessly  put  together,  and  the 
translation  disagrees  in  many  instances  from  the  text.  There  is 
also  prefixed  a  table  or  index  of  the  principal  matters :  with  all 
its  faults,  this  edition  is  more  creditable  to  the  booksellers  than 
those  of  late  years,  which  are  indeed  beneath  notice.  One  edi- 
tion, which  appears  to  have  had  the  largest  sale,  printed  by  H. 
Butterworth,  1825,  is  extremely  faulty,  although  it  has  found  a 
place  in  Lowndes's  Btblioffrapher's  Manualy  1140,  as  being  taken 
from  the  Rohan  edition,  and  as  bearing  the  name  of  the  late 
Mr.  Roscoe :  qualifications  to  which  its  pretensions  appear  very 
slender. 

Notice  of  Uie  The  Tenwes  appear  to  have  been  first  translated  hy  John  Bos- 
tiomirLittie-  teUy  author,  printer,  and  serjeant-at-law,  who  printed  from  about 
1614  to  1533.  There  are  two  editions  of  this  translation  by  him, 
one  in  octavoy  the  other  in  sm,  folio:  both  sans  date.  Since  that 
time,  William  Hastelly  1534  (two  editions,  4to.  and  12mo.) ;  Petyty 
who  printed  from  1536  to  1551 ;  BertheUty  1538 ;  Wyer^  1542 ; 
Middkton,  1544;  iSn^hy  1545;  Powelly  1548, 1551;  and  Marsha, 
1556,  have  printed  editions  in  12mo.,  and  these  editions  contain 
all  that  is  in  the  earliest  French  editions ;  but  in  1556  Tottyl 
published  an  18mo.  edition  of  this  translation,  which  is  very  &ith- 
fiil  and  correct,  and  in  almost  every  instance  has  anticipated 
Mr.  Ritso's  emendation  of  the  text  of  what  has  been  termed  Sir 
EduHxrd  Cok^s  TVanslaUan;  and  in  particular  supplies  a  true 
reading  where  all  the  French  copies  seem  to  err  (§  482).  Tot- 
tyl's  edition,  however,  demands  attention  from  the  fact  that 
§§  459—461,  474,  521,  527,  552,  554—559,  568—570,  576,  577, 
583,  584,  590,  591,  605,  609—612,  620—623,  625,  626,  pai-t 


ton. 
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of  law,  and  espedally  of  the  rules  of  good  pleading,  (the 
heartstring  of  the  common  law)^  wherein  he  excelled;  for  of 
him  might  the  saying  of  our  English  poet  he  verified: 

Thereto  he  could  indite  and  maken  a  thing;  ciuurer. 

There  was  no  wight  could  pinch  at  his  writing : 

so  far  from  ezceptiony  as  none  could  pinch  at  it.    This  skfll 


of  637,  698—642,  649,  060,  aU  inclusive,  part  of  652,  and  the 
whole  of  658,  are  not  given,  besides  other  small  portions  of  text ; 
and,  as  it  seems,  with  good  reason,  as  some  of  these  sections  are 
against  law,  and  inconsistent  with  what  Lyttleton  had  previously 
stated,  or,  at  least,  are  repetitions  of  cases  already  put. 

This  translation  was  published  by  Tottyl,  J.  Yetsweirt,  Wight, 
and  other  printers,  to  1604 ;  after  whom  the  Stationers  published 
this  edition  to  1661. 

The  translation  commonly  called  Sir  Edward  Cok^s  Transla- 
tion,  is  chiefly  taken  from  some  copy  previous  to  Tottyl's  first 
edition  of  1556 ;  but  it  often  deviates  from  the  text,  and  is  in 
many  instances  veiy  imperfect,  loose  and  inaccurate  :  but  as  Sir 
Edward  Coke  always  comments  on  the  words  from  the  French 
text,  he  evidently  did  not  intend  his  translation,  which  was  im- 
perfectly collated,  should  supersede  the  text  ofLyttleton. 

The  translation  given  in  the  English  and  French  edition  of 
1671,  set  opposite  to  Redman's  text,  varies  in  many  instances  from 
the  text,  the  French  having  several  cases  and  passages  not  noticed  in 
the  translation,  which  is  very  plain  to  the  most  careless  observer ; 
and  the  translation,  taken  from  some  copy  printed  previous  to 
Tottyl's  edition,  1556,  is  altered  by  copying  the  defects  of  what  has 
been  termed  Cak^s  Translation  (§§  352,  370) ;  and  a  peculiar 
omission  in  that  translation  is  also  presented  in  this,  see  §  325. 

None  of  the  translations  have  ever  been  sectioned  or  subdivided 
for  purposes  of  reference. 

With  respect  to  the  editions  of  the  Treatise  called  <'  The  Olde 
Tenures,"  (which  Sir  Edward  Coke,  in  the  Preface  to  the  Tenth 
Report,  attributed  the  date  of  Hen.  II.,  and  in  his  Commentary, 
that  of  Edw.  III.,  post,  p.  92),  the  copies  are  scarce.  The  best  ac- 
count of  them  is  in  Dibd.  Ames,  and  WorraWs  Bibl,  Legum.  The 
present  translation  was  made  by  WiUiam  Rastell,  who  divided  it 
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Good  pind-    of  good  pleading,  he  highly  in  this  work  commended  to  his 
son,  and  under  his  name  to  all  other  students  sons  of  his 
law.    He  was  learned  also  in  that  art,  which  is  so  necessary 
Logick.         to  a  complete  lawyer;  I  mean  of  logick,  as  you  shall  perceive 
puSi^SElA  ^y  reading  of  these  Institutes,  wherein  are  observed  his 
Fifr^definu  syllogisms,  iuductious,  and  other  arguments;  and  his  defini- 
tions, descriptions,  divisions,  etymologies,  derivations,  signi- 
fications (o),  and  the  like.     Certain  it  is,  that  when  a  great 
seneoik         learned  man  (who  is  long  in  making)  dieth,  much  learning 

dieth  with  him. 
Suo^^      l^t  which  we  have  formerly  written  (p),  that  this  book 

work. 

into  sectionfl^  and  then  appended  it  to  the  editions  of  his  **  Olde 
Termes  de  la  Ley/'  1671,  1676,  1579.  SerjeaiU  SdwMns  also 
published  this  translation  with  Cok^s  Ihicts  in  1764.  The 
editor  has  obtained  an  edition  by  Berthelet^  1631,  which  he  con- 
siders more  correct  than  the  fitulty  editions  by  Pynson,  or  the 
still  more  faulty  copy  thereof  prefixed  to  the  Tenth  and  Ele- 
venth Editions  of  Co.  Lytt.  With  this  assistance,  the  present 
translation  of  this  ancient  Tract  has  been  given  in  the  form  it 
now  appears. 

(o)  Sir  William  Jones  remarks  that  although  the  great  commen- 
tator on  Lyttleton  thought  that  excellent  learning  might  be  ex- 
tracted from  eveiy  **  &c.,"  and  that  his  **  Notas  "  and  **  Items 
had  a  peculiar  force ;  yet,  that  in  the  Comb.  MSS.  many  **  Sccasi 
are  omitted  and  many  added  through  the  whole  work,  and  veiy 
often  Item  is  written  for  Nota,  and  vice  versA.  This  observation 
equally  applies  to  the  earliest  printed  copies  of  Rastell's  Trans- 
lation. In  the  three  earliest  French  editions  the  ^*  Item  '*  prepon- 
derates. In  I^ynt,y  1516,  Item  most  commonly  occurs,  as  the  com- 
mencement of  every  paragraph  in  the  first  two  books,  while  Nota 
is  almost  always  given  in  the  third  book.  Redm.y  Berths  and  the 
subsequent  editions  to  Tottyl,  1554,  inclusive,  almost  always 
adopt  the  ^  Nota,"  and  in  some  instances  place  Auxi  for  the  Item, 
Many  of  the  ^  &cas.  *'  upon  which  Sir  Edward  Coke  has  com- 
mented do  not  appear  in  the  three  earliest  copies ;  but  these  are 
retained  in  the  present  edition* 

(jp!)  Littleton's  Tenures,  a  book  of  sound  and  exquisite  learn- 
ing, comprehending  much  of  the  marrow  of  the  common  law, 
written  and  published  by  Thomas  Littleton,  a  grave  and  learned 
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is  the  ornament  of  the  common  law,  and  the  most  perfect 
and  absolute  work  that  erer  was  written  in  any  human  sci- 
ence; and  that  it  is  a  work  of  as  absolute  perfection  in  its 
kind,  and  as  free  from  error,  as  any  book  that  I  have  known 
to  be  written  of  any  human  learning. 

And  albeit  our  author  in  his  Three  Books  cites  not  many 
authorities,  yet  he  holdeth  no  opinion  in  any  of  them,  but  is 
proTed  and  approyed  by  these  two  faithful  witnesses  in  mat- 
ter of  law,  authority  and  reason.     Certain  it  is,  when  he 
ndseth  any  question,  and  sheweth  the  reason  on  both  sides, 
the  latter  opinion  is  his  own,  and  is  consonant  to  law.     We 
have  known  many  of  his  cases  drawn  in  question,  but  never 
could  find  any  judgment  given  against  any  of  them,  which  we 
cannot  affirm  of  any  other  book  or  edition  of  our  kw.    In  Nati. 
the  reign  of  our  late  sovereign  lord.  King  James,  of  famous 
and  ever  blessed  memory,  it  came  in  question  upon  a  ae-  Mieh,9Jm!. 
murrer  in  law,  whether  the  release  to  one  trespasser  should  banetnter 
be  available  or  no  to  his  companion  7    Sir  Henry  Hobart, 
that  honourable  judge  and  great  sage  of  the  law,  and  those 
reverend  and  learned  judges,  Warburton,  Winch,  and  Nichols, 
his  companions,  gave  judgment  according  to  the  opinion  of 
our  author,  and  openly  said,  that  they  owed   so  great  re- 
verence to  Littleton,  as  they  would  not  have  his  case  dis- 
puted or  questioned. 


judge  of  the  Common  Pleas,  some  time  of  the  Inner  Temple, 
wherein  he  had  great  furtherance  by  Sir  John  Prisot,  Lord  Chief 
Justice  of  the  Court  of  Common  Pleas,  a  famous  and  expert 
lawyer,  and  other  the  sages  of  the  law  who  flourished  in  those 
days. — Pref*  to  lOth  Rep.  page  6. 
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[*  Podus  predial ;  car  Rxs  continet  etfam  res  mobiles  f.] 


f  MS.  note'by  Sir  Edward  Coke,  in  a  copy  of  LyilleiotCi  Tenure*,  1572,  formerly  in  his  jwstession.    This  shews 
Sir  E.  Coke's  great  attention  to  accuracy  in  the  definition  of  terms. 
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BOOK  I. 


CHAPTER  I. 

FEE-SIMPLE. 

JLiTTTLETON  commences  his  Treatise  by  discoursing 
of  fee-simple,  (an  estate  of  the  highest  degree  in  our 
law  (§  1 1)  ),  which  he  informs  us  is  a  pure,  rights,  and 
absolute  estate  descendible  to  a  man's  heirs,  as  2k  fee  or 
fief  (§  I);  he  proceeds  to  shew  what  persons  shall  inherit  (§  2), 
distinguishing  the  course  of  descent  from  those  who  hare 
taken  by  purchase  or  voluntaiy  acquisition,  and  from  those 
who  themselves  had  succeeded  by  course  of  inheritance  or 
descent)  (§  3 — 5).  The  peculiarities  which  till  very  recently 
subsisted  in  our  law  of  descent:  viz.  the  prohibition  of  lineal 
ascent,  and  the  exclusion  of  the  half-blood,  are  next  noticed 
and  illustrated  by  cases  (§  6 — 8).  The  distinction  between 
those  things  which  are  said  to  lie  in  livery,  and  those  which 
lie  in  grant,  with  an  exposition  of  the  term  purchase,  closes 
the  chapter  (§  12). 


(a)  Tenure  is  in  Latin  Tetior,  Uttu  Feud,  p.  123),  also  both  in- 

and  is  the  same  as  Tenor  irwettU  terpret  this  word  thus :  Tenor  eit 

turte,  viz.  the  terms  of  a  feudal  qui  dat  legem  feodOf  ei  plerumque 

donation  or  investiture,  and  is  de-  naturam  feudi    mulat,      English 

scribed  hj  Hoioman  (de  verb,  feud,  jurists  use  the  word  to  signify  the 

in  verb.    Tenor,      Feud.  Lib.  2,  service  reserved,    or  the    express 

///.  2,  §  2),  as,  paetio  contra  com'  terms  upon  which  any  tenant  holds 

mwnem  feudi  naturam  ac  rationem  his  hind,  which  in  this  country  is 

m   contractu  interponta,      Craig^  either  holden  mediately  or  imme- 

ide  Jur,  Feud.  50),  and  Zatiua  {in  diately  of  the  king. 

B 
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A.  BOOK  of  explanation  of  part  of  the  Tenures,  made  for 
thee  my  son,  for  the  better  comprehending  and  miderstand- 
ing  the  Tenures*. 

UN  lyver  de  exposicion  deparcellde  les  teneures/ait  a  toy 
mon  fitz,  de  pluia  melior  apprendre  et  entendre  lesteneures  *. 


Tenanev  <n  ^  Tenant  in  fee-simple  (b)  is  he  who  hath  lands  or  tene- 

called  in  Latin,  feodum  wnplex,  for  feodum  (c)  is  the  same  that 

1  Tenaunt  en  fee^mple  est  celuy  qui  ad  terrea  ou 
tenementee  a  tener  a  luy  et  a  sea  heires  a  toutz  jours,  Et 
est  appelle  en  Latin,  feodum  simplex,  quia  feodimi  idem  est 


*  Paper  MS.     See  note  at  commencement  of  Book  3,  $  241,  where  a 
similar  introduction  is  giyen  from  the  vellam  MS. 


(b)  To  hold  in  fee-simple,  is  to  ia  Ley  defines  frank-fee  to  be  a 

hold  to  any  man  or  woman,  to  him  tenure  in  fise-Bimple  of  lands  plead- 

and  to  his  heirs  and  his  assigns  for  able  at  the  common  law,  (viz.  not 

ever.      Olde  Tenures,   §   7.     To  holden  of  any  manor),  and  not  in 

hold  in  frank-fee  is  to  hold  in  fee-  ancient   demesne  :—/eudum  fran^ 

simple,  lands,  pleadable  at  the  com-  cum,  in  the  language  of  the  foreign 

mon  law.    Id,  4  15*  feudists,  means,  that  fief  for  which 

It  seems,  that  the  lands  which  no  service  is  rendered ;  and  in  like 

were  in  the  hands  of  Edward  the  manner,   those  lands  which  were 

Confessor,  and  as  such  mentioned  held  in  frank-fee  were  exempted 

in  Domesday  Book,  are  ancient  de-  fh>m  all  services,  save  homage, 

mesne,  and  that  all  the  rest  of  the  (c)  Origo    voeis   eat  fe-od:  id 

realm  is  called  yranJt-/M.  Brooke,  eat,  atipendii  poaaeatio.    Grotiua  m 

Abr.  tit,  Demeane,  32;  F,  N.  B,  flor.  apara.  Ad  LiBauif  db  Feu- 

161 ;  and  the  author  of  Termea  de  dis.     See  also  B.  C.  ii.  45.  n.  (/), 
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inheritance  is,  and  nmplex  is  as  much  as  to  say,  lawAil  or  fwiiinpit. 
pure;  and  90 feodum  simplex  signifies  a  lawful  or  pure  in-  ^f^fta^ 
heritance. 

quod  hereditas,  et  simplex  idem  est  quod  legitimum  Tel 
purum,  et  sic  feodum  simplex  idem  est  quod  hereditas  legi- 
tima,  Tel  hereditas  pura. 


for  the  etymology  of  ** feodum.**  It  die appareatf  vtriumMm  e9t€,  quod 

has  been  abeady  noticed  in  the  In-  Polydor.  Vergiliua    in   Aitglicana 

troduction,   that  the  doctrines  of  Hittoria  dejure  Anfflieano  teftaitu 

feudal    tenore    here    differed   ex-  egt,  ttultitiam  in  «o  Uiro  cum  ma* 

ceedingly  from  those  maintained  on  Uiia  et  caiunuUandi  $tudio  eertare. 

the  continent,  so  mnch  so,    that  Sedop€rtBpratium,qua$feudi9pe' 

Lyttleton  has  not  only  been  mis-  eie$   eomtituantt    ipwrum   verbii 

understood,    but    contemptuously  exponere.    Feitdum  enim  aypella' 

spoken    of  by  Polydore    VergU,  iur  aliud  Hn^lex,  aiiud  taiieum.*' 

Hotoman,  and  Gatzert.    The  fol-  (Hotoman  here  transcribes  the  jCr«^ 

lowing  is  extracted  from  an  Appen-  $eetion  qf  Lyttleionf  and  adds  his 

diz  {De  Verbis  Feudalibui)  to  Col-  transUtion    or   paraphrase   of  it, 

vin't  Lexie.  Jurid.  Cologne^  fol,  which  perhaps  might  haye  induced 

1734 : — "  Feodum  pro  feudttm  diX'  Gatzert  hastily  to  betieve  there  was 

erunt  muiii,  et  in  his  Angli :  JFbr*  a  Listin  edition  of  Lyttleton's  Trea- 

tasse  ab  ilia  notatione  Germanics  tise).     **Id  est:  Feudaiarius  mm- 

tfoeie  Feud,  de  qua  diximua  eodem  plex  it  dieitWf  qui  pr^Bdia  perpe- 

Disput.  cap.  Itaque  tmlqari  lingua  tuariojure  poeridet.    Nam  Latine 

ecribunt  Fee  :  longinime  tamen  a  feodum  simplex  weatur,  quiafeO' 

Longobardiei  juris  rations  et  in-  dum  idem  est,  quod  ktereditasi  et 

stitutOf  feoda  namque  generaliter  sin^leXt  idem  est,  quod  htereditas 

eyfpellant  pradia  omnia,  qua  per-  leqitima,  vel  htereditas  pura.  Nam 

petuojure  tenentur,  etiam  Allodia,  si  quis  pradia  jure  feodi  simplids 

qua  a  parentiAus  et  majoribus  ha^  adquirere  velit,  hoc  formula  uti 

reditate  relicta  sunt,  Et  aliquando  eum  oportet:  ut  sibi  suisque  hare- 

feodum  ipsis  h^sreditatemsigmficat,  dibus  habere  et  tenere  licet.    Hoc 

Hotommm.  in  Lezic.  Feud.  Ste-  enim   verba,    Suis    Harbdibvs, 

phauus  Pasquerius  exceUenti  vir  in-  faeiunt  rem  hareditariam,  sice  per- 

genio,  et  inter  Parisienses  eausidi^  petuariam.    At  si  utatur  his  verbis. 

cosdicendifaeultateprmstans,libel'  tU  tibi  habere  et  tenere,  perpetuo 

lum  mihi  AngUcanum  Liteltonium  habere  tenereque  liceat:  hisduobus 

dedit,  quo  feudorum  Anglieorum  easibus  ad  vittB  tempus  duntaxat 

jura  exponuntur:  ita  incondite,  ab-  acquiritur.     Turn  aliquanto  post, 

surde,etineoneiMnesery9tum,utfa-  cap.  2.      ¥ee-taile:  feudum  taile 
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In  purefuue-  FoT  if  a  man  would  purchase  lands  or  tenements  (d)  in  fee- 

**heirt^  is  in.  simple,  it  behoveth  him  to  have  these  words  in  his  purchase, 

an  estate  in  *'  To  havc  and  to  hold  to  him  and  to  his  heirs ;  "  for  these 

be  created,  words  "  his  hcirs  "  make  the  estate  of  inheritance. 


Qar  si  home  voille  purchaser  terres  ou  tenement  es  en  fee- 
simple,  il  covient  avoir  ceulx  parolx  en  son  purchace,  A  avoir 
et  tener  a  luy  et  a  ses  heiree:  Qar  ceulx  parolx,  ses  heires, 
fount  testate  denheritaunce. 


diciturf  cum  pradia  donata  sunt 
alieno  virOf  et  ipshu  haredibus  db 
ipto  mueiiuris" 

(d)  Land  (in  a  general  significa- 
tion) is  any  groond,  soil,  or  earth 
whatsoever;  whether  arable,  mea- 
dow, pasture,  moor,  marsh,  ground 
covered  with  water,  or  producing 
wood,  furze,  heath,  or  other  things, 
together  with  the  water,  (while  it 
remains  on  the  ground),  and  the 
wood,  furze,  heath,  and  other 
things  growing  thereon,  or  per- 
manently a£5jced  thereto;  and  the 
castles,  houses,  and  other  buildings, 
standing'  or  being  thereon ;  and  as 
well  all  the  ground,  soil,  earth,  and 
other  things,  between  the  surface 
thereof  and  the  centre  of  the  earth, 
as  the  air  and  light,  &c.,  above  the 
surface  thereof  indefinitely.  B.  C.  ii. 
17,  18;  Co.'Lytt.  4.  a. 

Land  (in  a  restrained  sense)  is 
arable  land.  Co.  Lytt.  4.  a.  In 
deeds,  the  word  land  is  used  in 
the  general  signification  before-men- 
tioned ;  but  in  the  parcels  of  a  fine 
or  recovery,  this  word  was  used  in 
a  restrained  sense,  and  signified 
arable  land. 

Tenement  is  a  large  word  to  pass 


not  only  lands  and  other  heredita- 
ments and  inheritances  which  are 
holden,  but  also  offices,  rents,  com- 
mons, profits  apprender  out  of 
lands,  and  the  like,  wherein  a  man 
may  have  a  frank-tenement  and 
whereof  he  can  be  said  to  be  seised 
ut  de  libero  tenemento.  But  he- 
reditament is  the  largest  word  of 
all  in  that  kind;  for  whatsoever 
may  be  inherited  is  an  heredita- 
ment, be  it  corporeal  or  incorpo- 
real, real,  personal,  or  mixed.  Co. 
Lytt.  6.  a. 

As  to  what  are  termed  corporeal 
and  incorporeal  hereditaments,  some 
mention  is  made  in  the  concluding 
remarks  to  this  chapter.  Heredita- 
ments are  also  generally  classed  as 
1st,  real,  viz.  lands  and  tenements ; 
2nd,  personal,  as  an  office  or  an- 
nuity ;  3rd,  a  dignity,  by  name  of  a 
place. 

The  feodum  legiiimum  or  right- 
ful or  lawful  fee  Of  which  Lyttleton 
speaks,  is  opposed  and  spoken  in 
contradistinction  to  what  are  termed 
tortious  or  wrongftd  estates,  which, 
though  in  cases  before  the  opera- 
tion of  the  stet.  3^4  Gul,  4,  c.  27, 
§  39,  they  might  pass  a  fee  and  in- 
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For  if  any  man  purchase  lands  by  these  words,  "  To  have 
and  to  hold  to  him  for  ever ;  "  or  by  these  words,  "  To  have 
and  to  hold  to  him  and  his  assigns  for  ever :  "  in  these  two 
cases  he  hath  no  estate  but  for  term  of  life,  for  that  there 
lack  these  words  "  his  heirs,"  which  words  only  make  an 
estate  of  inheritance  in  all  feof&nents  and  grants  (e). 

^  And  if  a  man  purchase  land  in  fee^simple,  and  die  with-  coOaterai  de- 
out  issue,  he  which  is  his  next  cousin  collateral  of  the  whole 

Qar  si  ascun  homepurchace  terresper  ceulx  paroix,  A  aver 
et  tener  a  luy  a  toutes  jours:  ou  per  tielx  paroLc,  A  avoir 
et  tenir  a  luy  eta  ses  astignes  a  toutz  jours:  en  ceux 
deux  cases  il  ny  ad  estate  forsque  pur  terme  de  vie,  pur  ceo 
quUfaut  eeiUx  parolx,  ses  heires,  les  queux  parolx  tantsoule. 
ment  fount  testate  denheritaunce  en  toutz  feoffementes  et 
grawntz, 

^Et  si  homepurchace  terres  en  fee-simple  et  devia  sauns  issue, 
chescun  qui  est  son  proschein  cosin  ^llaterall  del  entier  sank. 


heritance,  yet  were  deemed  in  law  estates  do  pass.  Plowd.  25.    Since 

bat  oppressions  and  injuries.     (See  the  Statute  of  Uses,  27  H.  8,  c.  10, 

remarks  of  Ed,  prefixed  to  chapter  by  which   estates    of   inheritance 

of  Discontinuance,  Book  3,  §  592).  vest  in  possession  without  livery, 

(«)  The  Law  has  ordained  certain  the  operation  of  that  statute  being  to 

ceremonies  to  be  used  in  the  change  transmute  all  uses  into  possession, 

and   transmutation  of  things  from  or,  in  other  words,  to  vest  the  pos- 

one  to  another,  (and  especially  in  session  in  the  same  person  to  whom 

the  case  of  freeholds  which  are  of  the  use  is  given,  the  ceremony  of 

greater  price  and  estimation  in  our  livery  is  not  so  frequent  as  for- 

law  than  other  things),  in  order  to  merly;  neither  since  the  statute  29 

know  the  certain  times  when  things  Car.  2,  c.  3,  can  estates  be  created 

pass ;  and,  therefore,  in  every  feoff-  by  livery  and  seisin  only  without 

ment,  the  law  has  appointed  that  writing.    The  ceremony  of  attorn- 

livery  and  seisin  shall  be  had,  and  ment  is  also  taken  away  by  stat.  4 

in  every  grant  of  reversion  or  rents,  Anne,  c.  16:  Id.  in  nota.  See  post  ^ 

Sec,  that  attornment  shall  be  made,  §  551.  Also  concluding  remarks  on 

which  are  certain  points  containing  this  chapter, 
the  time  when  and  to  whom  such 
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—prmimitifef  blood,  how  far  soever  that  he  be  firom  him  in  degree,  may  in- 

Eteepthn  in     heiit  and  have  the  land  as  heir  to  him.     ^  But  if  there  be 

demsSa,  father  and  son,  and  the  father  hath  a  brother  who  is  uncle  to 

the  son,  and  the  son  purchase  land  in  fee-simple,  and  die 

without  issue,  living  his  father,  the  uncle  shall  have  the  land 

as  heir  to  the  son,  and  not  the  father,  yet  the  father  is  nearer 

of  blood  (unto  the  son);  because  it  is  a  maxim  in  law,  that  in- 

YetbydreuUif  heritancc  may  descend,  but  not  ascend  *  (/).     Yet  if  the 

de  quel  pluis  longe  degree  que  il  eoit  de  luy,  poet  enheriter 
et  avoir  mesme  la  terre  come  heire  a  luy.  3  j|f  ^^  «"  ^f  p^re 
etfitzy  et  le  pere  adunfrere  qui  est  uncle  a  lefitz,  et  lefitz 
purchace  terre  en  fee-simpley  et  tnaurust  sauns  issue  vivaunt 
son  pere,  luncle  avera  la  terre  come  heire  al  fitz  et  nemy  le 
perCy  unqore  le  pere  est  pluis  proschein  de  sank;  pur  ceo  que 
est  un  maxima  en  ley,  que  enheritaunce  poet  descendre,  mes 
nemy   ascendre*,     Unqore   si    le  fitz  en   tiel    cas  morust 


*  Pyns.  1516, IZtfim.,  Berth,,  MiddLy  PoweL,  Sm.,  and  Tottyl,  1554, 
read  this  passage  thus,  que  enheritinmce  putt  ltnsalment  detcendre, 
mes  nemy  linealiient  ascendre,  and  the  copies  of  the  Translations  by 
Baslellf  render  it  accordingly.  All  the  other  copies  omit  the  second 
Hnealment. 

(/)  This  maxim  of  descent  is  might  have  been  deemed  allodial,  for 
contrary  to  the  Salic  law,  by  which  the  essence  of  feudality  was  military 
the  father  or  mother  succeeded  if  service.  In  this  light  Hotoman 
the  son  died  issueless.  To  the  es-  considers  our  fee-'simple,  («een.(c), 
tablishment  of  fiefs  was  owing  this  p,  3,  ante) ;  for,  as  it  is  dischaiged 
preference  of  ascendants  to  descend-  from  service,  and  is  by  right  here- 
ants.  The  course  of  descent  and  ditary,  he  terms  it  **  allodia."  See 
succession  imposed  on  the  chief  Houardf  i.  15.  This  portion  of  the 
lords,  and  the  course  of  descent  first  xaviav  of  descent,  though  it 
which  attached  on  their  sub-infeud-  prohibited  the  father  or  mother  (as 
ations,  seems  to  have  been  different ;  such)  from  inheriting  immediately 
indeed,  the  land  of  the  chief  lords,  from  the  son,  who  died  issueless,  yet 
as  it  in  many  respects  was  subject  permitted  either  of  them  to  sue- 
to  no  other  service  than  that  of  ceed  as  cousin  to  the  son;  and 
homage,  in  fact  a/rancum/eodumf  Lyttleton  himself  tells  us,  that,  by 
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son  in  such  case  die  withont  issue,  and  his  uncle  enter  into  theuneai 


the  hind  as  heir  to  the  son,  as  hy  the  law  he  ought,  and  h^  "^ 
after  the  uncle  dieth  without  issue,  tiving  the  father,  the 
father  shall  have  the  land  as  heir  to  the  uncle,  and  not  as 
heir  to  his  son,  for  that  he  oometh  to  the  land  hy  collateral 
descent,  and  not  by  lineal  ascension. 

^  And  in  such  case,  where  the  son  purchases  land  in  fee-  PuicfaMe. 
simple,  and  dies  without  issue,  they  of  his  blood  on  his  father's  aw  otau  ah 
side,  shall  inherit  as  heirs  to  him,  before  any  of  the  blood  on  MnntJvUi 
his  mother's  side.    But  if  he  hath  no  heir  on  his  fkther's  tksheinm 

the  ntothtr^t 

side,  then  the  land  shall  descend  to  the  heirs  on  his  mother's  ^tdetnau 

meeeedtUI 

side  *  (a),  ff**^'  on  the 

sauns  isgue,  et  son  uncle  entra  en  la  terre  come  heire  a  le 
fitZy  sicome  U  devoit  per  la  ley,  et  apres  luncle  devia  Bouns 
issue  vivaunt  le  pere,  donques  le  pere  avera  la  terre  come 
heire  <d  uncle,  et  nemye  come  heire  a  son  fitz,  pur  ceo  que 
il  veigne  al  terre  per  collaterall  discent  et  nemy  per  UneaU 
ascencion. 

^  Et  en  tiel  cas  lou  le  fitz  purchace  terre  en  fee^mple, 
et  devie  sauns  issue,  ceux  de  son  sank  de  parte  son  pere,  enhc' 
riterount  come  heires  a  luy,  devaunt  aseun  de  sank  de  parte 
sa  mere :  mes  sil  ny  ad  ascun  heire  de  parte  son  pere,  donques 
la  terre  descender  a  a  les  heires  de  part  sa  mere  *. 


*  In  the  editions  by  Redm,,  Berth.,  MiddL,  Powel,  8m, ,  the  English 
and  French  edition,  1671,  and  all  the  copicBof  RaateWi  TransL  to  1656, 


dicmty,  the  father,  on  decease  of  on  the  part  of  the  mother  entered, 

his  brother,  tlie  UQcle  of  the  de>  and  the  lord  entered  claiming  it  by 

ceased  son,  might  have  inherited,  escheat,  and  the  heir  on  the  part  of 

Tfads  part  of  the  rale  of  descent  is  the  mother  brought  an  assise,  and 

now  altered,  as  will  be  seen  in  the  npon  the  general  issue  pleaded,  all 

editor's  oonchiding  remarks  on  this  this  matter  was  found  by  verdict ; 

chapter.  and  it  was  then  adjudged  that  the 

(ff)  A  purchaser    of  land   died  plaintiff   should   recover,    because 

without  issue,  leaving  no  heir  on  when  the  inheritance  never  came  in 

the  part  of  the  father,  and  the  heir  descent,  nor  in  the  degrees,  but  the 
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But  if  a  man  take  a  wife  inherited  of  land  in  fee-simple, 
who  have  issue  a  son,  and  die,  and  the  son  enter  into  the  te- 

Mes  si  home  prent  feme  enherite  en/ee-simpley  queux  ount 
issue  fitz,  et  demeronty  et  lefitz  entra  en  les  tenementes,  come 


there  appears  a  particular  reference  to,  as  well  as  an  abridgment  of,  the 
Year-book|  Mich,  12  E,  4.  In  these  editions  also,  as  this  portion  of 
the  text  is  burdened  with  an  interpolation,  in  order  to  avoid  a  manifest  re- 
dundancy, a  part  of  the  purer  text,  placed  between  brackets,  {see  J7. 1 0),  is 
thrown  aside.  The  spurious  text  according  to  those  copies  reads  as  below^. 
In  Tottylj  1557  (both  editions),  the  reference  as  well  as  the  abridgment  is 
omitted,  and  an  asterisk  is  placed  to  denote  the  vacancy  of  the  excluded 
interpolation ;  but  the  editions  of  Tottyl  from  1567  to  1591  place  the 
reference  between  two  flowers,  and  in  the  editions  by  other  printers  from 
1591  to  1639,  a  similar  index  is  adopted.  In  Redm.  where  this  false 
arrangement  of  the  text  first  appears,  the  reference  to  the  folio,  14,  which 
is  that  of  the  eaxMesX  printed  Year-book,  is  marginal ;  but  the  reference 
in  the  body  of  the  text  is  to  the  term  and  year  generally,  which  seems  to 
indicate  that  Redm,  edition  was  taken  from  a  manuscript.  In  many  of 
the  copies  of  RastelPs  Transl.  the  reference  is  to  fol,  34  and  fol,  35  of 
that  Year-book,  which  evidently  refers  to  a  MS.  Year-book ;  from  all 
which  it  may  be  concluded,  that  this  interpolation,  spurious  text,  or 
misarrangement,  is  very  ancient. 


*  "  And  this  was  the  opinion  of  all  the  justices.  M.  12  E.  4.  But  it 
was  there  held,  if  land  descend  to  a  man  on  the  part  of  his  father,  who 
dies  without  issue,  that  his  next  heir  on  the  part  of  his  father  shall 
inherit  to  him,  that  is,  to  wit,  the  next  who  is  of  the  blood  of  the  father 
on  the  grandfoitiber's  side :  and  for  default  of  such  hdr,  those  who  are  of 
the  blood  of  the  father  on  the  part  of  the  mother  of  the  father,  viz.  the 
grandmother,  shaU  inherit.    And  if  there  is  no  such  heir  on  the  part  of 


purchaser  was  the  first  that  had  it.        In  descent  to  the  next  heirs  on 

there,  although  this  is  a  fiailure  of  the  mother's  side,  the  heirs  of  the 

one  branch  of  heirs,  viz.  of  those  on  blood  of  the  male  line,  frt>m  whom 

the  part  of  the  fether,  it  is  reason-  the  mother  is  descended,  ascending, 

able  that  the  heirs  on  the  part  of  are  to  be  preferred  before  the  blood 

the  mother  should  have  it,  rather  of  the  female  line,  &c.,  ascending, 

than  that  it  should  escheat  to  the  Co.  Lytt.  12.  b.,  in  the  case  of 

lord.   49  E,  3,  in  assise,  Fairfield  there  put.  Plowd,  445. 
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Bements,  as  son  and  heir  to  his  mother,  and  after  dies 
without  issue,  the  heirs  on  the  mother's  side  ought  to  in- 
herit, and  never  *  the  heirs  on  the  father's  side.     And  if  he  Bteheat. 

fitz  et  heire  a  sa  merty  et  puis  devie  sauns  istue,  les  Aeires  de 
parte  sa  mere  doient  enheriter  les  tenementes  etjammes  *  les 
heires  de  parte  lepere,     Et  sil  ny  ad  ascun  heire  depart  la 


the  fitther,  then  the  lord  shall  have  the  land  by  escheat, — and  so  it  is  if  a 

man  take  a  wife  inherited/'  &c.  {omitting  that  part  of  the  text  which  is 

between  the  brackets,  (seep.  10),  and  concluding  with,  et  sic  vide  divert 

sitatem,  ^c.)    The  case  referred  to  is  thus : — viz.  '  Note  well,  that  it  was    ymr-Baok, 

holden  by  all  the  justices  of  the  Common  Bench,  that,  where  a  man  pur-    ^'^  ^^  ^'^ 

chases  land  and  dies  without  issue,  and  without  heir  on  the  father's  side, 

his  next  heir  on  the  mother's  side  shall  have  the  land,  &c.    And  if  a 

man  purchase  land  and  have  issue  and  die,  and  the  issue  enter  and  die 

without  issue,  and  without  heir  on  his  fiither's  side  on  the  part  of  his 

grand&ther,  seiL  the  father  of  his  father,  that,  in  this  case,  the  heir  on  the 

side  of  his  Other's  mother,  sdl.  on  the  side  of  his  grandmother,  ought 

to  inherit ;  for  he  who  ought  to  inherit  to  the  fiither,  ought  to  inherit  to 

the  son,  {eesty  qui  doit  enheriter  al  pere,  doit  enheriter  alfitz),    Catesby, 

J.,  put  the  case,  that  when  the  issue  was  once  inherited,  this  descent 

was  in  the  blood  of  the  father,  through  which  recourse  shall  not  be  had 

to  the  blood  of  the  mother  of  his  father,  &c.,  no  more  than  where  a  man 

purchases  land,  &c.,  and  dies  without  issue;  here  if  the  land  descends 

to  the  heir  on  the  father's  side  for  the  worthiness  of  blood,  and  he  is 

seised,   and  afterwards  dies  without  issue  and  without  heir,  yet  the 

blood  on  the  mother's  side  ought  not  to  inherit,  for  that  is  a  different 

blood.   To  which  it  was  answered,  that  the  cases  are  not  alike,  for  where 

there  b  a  descent  to  the  collateral  blood,  recourse  shall  not  be  had  to  a 

different  blood,  &c.     But  it  was  holden  that  if  a  man  (A.)  purchase  land 

and  has  issue  (a  son,  B.),  who  has  the  land  by  descent,  and  afterwards 

the  issue  (B.)  die  issueless,  and  without  heir  on  the  father's  side,  that 

Uie  heir  on  the  side  of  the  mother  of  the  son  (C.)  ought  not  to  inherit : 

for  he  (the  heir  on  (C.)  the  mother's  side)  is  not  of  the  blood  of  him  in 

whom  the  original  possession  commenced;  seil.  he  is  not  of  the  blood  of 

the  father  (A.),  &c.,  but  the  heir  of  the  son  on  the  side  of  the  grand. 

mother  (D.),  seil.  on  the  side  of  the  mother  of  his  father  (A.))  ought  to 

inherit,  &c.     Quod  nota.*     Year 'Book,  If.  12  £.  4. 

*  Jammes,  nerer,  Lettou  if  M,\  in  Machl,^  Roh,,  and  Pyws.  1516, 
nemyCf  not ;  which  last  is  the  translation  given  by  Rastell  as  well  as  by 
Sir  Ed,  Coke,  and  is  conformable  to  the  ordinary  copies. 
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DeteaU. 


PatenuUHne 


Etduat, 


Deteentlo- 
tween  bfo- 
then. 


hatb  no  heir  on  the  mother^s  side,  then  the  lord,  of  whom 
the  land  is  holden,  shall  have  the  land  by  escheat. 

[In  the  same  manner  it  is,  if  tenements  descend  to  the  son 
on  his  father's  side,  and  he  entereth  and  afterwards  dies 
without  issue,  this  land  shall  descend  to  the  heirs  on  the 
father's  side,  and  not  to  the  heirs  on  the  mother's  side.  And 
if  there  be  no  heir  on  the  father's  side,  then  the  lord,  of  whom 
the  land  is  holden,  shall  have  the  land  by  escheat].  And  w 
ye  may  see  the  diversity,  where  the  son  purchaseth  lands  or 
tenements  in  fee-simple,  and  where  he  cometh  in  to  such  lands 
or  tenements  by  descent  on  his  mother's  side,  or  on  his 
father's  side. 

fi  Also  if  there  be  three  brethren,  and  the  middle  brother 
purchase  lands  in  fee-simple,  and  die  without  issue,  the  elder 
brother  shall  have  the  land  by  descent,  and  not  the  younger. 

And  also  if  there  be  three  brethren,  and  the  younger  pur- 
chase lands  in  fee-simple,  and  die  without  issue,  the  elder 
brother  shall  have  the  land  by  descent,  and  not  the  middle, 
for  that  the  elder  is  more  worthy  of  blood.     ^  And  it  is  to  be 


mere,  donques  le  seigmmr,  de  qui  la  terre  est  tenus,  avera  les 
tenementes  per  eschete. 

\En  mesme  le  maner  est,  si  tenementes  descendant  a  le 
fitz  de  parte  son  pere,  et  il  entra  et  puis  mourust  sans  issue, 
eel  terre  descendera  a  les  heires  de  parte  le  pere,  et  nemy  a 
les  heires  de  parte  la  mere.  Et  sil  ny  ad  ascun  heire  de 
part  le  pere,  donques  le  seignour,  de  qui  la  terre  est  tenus, 
avera  la  terre  per  eschete^,  Et  sic  vide  diversitatem,  lou  le 
fitz  purchace  terres  ou  tenementes  en  fee-simple,  et  lou  il 
vient  einz  a  tielx  terres  ou  tenementes  per  discent  de  part  sa 
mere,  ou  de  part  son  pere, 

s  Item,  si  soient  troisfreres,  et  le  mulnes  frere  purchace 
terres  en  fee-simple  et  devie  sauns  issue,  leigne  frere  avera 
la  terre  per  discent  et  nemy  le  puisne, 

Et  auxi  si  soient  troisfreres  et  le  puisne  purchace  terres  en 
fee-simple  et  devie  satis  issue,  leigne  frere  avera  la  terre  per 
discent  et  nemy  le  mulnes,  pur  ceo  que  leigne  est  pluis  digne 
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ondeTstood,  that  none  shall  have  land  of  fee-simple  hj  descent  Kxehuhnt^f 
as  heir  unto  any  man,  unless  he  be  the  heir  of  the  whole 
blood. 

For  if  a  man  hath  issue  two  sons  bj  divers  venters,  and  the 
elder  purchase  lands  in  fee-simple,  and  die  without  issue,  the 
younger  brother  shall  not  have  the  land,  but  the  uncle  of  the 
elder  brother,  or  some  other  his  next  cousin  shall  have  it, 
because  the  younger  brother  is  but  of  half  blood  to  the  elder 
brother  (A). 

7  And  if  a  man  hath  issue  a  son  and  a  daughter  by  one 
venter,  and  a  son  by  another  venter,  and  the  son  by  the  first 
venter  purchase  lands  in  fee,  and  die  without  issue,  the  sister 

de  sank,  ^  Et  est  assatmr  que  tad  avera  terre  defee^n^le 
per  discent  come  heire  a  aseun  homey  si  non  quU  soil  leire 
de  lentier  sank. 

Qar  si  home  ad  issue  deux  fitz  per  divers  ventres,  et  leigne 
purchace  terres  en  feesimiple  quilmourust  sauns  issue,  le  puisne 
frere  nacera  la  terre,  mes  luncle  leigne  frere  ou  outer  son 
prosehein  cosin  ceo  avera,  pur  ceo  que  le  puisne  frere  est  de 
demy  sank  al  eigne  Jrere. 

7  Et  si  home  ad  issue  fitz  et  fille  per  un  ventre,  et  fitz 
per  autre  ventre,  etle  fitz  per  le  premier  ventre  purchace  terres 
en  fee,  et  morust  sauns  issue,  la  soer  avera  la  terre  per  discent. 


(h)  The  common   law  required  of  the  half-blood  to  inherit,    but 

that  a  claimant  by  descent  to  the  postpones  their  succession  till  after 

inheritance,  should  be  of  the  whole  the  whole  blood  in  the  game  degree 

blood  to  the  last  owner  (§  6),  and  is  exhausted,  ''so  that  (in  the  words 

in  illustration  of  this  rule,  Lyttle-  of  the   itat.)  the   brother  of  the 

ton  puts  the  case  (§  7)  ;  the  term  half-blood  on  the  part  of  the  father 

"whole  blood  **  means,  the  blood  of  shall  inherit  next  after  the  sisters 

the  father  and  mother  of  the  person  of  the  whole  blood  on  the  part  of 

to  whom  he  claims  as  heir,  but  this  the  father  and  their  issue,  and  the 

ezdusion  of  the  half-blood  is  now  brother  of  the  half-blood  on  the 

qualified  by  the  stat.  3  ^T  4  Oul,  4,  part  of  the  mother  shall  inherit 

e.  106,  «.  9,  whi<^  allows  the  heirs  next  after  the  mother." 
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shall  have  the  land  by  descent  as  heir  (to  her  brother),  and 
not  the  younger  brother,  for  that  the  sister  is  of  the  whole 
blood  to  her  elder  brother. 

3  And  also  where  a  man  is  seised  of  lands  in  fee-simple  and 
hath  issue  a  son  and  daughter  by  one  venter,  and  a  son  by 
another  venter,  and  die,  and  the  elder  son  entreth,  and  die 
without  issue,  the  daughter  shall  have  the  tenements,  and  not 
the  younger  son ;  and  yet  is  the  younger  son  heir  to  the  father, 
but  not  to  his  brother :  but  if  the  elder  son  enter  not  into 
the  land  after  the  death  of  his  father,  but  die  before  any 
entry  made  by  him,  then  the  yomiger  brother  may  enter  and 
shall  have  the  land  as  heir  to  his  father :  but  where  the  elder 
son  in  the  case  aforesaid  entreth  after  the  death  of  his  father, 
and  thereof  hath  possession,  there  the  sister  shall  have  the 
Pocseuiofia-  ^^  (*)•  ^^'  ^^^  posscssiou  of  the  brother  (jpoweBsio  fratris) 
in  fee-simple,  maketh  the  sister  to  be  heir. 

come  heire,  et  nemye  le puisne  frerCy  pur  ceo  que  la  soer  est  de 
le  entier  sank  a  son  eigne /rere. 

^  Et  auxi  lou  home  est  seisi  de  terres' en  fee-simple  et  ad  issue 
fitz  etfille  per  un  ventre,  etfitz  per  autre  ventre,  et  morust  et 
leignefitz  entra  et  morust  sauns  issue,  labile  avera  les  tene- 
mantes,  et  nemy  le  puisne  fitz,  unquore  le  puisne  fitz  est  heir  e  a 
le pere,  mes  nemy  a  son  f rere:  mes  si  leignefitz  nentra  en  la 
terre  apres  la  mjort  son  pere,  mes  morust  devaunt  ascun 
entre  fait  per  luy,  donques  le  puisne  frere  poet  entrer,  et 
aver  la  terre  come  heire  a  son  pere,  Mes  lou  leigne  fitz  en 
le  cos  avauntdit  entra  apres  la  mart  son  pere,  et  ad  ent  pos- 
session, donques  la  soer  avera  la  terre.  Quia  possessio  fratris 
de  feodo  simplici  facit  sororem  esse  heredem. 


tris. 


(i)  This  doctrine,  which  is  termed  that  the  person  last  entitled  should 

*'po9»esHo  frairU,*'  has  no  place  ohtain  the  actual  possession,  i.  e.  be 

with  regard  to  descents  since  31st  seised  of  the  estate,  and  by  s.  2  of 

Dec.  1833 ;  for,  hy  ntat,  3^4  GuL  the  same  statute,  it  is  enacted,  that, 

4,  c.  106,  «.  1,  it  is  not  necessary  in    every  case,    descent    shall    be 
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Bat  if  there  be  two  brothers  by  divers  venters,  and  the 
elder  is  seised  of  land  in  fee,  and  die  without  issue,  [and 
his  uncle  enter  as  next  heir  to  him,  who  also  dies  without 
issue  *],  now  the  younger  brother  may  have  the  land  as  heir  to 
the  uncle,  for  that  he  is  of  the  whole  blood  to  him,  albeit  he 
be  but  of  the  half-blood  to  his  elder  brother. 

9  And  it  is  to  be  understood,  that  this  word  "  inheritance  " 
is  not  only  intended  where  a  man  hath  lands  or  tenements  by 
descent  of  inheritance  f ;    but  also  every  fee-simple^,  that 

Mea  si  sont  deux  /reres  per  divers  ventres,  et  leigne  est 
seisi  de  terre  en/ee,  et  morust  sauns  issue,  [et  son  uncle  entra 
come  heire  a  luy,  quelauxi  morust  sauns  issue*'],  ore  le puisne 
frere  poet  aver  la  terre  come  heire  al  uncle,  pur  ceo  quil  est 
de  lentier  sank  a  luy,  content  quilsoit  del  demy  sank  a  son  eigne 
frere, 

9  Et  est  assavoir,  que  cest  parole  enheritaunce  nest  pas 
iantsonlement  entendus  lou  home  ad  terres  ou  tenementes  per 
discent  denheritaunce  f,  mes  auxi  cheseun /ee-simpleX  q^e  home 


*  The  words  within  brackets  are  omitted  in  Machl.  and  Roh. 
t  DUeeni  del  heritage — Machl,,  Roh,,  and  Pyns,  1516. 
X  Fee-nmple  ou  iaile — Redm.  and  later  copies. 


traced  from  the  first  porchaser  who  their  common  father,  the  purchaser ; 

shall  be  considered  to  have  been  the  for  the  brother  of  the  half-blood  is 

person  last  entitledi   unless  it  be  the  heir  to  the  father,  from  whom, 

proved  that  he  inherited  the  same ;  according  to  the  statute,  the  descent 

in  which  case,    the  person   from  must  be  traced.    The  case  in  which 

whom  he  inherited  the  estate  shall  the  sister  can  now  inherit,  is  where 

be  considered  to  have  been  the  pur-  it  cannot  be  proved  that  her  bro- 

chaser,  unless  it  be  proved  that  he  ther  took  by  descent ;  for  if  it  can 

inherited  the  same,  and  so  on  in  in-  be  proved  that  he  so  took,  (t.   e, 

finitum.    The  consequence  of  this  was  not  a  purchaser),  her  brother 

rule  is,  that  the  brother  of  the  half-  of  the  half-blood  shall  have  the 

blood,  and  not  the  sister  of  the  preference  as  heir  to  the  common 

whole  blood,  shall  succeed  to  the  father.  ^^Watk.Desc.  by  J.  Wil- 

inheritance  which  defended  from  liama,  50  [1]. 
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a  man  hath  hy  his  purchase,  may  he  styled  inheritance,  he- 
cause  his  heirs  may  inherit  him.  For  in  a  writ  of  right 
which  a  man  hringeth  of  land  that  was  of  his  own  purchase, 
the  writ  shall  say,  Qitam  clamat  esse  jus  et  hereditatem  suam. 
And  so  shall  it  be  said  in  divers  other  writs  which  a  man  or 
woman  hringeth  of  their  own  purchase,  as  appears  hy  the 
Register  (k), 
DiHinetkmy  ^^  And  of  such  things  as  a  man  may  have  a  manual 
incorporeal  he-  occupatiou,  posscssiou,  or  rcccipt,  as  of  lands,  tenements, 
rents,  and  such  like,  there  a  man  shall  say  in  count 
countant,  and  in  plea  shall  plead  *,  that  such  a  one  was  seised 
in  his  demesne  as  of  fee.  But  of  such  things  that  lie  not  in 
such  manual  occupation,  &c.,  as  of  an  advowson  of  a  church; 

ad  per  son  purchacepoet  estre  dit  enheritaunce,  pur  ceo  que  ses 
heires  luy  purront  enheriter.  Qar  en  brief e  de  droit  que  home 
porter  a  de  terre  quejuist  de  son  purchace  demesne^  le  brief e 
dirra,  Quam  clamat  esse  jus,  et  hereditatem  suam.  JSt  issint 
sera  dit  en  divers  outers  briefes,  queux  home  ou  feme  portera 
de  son  purchace,  demesne  come  il  appiert  per  le  registre* 
10  Et  de  tielx  choses  que  home  poet  aver  un  manuell  occupa- ' 
don,  possession  ou  resceit,  sicome  des  terres,  tenementes,  rentes, 
et  hujusmodi;  la  home  dirra  en  count  countaunt,  et  en  plee 
pledera  *  qun  tielfiist  seisi  en  son  demesne  come  defee.  Mes 
de  tielx  choses  que  ne  gisount  en  tiel  manuell  occupacion,  ^c, 
sicome  de  advowson  desglise,  et  hujusmodi ;  la  il  dirra  que  il 


*  The  reading  as  given  in  the  text  appears  to  be  at  variance  with 
Berth,  f  Potoelf  Sm.  and  Tottylf  1554,  in  vrhich  the  reading  ia  en  count 
countant,  et  per  voye  de  barre  ou  outer  etysleder,  which  is  rendered 
by  RasteWs  Trans.  "  shall  say  in  his  pleading  and  in  way  of  bar."  The 
common  copies  by  Tottyl,  and  others  of  later  date,  give  the  reading,  en 
count  countant  et  en  plee  pledaniy  which  the  common  translation  fol- 
lows.   

(Jk)  This  ancient,  and,  as  Coke    section  some  account  of  this  book 
terms  it,  excellent,  book  is  men-    will  be  given, 
tioned  at  §  101,  234;  in  the  latter 
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and  such  like,  there  he  shall  say^  that  he  was  seised  as  of  fee, 
and  not  in  his  demesne  as  of  fee.  And  in  Latin  it  is  in  the 
one  case.  Quod  talis  seititus  fait,  ^.,  in  daminieo  tuo  ut  de 
feodoy  That  tuck  a  one  v>aa  seised  in  his  demesne  as  o//ee, 
and  in  the  other  case.  Quod  talis  seisitus  fuit,  ^c,  ut  de 
/eodo.  That  such  a  one  was  seised,  ^e.,  as  of  fee.     ^^  And  vm-^Amiie, 

11     ixn  1  1  Mghett  degrte 

note  well.  That  a  man  cannot  have  a  more  large  or  greater  4rMW«. 
estate  or  inheritance*  than  fee-simple  (/). 

13  Also  purchase  is  called  the  possession  of  lands  or  tene-  pwrhtm<k- 

fuist  seisi  come  defee,  et  nemy  en  son  demesne  come  defecy  et 
en  "Latin  il  est  en  lun  eas,  quod  taHs  seisitus  fuit,  &c.  in  do- 
minico  suo  ut  feodo,  et  en  lautre  cas,  quod  talis  seisitus 
fuit»  &c.,  ut  de  feodo.  ^^  Et  nota  que  home  ne  poet  aver 
pluis  ample  ou  pluis  greindre  estate  ou  enheritaunce*,  que  fee- 
simple, 

13  Item,  purchace  est  appelle  la  possession  de  terres  ou 


*  Some  copies  since  1545  have  oomipted  ou  enheritaunce  into  en  en- 
heriiaunce  and  denAeritaunee,  and  indeed  the  translation  by  Sir  Ed. 
Coke  renders  it  **  of  inheritance/'  although  the  editions  of  BastelVe 
translation  give  the  tme  sense. 


(J)  Consequently  it  is  permanent  heritance.    The  term  <*  freehold/' 

and  endurable,  though  it  may  shift  however  confounded    in    common 

as  to  the  person  in  whom  it  may  parlance  with/«e-itmp/«,  means  an 

vesti  or  it  may  be  in  abeyance,  estate  in  possession,  of  land  not  in- 

(§  646,  647).    Lyttleton  has  already  heritable ;  and  in  this  sense  Lyttle- 

informed  the  reader  how  it  may  ton  uses  the  word  frank-tenement, 

be  acquired,  or  rather  of  the  two  (§  302),  and  the  Olde  Tenuree^  tit. 

most  ordinary  modes  of  acquisition ,  Frank'Tenuret  §  8,  make  the  same 

viz.  descent  and  purchase,  and  bow  distinction.    The  law  renders  the 

it  is  descendible.    The  **  fee-sim-  fee-simple  subject    to    dower  and 

pie  "  is  the  term  used  to  signify  the  curtesy,  it  is  liable  by  statute  to 

absolute  property  of  the  land,  and  is  the  owner's  debts,  and  is  forfeitable 

opposed  to  base  and  determinable  on  an  attainder  for  treason  or  mur- 

or  qualified  fees  or  estates  of  in-  der. 
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ments  that  a  man  hath  hy  his  deed  or  agreement,  unto 
which  he  cometh  not  by  title  of  descent  from  any  of  his  an- 
cestors, of  of  his  cousins,  but  [cometh  in]  by  his  own  deed  *. 

tenementes  que  homme  ad  per  son  fait,  ou  per  son  offrement,  a 
quel  possession  il  ne  avient  per  title  de  discent  de  nul  de  ses 
auneestres,  ou  de  ses  cosins,  mes  [vient  eins"]  per  son  fait  de- 
mesne *. 


CONCLUDING    REMARKS. 


By  the  terms  of  feudal  law,  investiture  or  personal  delivery 
of  possession  was  always  an  indispensable  requisite;  indeed, 
the  principles  of  feudal  law  strictly  forbade  the  transfer  of  a 
feud^  unless  accompanied  with  the  open  and  pubUc  delivery 
of  the  possession  of  the  land  upon  the  land  itself.  In  ruder 
ages,  the  conveyance  of  land  was  perfected  by  this  ceremony 
alone,  which  then  and  until  the  Statute  of  Frauds,  (29  Car.  2, 
c.  3),  was  all  that  the  law  required;  but  the  caution  of  later 
times  superadded  a  charter  or  deed  perpetuating  the  no- 
toriety of  the  transfer,  which  was  termed  a  "  feoffment," 
which,  although  evidencing  the  terms  of  the  conveyance,  yet 
was  not  sufficient  to  pass  the  inheritance,  unless  accompanied 
by  this  delivery  of  possession,  which  b  termed  "  liveiy  of 


seisin." 


This  livery  of  seisin  followed  the  principles  on  which  feudal 
investiture  had  place;  in  former  times  it  notified  to  the  lord 
the  person  on  whom  he  was  to  call  for  performance  of  the  mili- 
tary services  due  in  respect  of  his  tenure  or  holding,  and,  in 


*  This  passage  in  Machl.  and  Roh.  is,  etna  per  ton  fait  demeane,  in  by 
his  own  act ;  not,  met  per  son  fait  demesne ,  the  reading  given  by 
Lettou  Sf  M.t  and  followed  by  all  the  subsequent  copies  except  the  first- 
mentioned  editions.  It  is  most  probable  that  this  section  originally 
concluded  thus  :  mes  vient  einsper  son  fait  demesne^  but  comes  in  by  his 
own  act;  in  accordance  with  the  concluding  passage  of  §  4. 
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the  more  modern  "  seisiii**'  the  person  was 
against  whom  strangers  or  dahnants  were  to  bring  their  real 
actions  for  the  recovery  of  the  land.  In  either  case,  the 
/ef  or  fee  is  said  to  be  JkU^  and  in  legal  language*  the 
tenant  or  holder  is  said  to  be  m  of  the  land  holden,  the  tene- 
imeni  whereof  such  tenant  is  $eised.  As  a  feoffinent  can,  ac- 
cording to  these  principles^  only  be  made  of  corporeal  here- 
ditamentSy  or  of  those  things  of  which  the  actual  possession 
can  be  deliyered  to  the  feoffee,  and  which,  according  to  the 
precise  language  of  Lyttleton,  are  such  things  whereof  a  man 
may  have  a  *'  manual  occupation,  possession,  or  receipt,  as 
of  lands,  tenements,  rents,  and  such  like''  ($  10),  these  here- 
ditaments are  said  to  "  lie  in  lirery,"  in  contradistinction  to 
incorporeal  hereditaments,  which  are  said  to  **  lie  in  grant," 
and  which  will  be  noticed  presently. 

The  conyeyance  by  feoffment,  which  was,  from  its  neces- 
sary accompaniment  (m),  liveiy,  notorious  and  open,  appears 
not  to  have  been  suitable  to  the  habits  or  inclinations  of 
more  modem  times ;  and,  in  fact,  the  l^al  obstacles  which 
for  a  long  period  presented  themselves  to  private  modes  of 
conveyance,  have  been  completely  overcome  through  the 
medium  of  uses  and  trusts;  and,  consequently,  the  assurance 
of  feoffment  is  in  comparative  disuse  (n).  The  feoffinent  is 
one  of  that  class  of  conveyances  called  Common  Law  As- 
surances, in  opposition  to  those  deeds  which  derive  their 
effect  from  the  Statute  of  Uses. 

Incorporeal  hereditaments  consist  of  rights,  or  profits 
arising  from  or  annexed  to  land,  and  principally  may  be  said 
to  consist  of  advowsons,  tithes,  commons,  ways,  offices,  dig- 
nities, franchises,  and  rents,  to  which  Sir  William  Blackstone 


(«)  A  fboffinent  without  liTery  ia  given  to  the  feoffor,  or  where  the 

pasaed  nothing  but  an  eatate  at  property  of  a  corporation  or  cha- 

win,  §  283.  rity  ia  Teated  in  a  certain  number 

(»)  Thia  form  of  conveyance  ia  of  peraona,  of  whom  few  aorvive ; 


moatly  uaed  for  gifta,  or  in  caaea     the  anrvivora  by  thia  conyeyanoe 
where  no  pecuniary  oonaiileration     enfeoff  aome  new  tmsteea. 


« 
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has  added  two  others,  corodies  and  annuities  (o).  These 
could  only  he  oouFeyed  by  deed  or  grant,  and  their  posses- 
sion eridfinoed  by  such  assurances,  or  what  is  in  some  eases 
deemed  equipollent,  prescription  or  long  usage,  which  in 
themselves  afibrd  the  reasonable  presumption  of  a  deed  or 
grant  (j9)^  There  are  also  other  incorporeal  hereditaments, 
yis.  reversions  and  remainders,  of  which  livery  of  seisin  caQ- 
Qot  always  be  bad,  and*  consequently,  are  the  subject-matter 
of  a  grant;  to  these  grants,  however,  something  equivalent  to 
livery  was  required,  viz.  attornment  by  the  tenant  of  the  jpar* 
ticular  or  previous  estate  which,  as  it  involved  matter  of  no- 
toriety^  was  considered  tantamount  to  a  feofiment  with  livery 
of  seisin.  In  cases,  however,  where  the  particular  estate 
and  a  remainder  were  created  iff  ihe  ^ame/eqffmentf  there,  no 
grant  or  attornment  was  requisite,  because  the  livery  of  seisin 
openly  notified  the  terms  of  the  conveyance ;  and  the  two 
estates,  viz.  the  parHeular  estate  in  possession  and  the  future 
estate  in  remainder,  are  in  contemplation  of  law  but  one 
subsisting  estate  of  inheritance  ($  60  and  471).  Incorporeal 
hereditaments  are  therefore  said  to  ''  lie  in  grant,"  and  the 
meaning  of  these  words  may  be  thus  explained. 

A  grant,  also,  is  the  ordinary  conveyance  of  moveable  things 
or  personal  property,  as  goods,  cattle,  furniture,  or  the  like ; 
and  the  law  requires,  that  the  grant  should  be  made  upon  or 
for  valuable  consideratton,  and  that  possession  should  accom- 
pany the  things  granted,  in  order  to  render  it  valid  against 
creditors  of  the  grantor,  in  respect  of  claims  subsisting  at  the 
time  of  the  grant. 

When  a  tenant  or  owner  of  the  fee^^imple  dies  in  posses- 
sion actually  seised  of  land,  he  is,  as  regards  the  person  who 
claimed  as  his  heir,  to  be  deemed  either  a  purchaser  of  the 
land  descended,  or  as  having  himself  succeeded  by  descent; 


(o)  B.  C,  ii.  2Q,  21.  poiesl,  is  a  ooaieqiienct  of  fimdal 

(j>)  The  distinction  tbiu  made     dootiine,    Hfmard,  i.  29.  See  also 
between  things  corporeal  and  incor*     §  10. 
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the  maxim  of  law,  9emnafac%t  stipiiemt  equally  applying  to 
either  origin  or  commencement  of  the  last  owner  or  tenant's 
possession;  for,  in  the  case  of  a  purchase,  the  estate  acquires 
a  new  inheritable  quality,  and  is  descendible  to  the  owner's 
blood  in  general,  consequently  the  inheritance  must  be  traced 
ftt>m  him^  In  the  case  of  a  descent  it  is  descendible  to  the 
blood  only  oi  some  particular  ancestor,  who  was  the  origuial 
acquisitor  or  purchaser,  who  consequently  is  to  be  made  the 
terndmu  or  stock,  firom  which  the  title  by  descent  is  to  be 
traced  by  the  claimant  or  heir. 

If  the  person  dying  seised  acquired  the  inheritance  either 
as  purchaser  or  as  baring  taken  by  descent,  the  estate  de- 
scends to  the  eldest  or  only  son,  or  his  descendants,  if  he 
should  be  dead  learing  issue,  and  next  to  the  second  and 
other  sons,  according  to  priori^  of  birth,  and  their  de- 
scendants; in  default  of  sons  and  their  descendants  it  de- 
scends to  daughters  in  equal  shares,  if  more  than  one,  and  to 
the  descendants  of  any  deceased  daughters,  such  descendants 
taking  the  share  which  would  hare  gone  to  the  parent  if 
liring. 

When  there  is  no  lineal  descendant,  the  estate  goes  to  the 
eldest  or  only  brother  of  the  whole  blood,  that  is,  who  was 
bom  of  the  same  father  and  mother  as  the  deceased  pro- 
prietor, and  to  his  descendants,  if  he  should  be  dead  leaving 
issue,  and  to  the  other  brothers  in  succession  and  their  de- 
scendants. If  there  foe  no  brother  or  descendants  of  a  bro- 
ther, the  sisters  of  the  whole  blood  succeed  in  equal  shares, 
and  the  descendants  of  deceased  sisters,  such  descendants 
taking  their  parents'  share  as  before. 

Should  there  be  a  failure  of  brothers  and  sisters  and  their 
descendants,  the  estate  then  descends  according  to  the  rules 
laid  down  ^y  Lyttleton  in  §  4,  viz.  if  the  last  owner  took 
by  descent,  the  heir  is  to  be  sought  for  in  the  family  from 
which  the  estate  descended  to  the  deceased  proprietor;  t.  e. 
on  the  father's  or  mother's  side,  as  it  happened.  K  such  last 
owner  took  by  purchase,  the  preference  is  given  to  the  re- 
lations on  the  paternal  side;  but  if  there  be  none  such,  then 

c  2 
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the  inheritance  descends  to  the  relations  on  the  maternal 
side,  according  to  the  following  Kaviaveg  or  rules  of  descent, 
viz. — 

1 .  Hereditaments  shall  Hneally  descend  to  the  issue  of  such 
person  in  infinitum  ;  hut  shall  never  hneally  descend. 

2.  The  male  issue  shall  he  admitted  hefore  the  female. 

3.  Where  there  are  two  or  more  males  in  equal  degree, 
the  eldest  only  shall  inherit,  hut  the  females  altogether. 

4.  The  lineal  descendants,  in  infinitutny  of  any  person  de- 
ceased, shall  represent  their  ancestor:  that  is,  shall  stand  in 
the  same  place  as  the  person  himself  would  have  done,  had 
he  heen  living. 

5.  On  failure  of  lineal  descendants,  or  issue  of  such 
person,  the  inheritance  shall  descend  to  his  collateral  rela- 
tions, heing  of  the  hlood  of  the  first  purchaser,  subject  to 
the  three  preceding  rules. 

6.  The  collateral  heir  of  such  person  must  be  his  next  col- 
lateral kinsman  of  the  whole  hlood. 

7.  In  collateral  inheritances,  the  male  stock  shall  be  pre- 
ferred to  the  female;  (t.  &.,  kindred  derived  from  the  blood  of 
the  male  ancestors,  however  remote,  shall  be  admitted  before 
those  from  the  blood  of  the  female,  however  near);  unless 
where  the  lands  have,  in  fact,  descended  from  a  female. 

If  there  be  no  lineal  descending  or  immediate  collateral 
heirs,  the  inheritance  is  to  be  traced  to  the  7th  canon  of 
descent,  also  subject  to  the  6th  rule,  which  requires  that  col- 
laterals be  of  the  wJiole  blood  of  the  person  from  or  through 
whom  they  claim.  It  is  also  requisite,  that,  before  a  person 
can  be  made  the  stock  or  terminus  to  whom  the  descent  can 
be  traced,  he  should  be  actually  seised,  t.  e,  not  only  have  a 
right,  but  be  actually  in  possession  by  himself  or  agents  or 
lessees,  before  his  oum  heirs  can  inherit;  for  if  he  die  before 
some  act  of  ownership,  or  actual  seisin  obtained,  his  brother 
of  the  half-blood  succeeds  to  the  inheritance,  in  exclusion  of 
his  sister  of  the  whole  blood;  for,  as  before  stated,  the  person 
claiming  as  heir  must  make  himself  heir  to  him  who  was  last 
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actuallj   seised.     This  doctrine,  which  is  tenned  poMeesio 
Jratris,  is  illustrated  at  §  8. 

And  thus  the  law  of  descent  as  declared  by  Ljttleton  still 
obtains;  but  so  far  only  as  regards  descents  of  lands  taking 
place  on  the  death  of  any  person  dying  before  1st  Jan.  1834; 
for  in  respect  of  descents  happening  after  31st  Dec.  1833^ 
the  Stat  3  &  4  Gul.  4,  c.  106,  has  framed  new  rules  of  de- 
scent, and  has  abolished  the  prohibition  of  lineal  ascent, 
modified  the  doctrine  whereby  the  half  blood  were  excluded, 
and  rendered  the  seisin  of  the  person  last  entitled  unneces- 
sary; so  that,  although  the  distinction  of  descent  and  pur- 
chase (§  4),  so  far  as  concerns  the  tracing  of  the  inheritance, 
remains,  the  following  may  be  now  stated  to  be  the  leading 
rules  which  regulate  title  by  descent  at  the  present  time, 
which  only  vary  what  Lyttleton  has  laid  down  in  the  three 
alterations  last  noticed,  and  by  no  means  impair  the  con- 
sistency of  the  scheme  of  inheritance  this  chapter  developes. 
These  rules  of  inheritance  substituted  by  statute  for  the  old 
canons  of  descent,  are  in  substance  as  follows: — 

1.  That  in  every  case  descent  shall  be  traced  from  the  pur- 
chaser, and  the  person  last  entitled  shall  be  considered  to 
haue  been  the  purchaser^  unless  it  be  proved  that  he  inherited 
the  same;  and  in  like  manner,  the  last  person  from  whom  the 
land  shall  be  proved  to  have  been  inherited,  shall  in  every  case 
be  considered  to  have  been  the  purchaser,  unless  it  shall  be 
proved  that  he  inherited  the  same, 

2.  Hereditaments  shall  lineally  descend  to  the  issue  of  the 
person  last  entitled,  whether  he  was  in  possession  or  not,  in 
infinitum;  and  the  ascending  line  shall  cotne  next  after  the 
lineal  descending  line. 

3.  That  the  male  issue  shall  be  admitted  before  the 
female. 

4.  Where  there  are  two  or  more  males  in  equal  degree, 
the  eldest  only  shall  inherit,  but  the  females  altogether. 

5.  The  lineal  descendants  in  infinitum  of  any  person  de- 
ceased shall  represent  their  ancestor:   that  is,  shall  stand  in 
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the  same  place  as  the  person  himself  would  have  done,  had  he 
heen  living. 

6.  The  lineal  descendants  of  a  deceased  ancestor,  who 
would  succeed  to  the  inheritance  through  such  ancestor,  if  the 
rule  that  inheritance  shall  not  ascend  were  preserved,  shall 
stand  in  the  place  of  such  ancestor  in  the  order  of  inherit- 
ance, 

7.  On  failure  of  lineal  descendants  or  issue  of  such  person 
the  inheritance  shall  descend  to  his  collateral  relations,  and 
as  amongst  kindred  claiming  through  one  and  the  same  an- 
cestor of  the  first  purchaser,  preference  shall  be  given  in  in- 
heritance to  the  whole  blood  of  the  first  purchaser,  subject  to 
such  preference,  the  whole  and  half  blood  shall  stand  upon 
equal  footing  as  to  inheritance  ;  also  suhject,  however,  to  the 
four  preceding  rules. 

8.  In  collateral  inheritances,  the  male  stock  shall  he  pre- 
ferred to  the  female;  unless  where  the  lands  have  in  fact  de- 
scended from  a  female. 

N.B. — ^The  Italic  letter  denotes  the  suhstituted,  the  Roman 
letter,  the  original  rules  of  descent. 
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CHAPTER  II. 


FEE-TAIL. 


Lyttleton  having  discoursed  of  an  absolute  fee,  now 
treats  of  a  conditional  fee  at  the  Common  Law,  by  the  stat. 
de  donis  changed  to  sl  fee-tail,  whereof  the  reader  is  informed 
there  are  several  species,  being  either  general  (§  14,  15),  or 
special  (§  16,  26 — 29).  These  estates  in  general  and  special 
tail  are  also  distinguished  by  the  sexes  of  the  issue  in  such 
entails,  for  they  may  either  be  tail-male  or  taH-female,  ac- 
cording to  the  restriction  imposed  by  the  donor.  An  estate 
called  yron^-mamo^^,  a  peculiar  species  of  tail,  long  in  dis- 
use, but  (in  essentials)  capable  of  subsisting  at  the  present 
day,  is  incidentally  mentioned;  and  with  various  illustrations 
and  examples  of  general  and  special  tail,  &c.,  this  chapter 
concludes. 


13  Tenant  in  fee-tail  (a)  is  by  force  of  the  statute  of  Westm.  Eaatnin  tau. 
2,  cap.  1 ;  for,  before  the  said  statute,  all  inheritances  were 

^3  Tenauntinfee-taille  est  per  force  delestatute  de  Westm, 
it.     Qar  decant  le  dit  estatute  touts  enheritaunees  furent  fee- 


(a)  To  hold  in  the  taile  ia  where  and  he  hath  issue  male,  he  hath  fee- 

a  man  holdeth  certain  lands  or  te-  simple ;  and  that  was  adjudged  in 

nements,   [and  is  enfeoffed  upon  theparliamentof  our  lord  the  king, 

condition*],  to  him  and  to  his  heires  But  where  lands  or  tenements  be 

of  hisbodieb^otten  [&c.*].    And  given  to  a  man  and  to  his  heires 

note  wel,  that  if  the  land  be  given  males  of  his  bodie  begotten,   [and 

to  a  man  and  to  his  heires  males  he  hath  issue  female*] ,   then  he 

*  The  words  within  brackets  do  not  appear  in  some  editions. 
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EttatetintttU.  fee-simple ;  for  all  the  gifts  which  he  specified  in  that  statute 
were  fee-simple  conditional  at  the  common  law,  as  appeareth 
hy  the  rehearsal  of  the  same  statute  (b).  And  now  hy  this 
statute,  tenant  in  tail  is  in  two  manners,  that  is  to  say, 
tenant  in  tail  general,  and  tenant  in  tail  special. 

simple;  qar  touts  les  dones  que  sount  specifies  deins  mesme  le- 
statute  furent  fee-simple  condicionell  a  le  comen  ley,  sicome 
appiert  per  le  rehersail  de  mesme  lestatute,  Et  ore  per  eel 
estatute,  tenaunt  en  le  taille  est  en  deux  maners,  cest  as- 
savoir,  tenaunt  en  le  taille  generall,  et  tenaunt  en  le  taille  es- 
peciall. 


hath  fee-tailep  and  the  issue  female  malCi  and  not  to  the  daughter  of 
shal  not  be  inherited  as  it  ap-  the  eldest  son  (deceased),  though 
peareth  the  ziiij  yeare  of  Ed.  the  such  daughter  were  heir  general : 
iij.  in  assize. — Olde  Tenures,  §  18.  secondly,  as  to  the  effect  of  the 
{b)  The  conclusion  from  §  13  entry  by  the  grantor  in  such  cases ; 
and  from  Lyttleton's  definition  of  for,  such  entry  for  condition  broken 
a  fee-simple  is  (§1,  731),  that  in  the  case  of  a  fee-simple  upon 
the  only  lawful  or  legitimate  in-  condition,  determines  the  fee-sim- 
heritance  at  common  law,  besides  a  pie  till  then  subsisting  in  the 
fee-simple  conditional,  (an  example  grantee,  and  restores  the  grantor 
of  which  occurs  at  §  350),  was  a  to  his  former  estate ;  whereas  entry 
fee-simple  which  was  not  condi-  in  the  case  of  a  fee-simple  con- 
tional.  A  fise-simple  conditional  at  ditional,  merely  restores  the  pos- 
common  law  resembles,  in  some  session  to  the  grantor,  ttie  fee- 
respects,  a  fee-simple  upon  con-  simple  of  the  grantee  being  pre- 
dition,  that  is  to  say,  with  a  con-  yiously  determined  by  fiadlure  of 
dition,  that,  on  a  given  event,  the  heirs  inheritable.  The  eeetiotu  qf 
grantor  may  defeat  the  fee-simple  Lyti.  Tenuree,  subdivided ,  Sfc,  by 
by  his  entry,  and  thereby  be  in  of  Canning,  p,  9,  in  n.  The  same 
his  former  estate  (§  325).  Yet  a  maxims  of  descent  apply  to  de- 
fee-simple  upon  condition  differs  in  scents  in  tail  as  to  inheritances  in 
several  respects  from  a  fee-simple  fee-simple,  viz.  that  the  male  issue 
conditional ;  first,  as  to  the  course  shall  be  admitted  before  the  female ; 
of  descent,  which  in  the  case  of  a  and  where  there  are  two  or  more 
fee-simple  upon  condition  is  al-  males  in  equal  degree,  the  eldest 
ways  to  the  heirs  general,  and  in  only  shall  inherit ;  but  the  females 
the  case  of  a  fee-simple  conditional  all  together .-^B.  C.  ii.  214. 
might  be  to  a  second  son  as  heir 
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1^  Tenant  in  tail  general  is,  where  lands  or  tenements  are  iWi 
given  to  a  man,  and  to  his  heirs  of  his  body  begotten:  In 
this  case  it  is  styled  general  tail,  for  that  whatsoever  woman 
such  tenant  taketh  to  wife,  (if  he  hath  many  wives,  and 
by  each  of  them  hath  issue),  yet  each  one  of  these  issues  by 
possibiHty  may  inherit  the  tenements  by  force  of  the  gift ; 
because  that  every  such  issue  is  of  his  body  engendered. 

1^  In  the  same  manner  it  is  where  lands  or  tenements  are 
given  to  a  woman,  and  to  the  heirs  of  her  body  issuing, 
howbeit  that  ^e  hath  divers  husbands;  yet  the  issue  that  she 
may  have  by  each  husband  may  inherit  as  issue  in  tail  by 
force  of  such  gift  (c),  and  therefore  such  gifts  are  called  general 
tail. 

1^  Tenant  in  tail  special  is,  where  tenements  are  given  to  a   ntUipedai. 
man  and  to  his  wife,  and  to  the  heirs  of  their  two  bodies  be- 
gotten ;  in  this  case  none  can  inherit  by  force  of  the  gift, 

1^  Tenaunt  en  le  taille  generally  est  lou  terres  ou  tene- 
tnentes  9ont  clones  a  un  home  et  a  sez  heires  de  son  corps  en- 
gendres :  En  ceo  cos  il  est  dit  generall  taiUcy  pur  ceo  que  quel- 
conquefeme  que  tiel  tenant  espousa,  sil  avoit plusours  femes,  et 
per  chescun  deux  il  ad  issue,  unquore  chescun  de  les  issues  per 
po»»ibaite  poet  enheriter  le,  tenemente,  per  force  de  le  done, 
pur  ceo  que  chescun  tiel  issue  est  de  son  corps  engendre. 

15  En  mesme  le  maner  est  lou  terres  ou  tenementes  sont 
dones  a  un  feme,  et  a  les  heires  de  son  corps  issuants,  cement 
que  ele  avoit  divers  barons,  unquore  lissue  que  ele  poet  aver  per 
chescun  baron,  poet  enheriter  come  issue  en  le  taille  per  force 
de  tiel  done,  et  pur  ceo  tielx  dones  sont  appellez  generall 
taille. 

1^  Tenaunt  en  le  taille  especiall  est  lou  tenementes  sont  dones 
a  un  home  et  a  safeme,  et  a  les  heires  de  lour  deux  corps  en- 
gendres,  en  tiel  c<is  null  poet  enheriter  per  force  de  le  done. 


(c)  The  husband  is  entitled  to  liable  to  be  called  to  account  or 

his  curtesy,  and  the  wife  to  her  impeached  of  waste  in  felling  tiin- 

dower,  as  either    are    tenants  in  ber,  pulling  down  house^i  &c. 
tail.     And  tenant    in   tail  is  not 
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but  those  that  be  begotten  between  them  two.     And  it  is 

called  especial  tail,  because,  if  the  wife  die,  and  he  taketh 

another  wife,  and  have  issue,  the  issue  of  the  second  wife 

shall  never  be  inheritable  by  force  of  such  gift,  nor  also  the 

issue  of  the  second  husband,  if  the  first  husband*  die. 

Fnutk  mar-         17  In  the  samc  manner  it  is,  where  tenements  are  given  by 

one  man  to  another,  with  a  wife  (d),  which  is  the  daughter  or 

cousin  (e)  to  the  donor,  in  frank  marriage,  the  which  gift  hath 

Thia  word       an  inheritance  by  these  words  "  frank  marriaee ''  annexed  unto 

'«  £f'  f/^**  i*9  although  it  be  not  expressly  said  or  rehearsed  in  the  gift, 

fuimed.  that  is  to  Say,  that  the  donees  shall  have  the  tenements  to 

them  and  to  their  heirs  between  them  two  begotten.    And 

this  is  called  especial  tail,  because  the  issue  of  the  second 

wife  may  not  inherit,  &c.,  ut  gupra  (/). 

/orsque  ceux  qui  sant  engendres  perentre  eux  deux.  Et  est 
appelle  especiall  taille,  pur  ceo  que  si  la /erne  detde,  et  ilprent 
autre  feme,  et  ad  issue,  tissue  del  seconde  feme  ne  serra 

jatnmes  enkeritable  per  force  de  tiel  done,  ne  auxi  tissue  del 
second  baron,  si  le  premier  baron  *  devie, 

17  En  mesme  le  maner  est  lau  tenementes  sont  dones  per  tut 
home  a  un  outer  ove  unfeme,  que  est  lafiUe  ou  la  cosin  al  do- 
nofur  en  frank  mariage,  le  quel  done  ad  un  enheritaunce  per 
ceulx  parolx  frank  marriage  a  ceo  annexe,  coment  que  ne  soit 
expressement  dit  ou  reherce  en  le  done,  cestassavoir,  que  les 
donees  averount  les  tenementes  a  eux  et  a  lour  heires  per- 
entre  eux  deux  enyendres:  Et  ceo  est  dit  especiall  taille,  pur 
ceo  que  tissue  del  seconde  feme  ne  poet  enkeriter,  ^.,  ut 
supra. 


'^  By  a  miBprint  in  Lettou  ^  M.  the  reading  is/tfme — w\fe. 


(d)  And  this  may  be  as  well  after  Ibid. 

the  marriage  as  before.    KitchtHf  (e)  Otherwise  the  estate  is  but 

p.  316,  ed,  1675.   And  if  a  divorce  for  life. —  Olde  Tenuret,  §  20,  <id 

be  had,  yet  the  wife,  if  daughter  finem, 

.       ^       of  the  donor,  shall  hold  the  land,  (/)  To  holdc  in  frank  marriage 

riagt,              for  she  was  the  cause  of  the  gift. —  is  to  hold  in  the  second  taile  ly- 
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1^  And  note  well,  that  this  word,  Talliare  (^),  is  the  same,  as  Kfafmoioyiy  ftf 
to  set  to  some  certainty,  or  else  limit  to  some  certain  inherit- 

^9  £t  nota,    quod  rerhmn  Talliare   idem  est   quod    ad 
quandam  certitudinem  ponere,  yel  ad  quoddam  certum  here- 


mitted  in  the  Statute  of  Westmin-  of  his  natorall  lyfe.    And  after  his   Fnmk 

8ter  ij.  c.  1.    And  the  feoffor*  shal  death,  hbissae  shal  be  inherited,  as   '^^* 

acqnite  the  feoffee*  of  all  maner  of  by  force  of  the  taile.    And  in  this 

serrices,  until  the  4th  degree  be  case,  none  shal  hare  his  land  by  way 

past,  and  the  feoffor*  shall  performe  of  eschete,  no  more  than  in  any  other 

aU  the  services  and  suites  during  taile,  \ut  dieiiurY],     And  in  case 

the   said  terme.     And  afterwards  the  tenant  die  without  heire  of  his 

the  heires  of  the  feoffee*  shal  do  bodie  begotten,   the  land  shal  re-    Rg^enkmin 

them,    for   that    the    privitie    of  vert  to  the  donor,  as  it  should  in   '^  ^^''*^' 

blood  is  past.     And  if  he  be  dis-  the  common  tayle.    And  if  a  man   g^  in  frank 

trained  for  serrioes,  he  shall  have  a  lett  hys  knd  to  another  in  franke   2SI!??SirT* 

writ  of  mesne  against  him,   sup-  marriage,  yeldinge  to  him  a  cer-   ^'^'^^p'^'^*^ 

posinge  that  he  held  the  lands  of  teine  rent  by  yeare,  he  shal  holde 

him,    but   be  shal  not  have   the  this  land  in  the  common  tayle  and 

forejudgment  if  it  bee  not  in  ad-  not  in  franke  marriage;  for  by  the 

vantage  of  his  issues.    And  note  rent  reserved,  these  words  (m  /t- 

well,  that  after  the  fowerth  degree  berum  maritagium)  bee  al  utterly 

be  past,  he  shal  be  attendant  of  as  voyd,  so  that  the  tenure  shal  bee 

much  service  to  the  donour  as  the  intended  after  the  tenure  in   the 

donour  is  attendant   to  the  lord  common  tayle.      And  note  well,    ACatofoi/iv 

paramount.     And  if  he  commit  fe-  that  the  gift   in    franke-marriage    "^f'**''"'*^* 

lony,  for  which  he  is  attainted,  the  hath  a  condicion  annexed  to  it, 

kinge  shal  have  his  landes  for  terme  notwithstanding    that   it    be    not 

*  Donor,  donee,  ed,  1579.  %  Give,  Id. 

t  The  words  within  brackets  do  not  appear  in  some  editions. 


ijg)  Or  rather  it  might  have  the  cut  off,  or  made  less),  it  may  well 

name  of  the  French  word,  taiUer^  be  called  an  estate-tot//^,  viz.  an 

which  is  to  cut  wood,  and  because  estate  docked,  cut  off,  or  abridged, 

the  estate  is  docked  or  cut  off,  (for  and  immediately  upon  the  making 

before    it  was  a  fee-simple,   and  of  the  act,  it  had  this  name  given 

now  the    fee  is  cut  off  from    it,  it. — Plowd.  251. 
and  the  estate  thereby  is  docked,  ^ 
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ance.  And  for  that  it  is  limited  and  set  in  certain  what  issue 
shall  inherit  hj  force  of  such  gifts,  and  how  long  the  inheritance 
shall  endure,  it  is  called  in  Latin,  feodum  talliatum,  t.  e,  lus- 
reditas  in  quandam  certitudinem  limitata.  For  if  tenant  in 
general  tail  dieth  without  issue,  the  donor  or  his  heirs  shall 
enter  *  as  in  their  reversion. 

ditamentum  limitare.  Et  pur  ceo  que  eat  limit e  et  my 8  en 
certeyn  quel  issue  serra  enherite  perforce  de  tiehe  dones,  et 
come  lonffement  lenkeritaunce  endurera^  it  eat  appelle  en 
Latin,  feodum  talliatum  i.  e.  hereditas  in  quandam  certitu- 
dinem limitata.  Qar  si  tenaunt  in  generall  tdille  morust 
sauns  issue,  le  donour  ou  ses  heirez  entrerount*  come  en  lour 
revercion. 


*  Enheriterountt  shall  inherit,  Pyns.    1516.   Redm.  Berth,  Middl. 
Powel,  Sm.  Toityl,  1554,  ed.  1671,  and  RtuielVa  TraruL 


openly  declared  in  the  deede  of  the  vill  and  Bracion  into  Uberum  and 

gift,  as  it  appeareth  by  the  Statute  servitio  obHgatum.      In    Uberum 

of  Westminst.  ij.  c.  1.   De  donis  maritagium  (frank  marriage),  after 

condieionalibue.     And  note  well,  the  fourth  degree,  the  land  was 

that  a  man  shall  not  give  lands  subject  to  all  the  former  services; 

Gift  made         ^^^  tenementes  in  franke  marriage,  because  it  was  supposed  then  to 

wUha  woman   ]^^^  where  the  woman  is  privie  of  revert  to  the  lord  for  want  of  heirs, 

tnjiranic  meur-  *^  ' 

riage»notant^    bloode  to  the  donor,  for  else  the  so  that  it  was  exempted  only  to 

nor,  u  but  for    man  nor  the  woman  shal  have  no  the  fourth  degree.     Lands  given  in 

'^'  other  estate  by  the  feoffement  but  maHtagium     eerviiio     obligatum, 

for  terme  of  lyfe. — Olde  Tenurett  were,  with  a    reservation  of   the 

§  20.  services  due  to  the  lord,  which  the 

The  form  of  a  gift  in  frank  mar-  donee  and  his  heirs  were  to  per- 

riage  is   thus:    Sciant,    ^c,    me  form  for  ever;  but  neither  he  nor 

Jf.  H.  de  W,y  dediase  et  conceS'  the  next  two  heirs  were  bound  to 

Hsse  et  preienti  carta  mea  con-  do  homage;  that  was  to  be  done 

firmoMe  J,  A.  filio  meo  et  Marge-  when  it  came  to  the  fourth  degree, 

ricB  uxori  «;««,  filue  vertB  T.  V,,  and  not  before,  and  then  both  ser- 

in  Uberum  maritagiumy  unum  mea-  vices  and  homage  had  to  be  per- 

ifuagiumy  ^c. — Wet t  Symbol,  part  formed. — Cotoell  Int.^  edit,  1727, 

1,  lib.  2,  §  303.  verbo  Franke  marriage. 

Maritagium  is  divided *y  Glan- 
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Id  In  the  same  wise  it  is  of  the  tenant  in  especial*  tail,  &c.,  Thetenunm 

for  in  every  gift  in  tail,  without  more  saying,  the  reversion  of  doner  bp  the 

the  fee-simple  is  in  the  donor  (k),  but  doneet  in 

And  the   donees  and  their  issues  shall  perform   to   the  riage  render 

'  no  eemUxa  Ha 

donor  and  to  his  heirs,  the  Uke  services  as  the  donor  doth  tt^s/byrth  de- 
gree be  vatt, 

to  his  lord  next  paramount,  except  the  donees  in  frank  mar- 
riage, who  shall  hold  quit  of  all  manner  of  service,  unless  it 
be  for  fealty,  until  the  fourth  degree  is  past,  and  after  that 
the  fourth  degree  be  past,  the  issue  in  the  fifth  degree,  and 
so  forth,  the  other  issues  after  him  shall  hold  of  the  donor,  or 
of  his  heirs,  as  they  hold  over,  as  aforesaid  (t). 

^9 En  memne  le  maner  est  de  le  tenaunt  en  especiall*  tattle, 
^. :  Qar  en  chescun  done  en  le  tattle,  sauns  pluis  oustre  dire, 
la  revereion  de  fee-simple  est  en  le  donour. 

Et  les  daneez  et  lour  issues  ferrount  at  donour  et  a  ses  heirez, 
€cutielx  services  come  le  doTumrfait  a  son  seigmmr  proscheyn  a 
luy  paramont,  forspris  les  doneez  in  frank  mariage,  les  queux 
tietidront  quitement  de  chescun  manere  de  service,  sinon  que  soit 
purfealte,  tanques  le  quart  degree  soit  passe,  et  apres  ceo  que 
le  quart  degree  soit  passe,  tissue  en  le  quint  degree,  et  issint 
oustre  lautres  dez  issues  apres  luy,  tiendront  de  le  donour  ou 
deses  heires  come  its  teignount  oustre,  come  it  estavaunt  dit. 


*  Despeciall,  of  especial.  Roh. 


{h)  A  rerersion  is  the   undis-  vel  eorum  heredeSf  per  homagii  re- 

posed  of  remnant  of  the  original  ceptionem,  a  reversione  repelian- 

fee-simple  of  the  grantor,  remain-  tur :  and  why,  in  the  fourth  de- 

mg  in  him  after  the  grant  of  any  scent  and  downward,  they  shall  do 

prerioos   or  particular   estate  in  no  service  to  the  donor:   Quia  in 

tail,  life,  or  for  years.     Vide  post ,  quarto  gradu  vehementer  preeumi- 

§  60,  in  n.  where  the  subject  of  re-  /ur,  quod  terra  non  ett  pro  dtfectu 

versions  is  noticed.  heredum  donatoriorum  revertura, 

(t)  The  reason  assigned  by  l^^a.  Lib.  3,  c.  11. 
why  the  heirs  do  no  service  until        The  intention  of  the  parties  to 

the  fourth  deioent,  is :  ^tf<^oiui/orM  a  gift  in  frank  marriage  with  a 
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comfiutatim  ^  And  the  degrees  in  frankmarriage  shall  he  accounted  in 
thecaDonkuo.  such  manner,  viz.  from  the  donor  to  the  donees  in  frankmar- 
riage the  first  degree,  because  the  wife  that  is  one  of  the 
donees  ought  to  be  daughter,  sister,  or  other  cousin  to  the 
donor.  And  from  the  donees  unto  their  issue,  shall  be  ac- 
counted the  second  degree,  and  from  their  issue  unto  their 
issue  the  third  degree,  and  so  forth,  &c.  And  the  cause  is, 
that  ai^r  every  such  gift,  the  issues  of  the  donor,  and  the 
issues  of  the  donees  after  the  fourth  degree  past  of  both 
parties  in  such  form  to  be  accounted,  may  by  the  law  of 
Holy  Church  intermarry  (k) .   And  that  the  donee  in  frankmar- 

^  Et  lez  degrees  en  frankmariage  serount  accomptz  en 
Hell  manere,  cestasaavoiry  de  le  donour  a  lea  doneez  en  frank 
mariage,  le  premier  degree,  pur  ceo  que  la  feme  que  est  une 
dez  doneez  covient  eatrefille,  soer,  ou  autre  coain  a  le  donour. 
Et  de  lez  doneez  tanquea  a  lour  iaaue,  il  aerra  aecompte  le 
aeconde  degree,  et  de  lour  iaaue  tanquea  a  aon  iaaue,  le  tierce 
degree,  et  iaaint  ouatre,  ^e.  Et  la  cauae  eat,  pur  ceo  que 
aprea  cheacun  tiel  done,  lea  iaauez  queux  veignont  de  le  donour, 
et  lea  iaauea  queux  veignont  de  lea  doneez  aprea  le  quart  degree 
paaae  dambideux  partiea  en  tielfourme  deatre  aecompte,  potent, 
entre  eux  per  la  leg  de  Seynt  Eagliae  entremarier.    Et  que  le 


daughter  of  the  donor,  was  under-  donor,  &c. — Canning's  Sections  qf 

stood  to  be,   that  the  exemption  Lytt,  p.  15,  in  n. 
from  services  should  cease  so  soon        (it)  The  computation  of  degrees 

as  the  lands  should  devolve  from  Lyttletonalludesto,  is  that  adopted 

the  donees  to  any  of  their    de-  by  the  canon  law,  which  then  had 

soendants,  who  by  possibility  might  place ;  but  the  reader  is  referred  to 

intermarry  with  the  issue  of  the  the  statute  32  H.  8,  c.  38,  which, 

donor  by  the  canon  law,  though  after  being  repealed,  was  revived 

the  event  might  be  that  no  such  in-  by  the  stat.  1  Eliz.  c.  1,  §  11,  12. 

termarriage,    could    actually  take  Assuming  that  an  estate  of  frank 

place  immediately  (perhaps  not  at  marriage  was  created  at  this  day, 

any  time),  if  the  four  degrees  were  the  issue  of  the  donor  and  donees 

not  then  past  on  the  part  of  the  might  legally  intermarry  after  the 
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liage  shall  be  said  to  be  the  first  degree  of  the  four  degrees;  a 
man  may  see  in  a  plea  upon  a  writ  of  right  of  ward,  P.  anno  3 1 , 
E.  3  (l),  where  the  plaintiff  pleaded  that  his  great-grandfather 
was  seised  of  certain  land,  &c.,  and  that  same  he  held  of  ano> 
ther  by  knight-service,  &c.,  who  gave  the  land  to  one  Ralph 
Holland  with  his  sister  in  frankmarriage,  &c.  ^^  And  all 
these  entails  aforesaid  be  specified  in  the  said  statute  of  West- 
minster the  second. 

Also  there  be  divers  other  estates  in  tail,  howbeit  that  they  Kttam  mi  ey 
be  not  by  express  words  specified  in  the  said  statute,  but  b^equu^o/ 
they  are  taken  by  the  equity  of  the  said  statute.     As  if 
lands  be  given  to  a  man,   and  to  his  heirs  males  of  his 

eUmee  en  frandemariage  serra  le  premier  degree  de  les  quatreg 
degrees  home  poet  veier  en  unplee  mr  un  brief  de  droit  de 
garde  P.  anno  xxxj.  £.  iij.^  le  pleintif  eounta  que  son  treeaiel 
/uist  eeisi  de  certeyn  terre,  4^c.,  et  ceo  tenuyst  dun  autre  per 
service  de  chivider,  ^c,  quel  dona  la  terre  a  un  Bauf  Holand 
ovesque  sasoer  en  frank  mariage,  ^e.  ^^  Et  touts  eeux  tailles 
avauntditjs  sont  spedfiez  en  le  dit  estatute  de  Westminster 
seconde, 

Auxi  y  sount  dyvers  autres  estates  en  le  taille,  coment  que 
ne  sount  espeeifiezper  expresses  parols  en  le  dit  estatute^  mes 
ils  sount  prises  per  lequite  de  le  dit  estatute,     Sicome  terres 


first   d^^ree    (which    corresponds  Ground  Abridgment,  tit.   Garde, 

with  the  fourth  degree  at  common  116.    Mr.  Thos.   Canning  in  his 

law),  even  if  the  donor  and  one  of  Subdivirion  of  the  Sectiotu  ofLyt- 

the  donees  were  brother  and  sister;  tletotCf  Tenures,  8vo.  Lond,  1821, 

bat  quoad  the  tenure,  the  degrees  a  work  left  mifinished  at  the  de- 

might  perhaps  be  said  to  subsist,  cease  of   the  learned    author   (to 

for  if  there  is  a  gift  in  frank  mar-  whom    Mr.    Butler   acknowledges 

riage  rendering  rent,  the  reservation  himself  indebted  for  the  Index  pre- 

is  void  till  the/ofirM  degree  (the  fixed  to  the  last  ed.  of  Co.  Lytt. 

ninth  at  common  law)  be  past. — 26  1 832),  gives  a  translation  of  the  case 

Am$.  66.  witii  a  diagpram  of  Pedigree  and 

{t)  The  case  cited  by  Lyttleton  observations,  to  which  the  reader  is 

is   ftdly    stated    in    FttzherberVs  referred,  pp.  liv.  Ix. 
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Estott  ittu  to 
heirajimaleaf 
good. 


Indeteentiof 
estates  in  tail- 
male  or  taitjih 
male,  the  epe- 
ckU  heir  Mke- 
ritable  in  er- 
dtieiono/the 
geneixu  heirm 


body  begotten,  in  this  case  his  issue  male  shall  inherit,  and 
the  issue  female  shall  never  inherit,  and  yet  in  the  other 
entails  aforesaid  it  is  otherwise. 

M  In  the  same  manner  it  is,  if  lands  or  tenements  be  given 
to  a  man,  and  to  the  heirs  females  of  his  body  begotten:  in 
this  case  his  issue  female  shall  inherit  him  by  force  and  form  of 
the  gift,  and  not  the  issue  male.  For  that  in  such  ca^es  of 
gifts  in  tail,  as  to  who  ought  to  inherit,  and  who  not,  the  will 
of  the  donor  shall  be  observed. 

23  And  in  the  case  where  lands  or  tenements  be  given 
to  a  man,  and  to  the  heirs  male  of  his  body  issuing,  and 
he  hath  issue  two  sons,  and  dieth,  and  the  elder  son  enter 
as  heir  male,  and  hath  issue  a  daughter  and  dieth ;  his  bro- 
ther shall  have  the  land,  and  not  the  daughter,  for  that  the 
brother  is  heir  male.  But  otherwise  it  shall  be  in  the  other 
entails,  which  are  specified  in  the  said  statute,  [the  daughter 
shall  inherit  before  the  brother  *]. 


goient  dones  a  un  home  et  a  les  kdres  males  de  mm  corps  en- 
gendreSy  en  celle  cas  son  issue  male  enheritera,  et  tissue  female 
ne  unques  enheriterapas,  unqore  en  les  autres  tallies  avauntditz, 
autrement  est, 

^  En  mesme  le  manere  est,  si  terres  soient  donez  a  un  home 
et  a  les  heires  females  de  son  corps  engendres,  en  celle  ca^ 
son  issue  female  luy  enheritera  per  force  etfourme  de  le  done, 
et  nemye  tissue  male,  pur  ceo  que  en  tielx  causes  de  dones  fails  en 
le  taille,  les  queux  devoient  enheriter,  et  queux  nemye,  la  votunte 
le  donour  sera  observe. 

^  Et  en  le  cas  que  terres  ou  tenementes  sont  donez  a  un 
home,  et  a  les  heires  mates  de  son  cotps  issauntes,  et  it  ad 
issue  ij.  ftz,  et  devie,  et  leignefitz  entra  come  heire  male,  et  ad 
issue  file  et  detde,  son  fr ere  avera  la  terre,  et  nemye  la  file, 
pur  ceo  que  lefrere  est  heire  male.  Mes  autrement  serra  en 
les  autres  tailles  avauntditez  queux  sont  specif  ez  en  le  dit 
estatute,  [la file  enheritera  devaunt  lefrere  *]. 


*  The  editions  by  Pyns.  1516.  Redm.,  Berth.,  MiddL,  Powell  Sm. 


ciaL 
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^  Also  if  lands  be  ffiven  to  a  man  and  to  the  heirs  males  Mtei/ mate, 

^  thehetrnmat 

of  his  body  beeotten,  and  he  hath  issue  a  daughter,  who  hath  eonvt^hudg-. 
issue  a  son,  and  dieth,  and  afterwards  the  donee  die :  in  this  ^  »»<«>. 
case  the  son  of  the  daughter  shall  not  inherit  by  force  of  the 
tail,  because  whosoever  shaQ  inherit  by  force  of  a  gift  in 
tail  made  to  the  heirs  males,  it  behoyeth  him  to  convey  his 
descent  whoUy  by  the  males.  But  in  such  case  the  donor 
shall  enter,  for  that  the  donee  is  dead  without  issue  male  in 
the  law,  insomuch  as  the  issue  of  the  daughter  cannot  convey 
to  himself  the  descent  by  heir  male,  &ef. 

^  In  the  same  manner  it  is,  where  lands  are  given  to  a  TaUmaktpf- 
man  and  his  wife,  and  to  the  heirs  males  of  their  two  bodies 
begotten,  &c. 

^  Avon  9%  terres  soient  donez  a  un  homey  et  a  lea  keiree 
males  de  9on  corps  engendree^  et  U  ad  issue  Jille,  le  quel  ad 
issue  fitZf  et  devie,  et  puis  apres  le  donee  devie,  en  ceo  cas  le 
fitz  de  lafille  ne  enheritera  pas  per  force  de  le  taille,  pur  ceo 
que  quiconque  qui  serra  enherite  per  force  dun  done  en  le 
taille  fait  a  les  heires  males,  covient  conveyer  son  discent  tout 
per  les  males,  Mes  en  eel  cas  le  donaur  entrera,  pur  ceo  que  le 
donee  est  mort  sauns  issue  male  en  la  ley,  entaunt  que  lissue 
de  la  file  ne  puit  conveyer  a  luy  mesme  le  discent  per  heire 
male,  ^cf. 

^  En  mesme  le  manere  est,  lou  tenementes  sont  donez  a  un 


Tottyl,  1554,  and  ed,  1671,  omit  the  words,  auierment  ierra^  it  shall 
be  othervnae,  and  substitute  the  concluding  words  within  brackets, 
which  are  not  in  Letiou  Sf  Af.,  MachL,  Roh.  or  the  common  editions. 
The  Tranal.  by  Rastell  reads  the  passage  thus — ''  But  it  thall  he  other' 
wise  in  these  other  tailee  qforesaid,  which  been  eapeeified  in  the  eaid  »/a- 
tute,  the  daughter  shall  inherit  brfore  the  brother.**  In  some  of  the 
first-mentioned  editions,  a  reference  is  given  to  the  year-book,  Trin.  9 
H.  6,/ol,  24. 

t  PsB  discent  de  heire  male — bt  descent  of  heir  male :  Redm.,  Berth,  f 
Middl.,  Powell  8m.  Tottyl,  1554,  and  ed.  167K 
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invfhateam       ^  Also  if  tenements  be  siyen  to  a  man  and  to  his  wife, 
taketjimettau  and  to  the  heirs  of  the  body  of  the  man  begotten :  in  this 
^f^^      case  the  husband  hath  an  estate  in  the  general  tail^  and  the 
wife  but  estate  for  term  of  life. 

^  Also  if  lands  be  given  to  the  husband  and  to  his  wife, 
and  to  the  heirs  of  the  husband  which  he  shall  beget  on  the 
body  of  his  wife :  in  this  case  the  husband  hath  an  estate  in 
the  special  tail,  and  the  wife  but  for  term  of  life. 
orieonoeno,        38  ^^  if  the  gift  be  made  to  the  husband  and  to  his  wife, 
and  to  the  heirs  of  the  wife  of  her  body  by  the  husband  be- 
gotten, then  the  wife  hath  an  estate  in  special  tail,  and  the 
husband  but  for  term  of  hfe. 
inwhatetuet       But  if  Isuds  be  eiven  to  the  husband  and  the  wife,  and  to 
atadBtttUi       the  heirs  which  the  husband  shall  beget  on  the  body  of  the 
wife,  in  this  case  both  of  them  have  an  estate-tail,  because  this 
word  *'  heirs "  is  not  limited  to  the  one  more  than  to  the 
other.     [And  they  have  in  this  case  such  an  estate  as  if 

homCy  et  a  safeme,  et  a  les  heireg  males  de  lour  deux  corps 
engendreSy  ^. 

^  Item,  si  tenementes  soient  donez  a  un  home  et  a  sa/eme, 
et  a  les  heires  del  corps  del  home  engendres,  en  ceo  cos  le  baron 
ad  estate  en  le  taUle  generally  et  la  feme  forsque  estate  pur 
terme  de  vie, 

^  Item,  si  terres  soient  donez  a  le  baron  et  a  sa/eme,  et  a 
les  heires  le  baron,  queux  it  engendra  de  corpslafeme:  en  ceo 
eas  le  baron  ad  estate  en  le  taile  espedaU,  et  la  feme  forsque 
pur  terme  de  vie, 

^  Et  si  le  done  soil  fait  a  le  baron  et  lafemcy  et  a  les 
heires  la  feme  de  son  corps  per  le  baron  engendres,  donques  la 
feme  ad  estate  en  lespeciall  taille,  et  le  baron  forsque  pur 
terme  de  vie. 

Mes  si  terres  sont  dones  a  le  baron  et  a  safeme,  et  a  les 
heires  que  le  baron  engendra  de  corps  la  feme,  en  ceo  cas  ambi- 
deux  ont  estate  en  le  taille,  pur  ceo  que  cest  parole  heires  nest 
limite  a  lun  pluis  que  a  lautre,  [et  Us  ont  en  cell  cas  tiel 
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lands  had  been  given  to  them  and  to  the  heirs  of  their  two 
bodies  begotten*]  (§  352). 

^  Also  if  land  be  given  to  a  man  and  to  his  heirs  which  oroehtu 
he  shall  beset  on  the  body  of  his  wife;  in  this  case  the  tauandthe 

...  *^^  nothing, 

husband  hath  an  estate  in  special  tail,  and  the  wife  hath  no> 
thing. 

30  Also  if  a  man  hath  issue  a  son  and  dieth,  and  land  is  oifitotha 
iriTen  to  the  son,  and  to  the  heirs  of  the  body  of  his  father  My»/a  »«• 
begotten,  this  is  a  good  tail,  and  yet  the  father  was  dead  at  ^^''^ 
the  time  of  the  gift.     And  many  other  estates  in  the  tail 

there  be  by  the  equity  of  the  said  statute,  which  be  not  here 
specified  (m). 

31  But  if  a  man  ciTe  lands  or  tenements  to  another,  to  have   w»rd$^pro. 
and  to  hold  to  him  and  to  his  heirs  males,  or  to  his  heirs  «i«y*Arhcin 

estate  tieome  terresjurent  dones  a  ceux  et  a  lez  heires  de  lour 
deux  corps  engendres  *]. 

^  Item,  n  terre  wit  done  a  un  home  et  a  les  heirea  quil 
engendra  de  corps  safemcy  en  ceo  cm  le  baron  ad  estate  en 
lespeciall  tcdlle,  et  la  feme  nad  riens, 

30  Item,  M  home  ad  issue  fitz^  et  devie,  et  terre  est  done  al 
fitZy  et  a  les  keires  de  corps  son  pere  engendres,  ceo  est  bone 

taille  et  unquore  le  perefuxst  mort  al  temps  de  le  done,  Et 
moltz  autres  estates  y  sont  en  le  taille  per  leqaite  de  le  dit 
estatute  que  icy  ne  sont  specifiez. 

31  Mes  si  home  donna  terres  ou  tenementes  a  un  autre,  a 
avoir  et  tenir  a  luy  et  a  ses  heires  males,  ou  a  ses  heires 


*  The  words  within  brackets  are  in  Lettou  Sf  M.  only,  and  not  in  any 
other  printed  copy. 


(m)  The  three  estates  limited  in  all  the  entails  intended  in  the  sta* 

the  preamble  of  the  act,  that  is  to  tate,   for  the  donor  might  make 

say,  especial  tail,  frank  marriage,  other  entails  by  his  limitation ;  for 

and  general  tail,  are  put  there  for  his  will  is  a  law  as  to  the  estates 

examples,    and   not  as  containing  taU.  Plowd,  251. 
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male  on^,       females,  he  to  whom  such  a  gift  is  made  hath  fee-simple, 

rimpie,  hecause  it  is  not  limited  hy  the  gift,  of  what  hody  the  issue 

male  or  female  shall  he,  and  so  it  cannot  in  anywise  he 

taken  hy  the  equity  of  the  said  statute,  and  therefore  he  hath 

a  fee-simple,  &c. 

females,  il  a  qui  Hel  done  est  fait,  ad  fee-simple,  pur  ceo  que 
nest  my  lymyte  per  le  done  de  quel  corps  lissue  male  ou  tissue 
female  issera,  et  issint  il  ne  poet  en  aseun  manere  estre  pris 
per  lequite  del  dit  estatute,  et  pur  ceo  it  ad  fee-simple,  ^c. 


CONCLUDING   REMARKS. 


The  inheritance  arising  from  a  grant  or  gift  at  common 
law  to  A.  and  the  heirs  of  his  hody,  or  from  such  other  hke 
grant  was  called  a  fee-simple  conditional,  i.  e.  it  was  a  fee- 
simple  which,  hefore  issue  had,  could  not  he  ahened;  hut  the 
terras  of  the  gift  heing  interpreted  as  an  impUed  condition, 
scil.  that  the  donee  had  issue,  upon  issue  had,  the  donee's  es- 
tate, from  a  conditional  estate,  hecame  an  absolute  fee-simple 
for  the  purpose  of  alienation,  because  the  condition  was 
deemed  to  have  been  performed. 

To  obviate  the  inconyeniences  arising  from  this  construc- 
tion, the  Stat.  Westm.  2,  13  Ed.  1,  (1285),  c.  1,  commonly 
termed  the  statute  de  donis  conditionalibus,  was  passed, 
whereby  it  was  ordained,  "  That  the  will  of  the  donor  ac- 
cording to  the  form  in  the  deed  of  gift  manifestly  expressed, 
shall  be  from  henceforth  observed;  so  that  they  to  whom  the 
land  was  given  under  such  condition,  shall  have  no  power  to 
alien  the  land  so  given,  but  that  it  shall  remain  unto  the 
issue  of  them  to  whom  it  was  given  after  their  death,  or  shall 
revert  unto  the  donor  or  his  heirs,  if  issue  fail,  so  as  there  is 
no  issue  at  all,  or,  if  any  issue  be  and  fail  by  death,  the  heir 
of  the  body  of  such  issue  failing."     2.  "  Neither  shall  the 
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second  husband  of  any  such  woman  from  henceforth  have 
anything  in  the  land  so  given  upon  condition,  after  the 
death  of  his  wife,  by  the  law  of  England;  nor  the  issue  of  the 
second  husband  and  wife  shall  succeed  in  the  inheritance; 
but  immediately  after  the  death  of  the  husband  and  wife, 
(to  whom  the  land  was  so  given),  it  shall  come  to  their  issue, 
or  return  unto  the  giver  or  his  heir,  as  before  it  is  said." 

By  this  statute  a  new  sort  of  estate  was  cut  out  of  (taillf) 
a  fee-simple,  upon  the  creation  of  which  depended  a  right  of 
reversion  to  the  donor  or  his  heirs,  on  failure  of  issue  in- 
heritable by  force  of  the  gift.  On  the  creation  of  an  estate 
tail,  or  indeed  of  any  estate  on  which  a  reversion  depends  or 
is  expectant,  the ^e^  is  abstractedly  divided  into  two  essences; 

1,  the  previous  estate  or  immediate  interest,  viz.  the  fee-tail, 
which  in  reference  to  this  doctrine  is  termed  the  particular 
estate,  and  in  practice  means  a  previous  estate  in  possession; 

2,  the  fee-simple  in  reversion,  being  the  estate  resting  in  the 
donor  to  take  effect  in  ftiture,  and  expectant  or  determinable 
on  the  destruction  or  determination  of  the  particular  estate, 
both  interests  forming  in  law  one  estate.  So  that  the  fee  is 
divided  into — 1,  the  estate  tail,  viz.  the  particular  estate 
passing  to  the  donee;  while  2,  the  reversion,  viz.  the  undis* 
posed  remnant  or  residue,  remains  in  the  donor  (§  18),  the 
donor  having  one  inheritance,  viz.  a  fee-simple;  and  the 
donee  another  inheritance  of  an  inferior  degree,  viz.  a  fee- 
taO. 

At  the  time  this  statute  passed,  the  power  of  aliening  land 
had  become  so  absolute,  that  the  lands  of  the  nobles  were 
continually  diminishing;  but  the  operation  of  this  statute 
had  a  contrary  effect,  and  rendered  in  time  the  nobility  not 
only  dangerously  powerftd,  but  abstracted  land  from  the  pur- 
poses of  commerce;  at  last,  however,  the  device  of  a  common 
recovery  (n)  to  bar  an  entail  was  supported  by  the  decision  of 


(n)  The  form  of  a  recovery  is    ment  in  a  real  action,  and,  there* 
that  of  a  collusive  suit  and  judg-    fore,  under  the  very  form  of  the 
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the  Judges  of  the  Court  of  Common  Fleas  in  TaltarunCa  ease, 
Mich.  12  £d.  4;  and  the  stat.  4  H.  7,  c.  24,  made  a  fine 
with  proclamations  conclusive  against  all  persons,  hoth 
*'  strangers ''  and  *'  priyies,"  excepting  only  such  persons, 
not  parties  to  the  fine,  as  are  women  covert,  persons  under 
age,  in  prison,  out  of  the  realm,  or  not  of  sane  mind;  hut 
saving  the  right  of  all  persons  which  accrued  after  the  en- 
grossing of  the  fine,  they  pursuing  their  right  within  five 
years  after  it  had  accrued;  the  judges,  hy  a  decision  upon  a 
question  which  shortly  afterwards  occurred  upon  an  ambigu- 
ity in  the  stat.,  decided  that  the  issue  were  bound  by  the  fine, 
which  decision  was  confirmed  by  stat.  32  H.  8,  c.  36,  acting 
retrospectively.  Estates  tail  in  some  instances  could  have 
been  barred  by  release  with  warranty,  and  by  the  operation 
of  discontinuance;  but  by  stat.  3  &4  Gul.  4,  c.  74,  s.  14,  the 
doctrines  of  warranty  and  discontinuance  do  not  apply  to 
cases  occurring  after  31st.  Dec.  1833. 

The  estates  tail  that  have  been  created  by  the  crown  for 
public  services,  or  on  other  considerations,  are  inalienable,  as 
those  estates  are  expressly  exempted  by  the  statutes  of  32 
Hen.  8,  c.  26,  and  34  &  35  Hen.  8,  c.  20;  which  kst  sta- 
tute enacted  that  no  feigned  recovery  should  operate  against 
tenants  in  tail  of  the  gifts  of  the  crown,  or  where  the  re- 
version was  in  the  crown;  and  by  various  later  acts,  a  per- 
petual entail  is  still  preserved  in  certain  noble  families,  whose 
estates  were  originally  granted  by  parliament  in  considerar 
tion  of  public  services.  With  regard  to  estates  tail  in  gene- 
ral, they  are  chargeable  with  debts  due  to  the  crown  by 
record  or  specialty,  33  H.  8,  c.  39,  s.  75,  and  can  be  sold  for 


law  itself,   the    law  was    eladed.  taking,  with  or  withoat  a  render ; 

See  Dalrymple'9  Essay  on  Feuds,  it  presupposes    a  snit    in  a  real 

135-6.     A  fine  is  an  agreement  of  action,  and  a  concord  or  agreement, 

the  parties  on  record,  hy  which  the  hy  which  the  deforciat  or  defend- 

lands  are  transferred  from  the  cwi'  ant  in  this  supposed  suit  acknow. 

usor,  the  party  aliening,    to   the  ledges  the  right  of  the  plaintiff. 
conusee,  the  party  purchasing  or 
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debts  contracted  by  a  bankrupt  or  insolventy  bj  virtue  of  the 
Bankrupt  and  Insolvent  Acts.  The  means  of  defeating  an 
estate  tail^  and  enabling  the  tenant  in  tail  to  alien  and  to  bar 
the  interest  of  his  issue;  as  well  as  that  of  the  reversioner, 
was  effected  by  the  methods  before  noticed,  fine  and  com- 
mon recovery;  but  these  assurances  which  were  extremely  an- 
tiquated, very  subtle,  and  depended  upon  principles  nearly 
obsolete,  have  been  substituted  by  more  simple  modes  of 
assurance,  provided  by  the  stat  3  &  4  Gul.  4,  c.  74;  and  the 
alienation  other  than  by  bankruptcy  and  insolvency  of  es- 
tates tail,  is  in  fact  regulated  by  that  act,  which  amongst 
other  essentials  provides,  ss.  40,  41,  "  That  every  such  as- 
surance (which  is  also  to  be  under  seal),  shall  be  enrolled 
in  the  Court  of  Chancery  within  six  calendar  months  after 
the  execution  thereof." 
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TENANT   IN   TAIL   AFTER   POSSIBILITY   OF   ISSUE   EXTINCT. 

Lyttleton  having  spoken  of  estates  of  inheritance  (a), 
Tiz.  fee-simple  and  fee-tail,  now  he  treateth  of  tenants  of  free- 
hold tantum(b),  that  is,  for  term  of  life;  and  therein  first 


(a)  The  ordinarf  division  of  es-  that  he  and  his  heirs,  lords  of  the 

tates  in  fee  is — 1st.  A  fee-simple  or  said  manor,  should  be  peers  of  the 

absolute  fee ;  2nd.  Limited  fees,  or  realm,  by  the  title  of  barons  of 

such  estates  as  are  clogged    and  Lisle ;  here  John  Talbot  had  a  base 

confined  with  conditions  or  quail-  or  qualified  fee  in  that  dignity,  and 

fications  of  any  sort,  which  are  sub-  the  instant  he  or  his  heirs  quitted 

divided  into  conditional  fees,  at  the  the  seigniory  of  this  manor,  the 

common  law  afterwards  turned  to  dignity  was  at  an  end.  This  estate  is 

feet'taU  by  the  statute  de  dorus  a  fee,  because  by  possibility  it  may 

(already  alluded  to),  and  qualified  endure  for  ever  in  a  man  and  hia 

fees,  also  termed  base  fees.   Lyttle-  heirs ;  yet  as  that  duration  depends 

ton  does  not  notice  a  qualified  fee  upon  the  concurrence  of  collateral 

which  Blackstone  describes  as  fol-  circumstances,  which  qualify  and 

lows : —  debase  the  purity  of  the  donation, 

**  A  BASK  or  qualified  fee  is  such  it  is  therefore  a  qualified  or  base 

a  one  as  has  a  qualification  subjoined  fee."  B.  C.  ii.  109.    Co.  Lyit.  27. 
thereto,  and  which  must  be  deter-        (b)  To  hold   in  freehold  is  to 

mined  whenever   the  qualification  hold  for  terme  of  his  owne  lyfe,  or 

annexed  to  it  is  at  an  end.     As,  in  for  terme  of  another  man's  lyfe. 

the  case  of  a  grant  to  A.  and  his  And  in  this  case  the  fee  and  the 

h.&nttenant9qf  the  manor  of  Ikde;  right  remaineth  in  the  person  of 

in  this  instance,  whenever  the  heirs  him  of  whome  he  holdeth.   And  for 

of  A.  cease  to  be  tenants  of  that  that  this  tenaunt  may  not  alien  in 

manor,  the  grant  is  entirely  de-  fee  nor  for  terme  of  lyfe.    And  if 

feated.      So,    when     Henry   YL  he  do,  it  is  well  lawful  to  him  in 

granted  to  John  Talbot,  lord  of  the  whom  the  fee  and  the  right  abideth 

manor  of  Kingston- Lisle  in  Berks,  to  enter.     Olde  Tenures ^  %  8. 
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of  tenant  in  tail  after  possibility  of  issue  extinct  (c);  and  he 
giveth  onto  him  the  first  place,  because  this  tenant  hath  eight 
qualities  and  privileges,  which  tenant  in  tail  himself  hath, 
and  which  lessee  for  life  (§  56)  hath  not:  as  first,  he  is  dis- 
punishable for  waste  (d);  Co.  Lytt.  27.  b. — [The  remain^ 
ing  seven  privileges  are  in  respect  of  this  tenanfs  appear- 
ance  in  a  real  action,  and  in  respect  of  non-attomment, 
incidents  obsolete  and  repealed,']  On  the  other  hand,  this 
tenant,  as  an  ordinary  tenant  for  life,  forfeits  his  estate  if  he 
aliens  in  fee,  (Olde  Tenures,  §  8^  19),  and  in  some  other 
respects  he  is  treated  as  a  mere  tenant  for  life. — Ibid.  Lyt- 
tleton  informs  us  that  this  estate  arises  where  one  is  (with 
or  without  his  wife)  tenant  in  special  tail,  (and  no  one  else, 
§  34),  and  a  person  from  whose  body  the  issue  was  to  spring, 
dies  without  issue;  or,  having  left  issue,  that  issue  becomes 
extinct,  in  either  case  the  survivor  of  such  donees  in  special 
tail  is  tenant  of  this  estate.  The  periphrasis  in  the  descrip- 
tion of  this  tenant  is  by  Blackstone  deemed  absolutely  ne- 
cessary to  give  an  adequate  idea  of  this  estate,  viz.  an  estate 
tail  in  the  survivor  which  cannot  descend  to  any  one;  but 
Mr.  Houard's  appellation — "  Tenant  in  tail  spe  prolis  ex- 
tinetdy*^  seems  sufficiently  expressive. 


(e)  To  hold  in  the  taile   after  waste.    And  note  that  if  he  alien, 

possibilitie  of  issne  extinct,  is  where  he  in  the  reversion  shal  not  have  a 

land  is  given  to  a  man  and  to  his  writ  of  entrie  tn  amttmili  com. 

wife  and  to  the  heires  of  their  two  But  he  may  enter  and  his  entre  is 

bodies  engendered,  and  one  of  them  lawfoll.    Per  Bob.  Thorpe^  Chief 

overlyveth  the  other  without  issue  Ju9iiee.  28  E.  3,  96,  and  49  E.  3, 

betwene  them  begotten,   he  shall  25.     Olde  Tenurest  §  19. 
holde  the  land  for  terme  of  hys        (<Q  That  is,  he  may  cut  timber, 

owne  life  as  tenant  in  taile  after  and  is  not  accountable  for  it,  but  he 

possibilitie  of  issue  extinct.     And  is  restrained  from  malieUmt  waste, 

notwithstanding  that  he  do  waste  he  one  species  of  which  is  the  cutting 

shal  never  be  impeached  of  that  of  ornamental  trees. 
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TcfMouy  in  32  Tenant  in  the  tail  ailer  possibility  of  issae  extinct  is, 

d^/bwd.  '  where  tenements  are  given  to  a  man,  and  to  his  wife  in 
especial  tail,  if  one  of  them  die  without  issue,  he  that  sur- 
Gifttoamm  TiTcth  is  tenant  in  tail  after  possibility  of  issue  extinct:  and 
special  tou,  if  they  have  issue,  [and  the  one  die,  albeit  that]  during  the 
nen.  life  of  the  issue,  he  that  surviveth  shall  not  be  said  tenant  in 

tail  ailer  possibility  of  issue  extinct;  yet  if  the  issue  die  with- 
out issue,  so  as  there  be  not  any  issue  aUve,  which  may  in- 
herit by  force  of  the  tail,  then  he  that  surviveth  of  the 
donees  is  tenant  in  the  tail  after  possibiUty  of  issue  extinct. 
SriSteST*"  ^  '^^  ^  tenements  be  given  to  a  man  and  to  the  heirs 
viz.  one  donee,  which  he  shall  beget  on  the  body  of  his  wife ;  in  this  case 
the  wife  hath  nothing  in  the  tenements,  and  the  husband  is 
seised  as  donee  in  especial  tail:  And  in  this  case,  if  the 
wife  die  without  issue  of  her  body  begotten  by  her  husband, 
then  the  husband  is  tenant  in  tail  after  possibihty  of  issue 
extinct. 

^  Tenaunt  en  le  taille  aprea  possibiUte  dusue  extient  est, 
lau  tenementes  sont  donez  a  un  home  et  a  safeme  en  especiall 
taille,  si  lu?i  deux  devie  sauns  issue,  celuy  qui  survesquist  est 
tenaunt  en  le  taille  apres  possibilite  dissue  extient,  Et  sits 
awient  issue,  et  lun  devie,  eoment  que  durant  la  vie  tissue, 
celuy  qui  survesquist  ne  sera  dit  tenaunt  en  le  taille  apres  pos- 
sibilite dissue  extient ;  utiquore  si  lissue  devie  sauns  issue,  issint 
que  ne  soit  ascune  issue  en  vie  que  poet  enheriter  perforce  de 
le  taille,  donques  celuy  qui  survesquist  de  les  donees  est 
tenaunt  en  le  taille,  apres  possibilite  dissue  extient. 

33  Item,  si  tenementes  sount  donez  a  un  home  et  a  les  heires 
quit  eiigendra  de  corps  sa  feme,  e?i  ceo  casta  feme  rmd  riens  en 
les  tenementes,  et  le  baron  est  seisi  come  donee  en  lespeciall 
taille:  et  en  ceo  cas,  si  la  feme  devie  sauns  issue  de  son 
corps  engendre  per  son  baron,  'donques  le  baron  est  tenaunt  en 
le  taille  apres  possibilite  dissue  extient. 
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^  And  note  well,  that  none  can  be  tenant  in  tail  after  pos-  Thutemmu^ 

ccotm  omIv  ilk 

sibility  of  issue  extinct,  but  one  of  the  donees,  or  the  donee  tptdai  tau, 

..  ani  it  eon- 

in  an  especial  tail.     For  the  donee  in  eeneral  tail  cannot  ever  fin«dto^ 
be  said  to  be  tenant  in  tail  after  possibiHty  of  issue  extinct,  donenwd^ 
for  that  always^  during  his  life,  he  may  by  possibility  have 
issue,  which  may  inherit  by  force  of  the  same  tail.     And  so  Tturnfim  <#■ 

MM  eoKt¥ft  be 

in  the  same  manner  the  issue,  which  is  heir  to  the  donees  in  tenant  in  mi» 
the  special  tail,  cannot  be  tenant  in  tail  after  possibility  of 
issue  extinct,  &c.,  for  the  reason  abovesaid  &c.*. 

^  Et  nota  que  nul  poet  ettre  tenauni  en  le  iaile  apreapoB' 
sibiHte  dissue  extient /arsque  un  det  donees,  ou  le  donee  en  un 
etpeeiall  taille,  Qar  le  donee  in  generall  taille  nepoet  eatre 
unquee  dit  tenaunt  en  le  taille  apree  poseibilite  diuue  extient^ 
pur  ceo  que  touts  tempa  durant  sa  vie,  il  poet  per  possibilite 
aver  issue  que  poet  enheriter  perforce  de  mesme  le  taille,  Et 
issint  en  mesme  le  manere  lissue  que  est  heire  a  les  doneez  en 
un  especiall  taille  ne  poet  estre  dit  tenaunt  en  le  taille  apres 
possibilite  dissue  extient,  ^c,  causa  qua  supra,  ^c* 


*  An  addition  to  the  text  occun  here  in  the  common  copies,  which,  as 
it  is  according  to  law,  is  here  gi^en,  viz. 

"  And  note,  that  tenant  in  tail  after  possibility  of  issue  extinct  shall 
not  be  punished  of  waste,  for  the  inheritance  that  once  was  in  him.  10 
If.  6,  I.  But  he  in  the  reversion  may  enter  if  he  alien  in  fee.  45  B.  3, 
22."  This  and  that  which  follows  is  not  in  the  first  edition  (which  I 
have).  Co.  Lytt,  28.  b.  Sir  Ed.  Coke  evidently  alludes  to  the  copy  of 
the  Tenures  printed  at  Rohan  {Rouen),  by  Pynson,  which  he  believed  to 
have  been  the  first  edition,  but  the  editions  by  Leitou  Sc  M.f  MachL,  as 
weU  as  this  Rohan  edition,  do  not  give  this  addition.  It  was  introduced 
by  Redm.  It  also  appears  in  all  the  copies  of  Rasieir a  Translation. 
The  *'  &c.'s  "in  the  concluding  passage  of  this  section  are  in  Lettou  ^ 
M.  only. 
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CHAPTER  IV. 


TENANT   BY  THE   CURTESY. 

35  Tenant  by  the  curtesy  of  England  (a)  is  where  a  man 
taketh  a  wife  seised  id  fee-simple,  or  in  fee-tail  general,  or 
seised  as  heir  in  tail  especial,  and  hath  issue  by  the  same 
wife,  male  or  female  [bom  aUve],  albeit  the  issue  afterwards 
dieth  or  liveth,  yet  if  the  wife  dies,  the  husband  shall  hold  the 
land  during  his  life  by  the  law  of  England.  And  he  is  called 
tenant  by  the  curtesy  of  England,  because  this  is  used  in  no 
other  realm  but  in  England  only.     And  some  have  said,  that 

35  Tenaunf  per  le  curtosie  Dengleterre  est,  lau  home  prent 
feme  aeisie  en  fee-simple,  ou  en  fee  taille  generall,  on  seisie 
come  heire  de  le  taille  especiall,  et  ad  issue  per  mesme  la  feme 
male  oufemdU,  \neez  vife],  soit  tissue  apres  mart  ou  en  vie,  si 
la  feme  devie,  le  baron  tiendra  la  terre  duraunt  sa  vie  per  la 
ley  Dengleterre.  Et  est  appelle  tenaunt  per  le  curtosie  Den-' 
gleterre,  pur  ceo  que  ceo  nest  ewe  en  nul  auter  roicdme,  forsqvLe 
tantsolement  en  Engleterre.     Et  aseuns  ount  dit,  que  il  ne 


(a)  To  hold  by  the  curtesy  of  tesy  of  England  and  by  the  law. 

Englande  is*  there  where  a  man  Andt  in  this  case  the  fee  and  the 

taketh  a  wife  inherited,  and  they  right  remaineth  in  the  person  of 

have  issue  a  son  or  daughter,  and  him  of  whom   he  holdeth ;    and, 

the  wife  dyeth,  [by  reason  of  this  therefore,  this  tenant  may  not  alyen 

issue t],  whether  the  issue  be  deade  in  fee  nor  for  terme  of  another's 

or  alive,  {soit  le  inue  mort  ou  en  life,  and  if  he  do,  it  is  lawful  to 

vie),  the  husband  shall  holde  this  him  in  the  reversion  to  enter. — 

land  for  term  of  his  life  by  the  cur-  Olde  Tenuree,  §  6. 

*  Is  to  hold  where.  Berth,  1531.  t  Id.            X  For.  Id, 
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he  shall  not  he  tenant  by  the  curtesy,  unless  the  child  which 
he  hath  by  his  wife  be  heard  to  cry ;  for  by  the  cry  it  is 
proved  that  the  child  was  bom  alive,  &c.  (b).  [Quare,  ^.*'i 

serra  tenaunt  per  le  curtotie,  si  non  que  lenfaunt  quil  ad  per 
9a  feme  wit  oye  crye,  car  per  le  crier  est  le  prove  que  len- 
Jaunt  Jkist  nee  vifcy  ^c.  [Quare,  ^c*.] 


*  The  reading  as  giTcn  in  the  text,  indading  the  words  placed  within 
bracketSi  is  according  to  Letiou  Sf  M. ;  bat  MaehL,  Rok,,  Pynt.  1516, 
Redm.,  Berth.,  MiddL,  Powel,  Sm.  Toityl,  1554,  and  ed.  1671,  render 
the  text  without  the  words  in  the  brackets,  and  so  also  do  the  copies  of 
RoitelTs  TVaiuL  Both  the  editions  by  Tottyl,  1557,  give  oyet  on  tU-^ 
keeurd  or  teen,  concluding,  nee  vif,  Ideo  qtuere — bom  alive,  therefore 
mquire,  Tbttyl,  1567, — 1577,  has  the  same  two  readings,  and  also 
oyee  ou  ff\fe,  which  in  all  subsequent  editions  to  1639,  is  by  a  misprint 
corrapted  to  vtfe*  The  copy  of  the  Tenures  in  Co.  Lytt.  reads  oyee  ou 
v(fe,  in  the  English  rendered  bom  alive,  which  shews  that  Sir  Edward 
Coke  did  not  minutely  collate  his  Text,  though  he  notices  several  false 
readings  in  the  course  of  his  comments. 


(&)  If  it  be  borne  alive  it  is  suffi-  should  hold  the    inheritances    of 

dent  though  it  be  not  heard  cry,  their  wives  for  life.  Co,  Lytt,  29.  b. 

for  peradventure  it  may  be  borne  If  the  issue  be  bom  living,  not- 

dumbe,  and  this  is  resolved  clearly  withstanding  that  he  die  before  he 

in  Pttine*a  case,  [8  Rep,  fol,  S4]  ;  be  heard  cry,  the  husband  shall 

for  the  pleading  is,  that  during  the  be  tenant  by  the  curtesy ;  for  the 

marriage  he  had  issue  by  his  wife,  issue  shall  not  be  taken  if  the  in- 

and  upon  that  point  the  trial  is  to  iant  were  heard  cry  after  he  was 

be  had,  and  upon  the  evidence  it  bom,  but  if  he  were  bom  alive  or 

must  be  proved  that  the  issue  was  not. — Kitchin,  318,  ed,  1675. 

bom  alive,  for  mortuu*  exitue  non  And  it  is  to  be  understood,  that 

ett  exitus,  so  as  the  crying  is  but  a  if  the  issue  which  the  husband  has 

proof  that  the  child  was  bom  alive,  by  his  wife  be  bom  alive,  notwith- 

and  so  is  motion,  stirring,  and  the  standing  that  he  die  before  that  he 

like.    And  it  is  said  by  an  ancient  be  heard  cry,  and  before  that  he  be 

author,  [Mirrour,  c.  1,  §.3],  that  baptized,  if  neglect  of  baptism  be 

it  was  ordained  in  the  reign  of  King  not  in  the  husband  by  wilfulness, 

Henry  I.,  that  all  who  survived  their  the  husband  shall    be   tenant  by 

wives  who  had  conceived  by  them,  curtesy ;  but  if  such  neglect  be  by 
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CONCLUDING    REMARKS. 


With  regard  to  this  estate,  Mr.  Houard  notices  that  the 
word  curtoiaie  betrays  its  French  origin.     This  right  of  the 


wilfulness  of  the  hosband,  some  say  e<f.  1611. 

that  then  the  husband  shall  not  be  Henrico  adseribunt  nonnulH  /«- 

tenant  by  the  curtesy.  13  H.  3.  ffem,  gwtm  CfurtoU^  d'Angleterre, 

Dower,  188;  Perkine'e  Profitable  dicuntleiu  Hde,  vir  nteeepid  prole 

Booke,  ^471.    This  ancient  requi-  conjuffie  demortwe  her  edits fruitnr, 

site  of  baptism  may  perhaps  explain  in  hunuam  eeilicet  dum  egerit, — 

what  Mr.  Hargrove  conceived  an  Selden,  Janue  Anglorum,  §  38. 

nnacoonntable  peculiarity,  yiz.  that  When  a  man  shall  take  lands 

the  birth  of  a  male  was  to  be  proved  in  marriage  with  a  wife,  if  he  have 

by  men  only,  as  it  seemed  to  him  on  begotten  of  the  same  his  wife,  an 

reference  to  a  record  from  Lord  heir,  son,  or  daughter,  which  shall 

Hale* 9  MS8,,  hut  puer  means  m-  be  heard  to  cry  within  the  four 

eue  without  reference  to  sex ;  and  walls,  if  the  same  husband  overlive 

the  naming  the  child  by  women  was  his  wife,  whether  the  heir  live  or 

probably  meant  as  a  substitute  for  not,  the  same  land  shall  remain  to 

baptism  by  a  man.    The  record  as  the  husband  [for  his  life],  and  after 

dted  by  Lord    Hale   is    thus : —  the  death  of  the  husband,  the  lands 

Quia  puer  nonfitit  vieue  nee  audi'  shall  return  to  the  donor  or  to  his 

iu9  eUamare  ab  hominibue  maeeulief  heir ;  but  if  he  have  no  heir  by  his 

licet  per  feminae  nominatue  /uit  wife,  then  after  the  death  of  the 

Johannes, — Hill.  S  B.  I,  rot.  1,  wife,  it  shall  return  to  the  donor  or 

Vigom*.    Therefore  husband  not  to  his  heir. — Statutum  de  tenenti^ 

tenant  by  the  curtesy.  bus  per  legem  Anglite — temp,  in- 

But  in  this  it  is  required  that  the  cert. 

child  be  vitall,  that  is  to  say,  be  Cum  consuetudo  et  lew  Angliti 

bom  and  brought  forth  into  this  sit,  quod  si  aHquis  desponsaverit 

world  alive;  and  therefore  the  com-  aliquam  httreditatem  habentem,  et 

mon  saying  is,  and  hath  been,  that  ex  edprolem  habuerit,  cujus  clamor 

unless  the  child  be  heard  cry,  the  auditus  fiterit  ir{lra  quatuor  pa- 

father  shall  not  be  tenant  by  the  rietes,  et  vir  supervixerit  ujporem, 

curtesy,  for  the  only  proof  and  ar-  habebit    toid  vitd  sud  custodiam 

gument  of  life  in  an  infant  bom  is  httreditatis  uxoris,  licet  ea  h^ere- 

the  vagite  [vagitus']  and  crying. —  dem  habuerit  ex  primo  viro,  qui 

Institutions  of  the  Laws  and  Sta-  plena  atatis  est:  praceptum  est, 

tutes  of  England,  (1541), /o/.  7  b,  quod  eadem  lex  observetur  in  Hi- 
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husband  to  enjoy  during  his  life  the  lands  of  his  deceased 
wife,  subsbted  in  France  from  the  seventh  century;  and  he 
traces  the  origin  of  this  right  to  a  moral  recompense  af- 
forded the  husband  in  respect  of  the  dower  to  which  the  wife 
would  have  been  entitled,  had  she  survived  her  husband. 
The  homage  which  the  husband  had  to  perform  for  his  wife 
in  her  name  was  styled  eouriety,  as  the  homage  which  she 
had  to  render  when  unmarried  was  always  distinguished  by 
that  name. 

The  Grermans,  according  to  Mr.  Houard,  acknowledged 
this  right  of  the  husband,  before  the  seventh  century. 

Lyttleton,  who  never  once  throughout  his  Treatise  alludes 
to  the  feudal  law  or  its  adoption  here,  imagined  that  this 
tenure  was  peculiar  to  England;  and,  in  one  sense,  he  is  not 
to  be  accused  of  ignorance,  for  the  Curialitaa  Scotia,  the 
fragment  styled  the  statute  de  tenentibus  per  legem  Anglut, 
and  the  precept  or  ordinance  by  Henry  III.,  that  this  custom 
should  have  place  in  Ireland,  are  all  secondary  to  and  de- 
rived from  the  adoption  of  the  feudal  system,  either  intro- 
duced or  perfected  by  William  the  Conqueror.     Sir  Martin 


it& — JSo/.  Ciaui.  11  JSr.  3,  mem^  estates  for  his  life,  in  nature  of  te- 

hrana  3,  cited  alao  in  Hotels  HiaU  nant  by  the  curtesy  of  England. — 

C.  L,   180,  and  m  WrigM^M  TV-  Bot.  Ctutumal,  Maner,  de  Sedgley 

nwree,  192.     [Cited  in  Hargr.  n.  com*  Staff, 
and  in  B.  C.  iL  116  (^),  asJto^.        That  is  to  say,  that  if ,  when  she 

Patent.'}  is  delivered  of  child,  the  infknt  be 

Si  habuit  axittan  p^i   audittu  heard  to  cry,  and  that  the  hne  and 

fitit  clemare  ecu  vocem  edere  it^ra  cry  be  raised  and  the  country  be 

gnaiuor  parietee.    Paeck.  9  £.  1,  assembled  and  have  the  view  of  the 

rot.  4.  ffale*e  M88.    The  hns-  child  so  bom  and  of  the  mother. — 

band  of  every  female  copyholder  datum,  de  Gavelk.  §  21.    EtpU' 

dying  seised  of  any  copyhold  es-  er  ille  viaut  fitit,  out  eognitue,  vei 

tate  within  this  manor,  by  whom  vagiene  eive  clamane  audiatur. — 

he  hath  had  issue  bom  alive,  and  TVtti.  17  £.3,  coram  Rege,  Rot. 

wMeh  hot  been  heard  to  cry,  is  32  Kam^.  cited  by  Mr.  Robineon 

entitled    by  the    custom    of  this  in  his  Cuetome  of  Gavelkind,  162 

manor  to  hold  his  wife's  copyhold  — 164. 
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Wright  says — "  Tenancies  by  the  curtesy  or  per  legem  terra, 
though  so  called  as  if  they  were  peculiar  to  England,  were 
known  not  only  in  Scotland  but  in  Ireland,  and  in  Normandy 
also/*  (he  here  refers  to  the  Ancien  Coutumter,  c.  119,  cited 
also  by  Mr.  Houard,  i.  51);  '^  and  the  Hke  law  or  custom  is 
to  be  found  amongst  the  ancient  Almain  laws  (c) ;  and  yet  it 
doth  not  seem  to  have  been  feudal,  nor  doth  its  original 
anywhere  satisfactorily  appear;  some  writers  ascribe  it  to 
Henry  1^  but  Nathaniel  Bacon  calls  it  a  law  of  counter-tenure 
to  that  of  dower;  " — ^which  last  opinion  is  justified  by  Mr. 
Houard,  who  speaks  fully  upon  the  origin  of  this  tenure  or 
right. 

The  circumstances  necessary  to  create  this  estate  are  stated 
by  Sir  Edward  Coke  to  be  marriage,  seisin  of  the  wife,  (and 
this  seisin  must  be  an  actual  seisin  or  a  «e»tn  in  fact),  issue, 
and  death  of  the  wife.  But  it  is  not  necessary  that  these 
should  concur  altogether  at  one  time.  Lyttleton  in  the  en- 
suing chapter  on  Dower,  an  analogous  estate,  tells  us,  ''  that 
in  eveiy  case  where  a  man  taketh  a  wife  seised  of  such  an 
estate  of  tenements,  &c.,  so  as  the  issue  which  he  hath  by 
his  wife  en  by  possibility  inherit  the  same  tenements  of 
such  an  estate  as  the  wife  hath,  as  heir  to  the  wife  {d);  in 


(c)  8i  qua  tnuUer  qua  haredita-  hme  pater  ^u»  habeai  iiceniiam 

tern  patemam  habet  post  nuptum  cum  lege  ipsas  ree  defendere* — LL» 

preffnanapeperit^ueromf  (hjpuer,  Alemannorum,  tit,  92. 
a  child  of  either  sex  is  meant),  et        {cf)  At  heir  to  the  wife.    This 

in  tjM<f  hard  mortuafueritf  et  in-  doth  imply  a  secret  of  law,  for  ex- 

fans   vivue    remanterit  aliquanto  oept  the  wife  be  actually  seised, 

tpatio  vet  uniu*  hone,  ut  possit  the  heir  shall  not  make  himself  heir 

aperire  oeulos  et  videre  eulmen  do-  to  the  wife ;  and  this  is  the  reason 

mus,  et  quatuor  parietee,  etpostea  that  a  man  shall  not  be  tenant  by 

d^nctus  fuerit,    h^ereditaa   ma-  the  curtesy  of  a  seisin  in  law. — Co. 

temaadpatrem  ejugpertineat;  et  Lytt.  40.  a.       [See  %  Rep.  36  a. 

tamen  n  tettee  habet  pater  ejus,  where  II  ^T.  4,  11,  and  40  J?.  3, 9, 

quod  tidissent  ilium  it\fantem  ocu-  are  cited  to  prove  this  doctrine. 

los  aperire  etpotuisset  eulmen  do-  Hargr.  n.  40  a.] 
mus  videre    et  quatuor  parietes, 
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such  case,  after  the  decease  of  the  wife,  he  shall  haye  the 
same  tenements  by  the  curtesy  of  England,  otherwise  not. 
$52. 

By  the  custom  of  Grarelkind,  a  man  may  be  tenant  by  the 
curtesy  without  the  having  of  any  issue,  but  the  custom  re- 
stricts the  curtesy  to  half  of  the  wife's  land,  which  is  for- 
feited on  the  widower's  marrying  again. — Customs  of  Gavel^ 
kind,  $  22. 

The  issue  must  be  bom  alive  (e) ;  and  a  rule  of  evidence 
appears  to  have  been  established  by  our  ancestors  in  deter- 
mining this  fact,  which  Lyttleton  notices.  It  would  seem 
that  the  ancient  and  prevailing  rule  of  law  was,  that  unless 
the  child  was  heard  to  cry,  the  husband  was  not  entitled  as 
tenant  by  curtesy;  and  certainly  almost  the  only  evidence 
that  could  have  been  adduced  in  favor  of  the  birth  of  a  child 
which  did  not  long  survive,  would  have  been  the  vagitus  or 
cry;  perhaps  it  was  to  this  case  the  rule  strictly  applied,  for, 
if  the  child  survived  any  length  of  time,  other  evidence  could 
have  been  adduced  of  a  nature  quite  as  conclusive.  The 
Germans,  by  their  law  of  curtesy,  established  a  rule  of 
evidence  which  steers  clear  of  the  arbitrary  precision  of  that 
required  by  our  old  law;  for  if  the  infant  was  alive  for  any 
time,  so  that  it  could  open  its  eyes  and  see  the  roof  of  the 
house  and  the  four  walls,  and  the  father  produced  witnesses 
to  that  fact,  he  enjoyed  the  mother's  estate. 

But  reason  demanded  that  other  evidence  of  the  birth  of 
the  child  than  the  cry  should  be  receivable;  and  so  it  was 
adjudged  at  a  very  early  period  in  the  opposite  instance  of 
attainting  a  tenant  in  dower  of  gavelkind  land  of  childbirth 
during  her  widowhood:  for  in  the  customs  of  gavelkind  the 
cry  of  the  child  is  mentioned  as  conclusive  evidence,  and  by 


(e)  ThiB  is  dear  from  the  words    plies  that  the  issue  should  be  bom 
of  Lyttleton  himself,  independently    alive. 

of  the  words  within  brackets,  f6r        Every  word  of  Lyttleton  is  ma- 
the  word  ^9re»f  qfierwardtf  im-    terial. — Co.  Lytt,  161.  a, 

E 
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that  rule^  it  was  contended  to  be  the  only  evidence  admis- 
sible of  the  birth;  but  then  it  was  adjudged,  as  now  it  would 
be,  that  other  evidence  is  receivable. — Robinson  Gavelk,  167. 
'  In  either  case,  as  the  act  of  delivery  is  transient  and  fre- 
quently momentary,  and  in  many  instances  not  susceptible  of 
proof  by  witnesses,  therefore  circumstantial  evidence  of  a 
direct  nature  was  sought  for  in  this  rule  of  proof;  which, 
when  coupled  with  the  quatuor  parietes,  the  four  walls  or 
house,  as  the  place  from  whence  the  cry  was  to  proceed,  or  in 
which  the  cry  was  to  be  heard,  strongly  points  to  the  identity 
of  the  mother  and  child,  and  in  all  probability,  with  regard  to 
tenancy  by  curtesy,  was  intended  to  prevent  a  wppontio 
partds,  a  crime  by  no  means  uncommon  in  rude  ages,  the 
simplicity  of  which  is  not  unfrequently  tainted  with  gross 
frauds  and  outrageous  impostures. 

Sir  Edward  Coke  (1  Inst,  8.  b.),  alludes  to  a  prevention  of 
a  suppositio  partHs  by  the  widow,  by  exercise  of  the  writ  de 
ventre  inspiciendo;  and  a  recent  instance  occurred  of  this  writ 
being  obtained  on  behalf  of  some  collateral  heirs,  who  feared 
a  supposititious  offspring. 

Magnas  lites  intalit  olim 
Falsum  mendaci  ventre  puerperam. — Catullut, 
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DOWER  (a). 

In  this  chapter  Ljttleton  divideth  dower  into  five  parts, 
viz. — dower  hj  the  common  law  (§  37) ;  secondly,  dower  hy 
the  custom  (§  38);  thirdly,  dower  ad  ostium  ecclesue  (§  39); 
fourthly,  dower  ex  asaensu  patris  (§  40);  and  fifthly,  dower 
de  la  plvM  beale  (§  48) .  And  all  these  dowers  were  instituted 
for  a  competent  livelihood  for  the  wife  during  her  life. — Co. 
Lytt.  33.  b. 

The  reason  why  the  law  gave  the  wife  a  dower  will  appear, 
if  we  consider  how  the  law  stood  anciently;  for,  hy  the  old 
law,  if  this  provision  had  not  heen  made,  and  the  party  at 
the  marriage  had  made  no  assignment  of  dower,  the  wife 
would  have  heen  without  any  provision,  for  the  personal 
estates  even  of  the  richest  were  then  very  inconsiderable;  and 
before  trusts  were  invented,  which  is  but  lately,  the  husband 
could  give  his  wife  nothing  during  his  own  life,  nor  could  he 
provide  for  her  by  will,  because  lands  could  not  be  devised, 
unless  it  was  in  some  particular  places  by  the  custom,  till 
the  statute  of  32  H.  8,  c.  1  .^Note  by  Editor  ofUth Edition 
of  Co.  Lytt. 


(a)  To  hold  in  dower,  is  where  a  hiB  life  in  fee-gimple  or  fee-taile, 

man  inherited  taketh  a  wife  and  and  ahee  shall  holde  these  landes 

dieth,  the  heire  shall  enter  and  en-  for  terme  of  her  lyfe  aa  her  free- 

dow  the  wife  of  the  third  part  of  holde. — Olde  TenureM,  §  9. 
all  that  that  was  to  her  husband  in 
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nmmevin  ^6  Tenant  in  dower  is  where  a  man  is  seised  of  certain 
lands  or  tenements  in  fee-simple  or  in  tail  general,  or  as  heir 
in  special  tail,  and  taketh  a  wife,  and  dieth,  the  wife  after  the 
decease  of  her  husband  shall  he  endowed  of  the  third  part  of 
such  lands  or  tenements  that  were  her  husband's  at  any  time 
during  the  coverture,  to  have  and  to  hold  to  the  same  wife  in 
severalty,  hj  metes  and  bounds  (6),  for  term  of  her  life,  whether 

36  Tenaunt  en  dower  est  lou  home  est  seisi  de  eerteyn  terres 
ou  tenementes  en/ee^mple  ou  en  fee-taille  generally  ou  come 
heire  de  le  taille  especially  et  prentfemey  et  devicy  la /erne 
apres  le  decesse  son  barony  serra  endowe  de  la  tierce  partie 
de  tielx  terres  ou  tenement es  queJUrent  a  son  baron  en  ascun 
temps  duraunt  la  coverturcy  a  aver  et  tener  a  mesme  la  feme 
en  several tCy  per  metez  et  boundesypur  terms  de  sa  vie,  le  quel 


(b)  In  severalty,  by  metes  and  part  of  the  pasturei  a  third  part  of 
bounds, — The  person  whose  daty  such  a  marsh,  &c.,  so  that  a  visible 
it  is  to  set  out  or  assign  the  dow-  and  known  separation  takes  place, 
ress  her  dower,  is  the  heir,  and  if  and  this  is  called  an  endowment 
he  does  not  do  this,  or  he  and  the  according  to  the  common  right, 
dowress  cannot  agree,  she  can  sne  If  the  sheriff  act  maliciously  or 
ont  her  writ  of  dotoer  unde  nihil  corruptly,  the  Court  will  award  an 
habet  against  the  heir,  and  recover  attachment  against  him.  Where 
her  dower  either  in  the  County  dower  is  assigned  by  the  heir,  he 
Court,  or  if  the  writ  be  removed,  may,  by  consent  of  the  dowress, 
in  the  Court  of  Common  Pleas,  assign  one  part  in  lieu  of  another; 
If  the  inheritance  of  which  she  is  and  this,  when  accepted  by  the 
to  be  endowed  be  divisible,  her  dowress,  is  termed  an  assignment 
dower  is  to  be  set  out  or  assigned  against  common  right  Of  inherit- 
by  metes  and  bounds;  and  this  di-  ances  that  are  entire,  seil.  not  di- 
vision, if  made  by  the  sheriff  after  visible  in  their  nature,  she  must  be 
judgment  upon  her  writ  of  dower,  endowed  in  a  certain  and  special 
must  be  strictly  by  metes  and  manner;  (for  she  cannot  be  en- 
bounds,  t.  e.  he  is  compellable  to  dowed  of  the  thing  itself),  as  of  the 
assign  a  third  of  such  a  meadow,  third  part  of  the  profits  of  an  of- 
a  third  of  the  arable  land,  a  third  fioe,  the  third  presentation  of  an 


f  lOS. 


CHAP,  v.]  LYTTLETON's   TENUBS8.  53 

she  hath  issue  by  her  husband  or  no,  and  of  what  age  soever 
the  wife  be,  so  as  she  be  past  the  age  of  nine  years  at  the 
time  of  the  death  of  her  husband ;  or  else  she  shall  not  be 
endowed. 

37  And  note  well,  that,  by  the  common  law,  the  wife  shall 
have  for  her  dower  but  the  third  part  of  the  tenements 
which  were  her  husband's  during  the  espousals;  but  by  cus-  jdoccw^ctm. 
torn  of  some  country  she  shall  have  the  half,  and  by  custom  Am^w^ 
in  some  town  or  borough  she  shall  have  the  whole.    And 
in  all  these  cases  she  shall  be  called  tenant  in  dower. 

^  Also  there  be  two  other  kinds  of  dowers,  «ci7.  dower 

ele  avoit  issue  per  son  btnran  ou  nemy,  et  de  quele  age  que  la 
feme  wit,  iwint  quele  passe  lage  de  ix.  ans  al  temps  de  le 
tnariaunt  son  baroUy  ou  autrement  ele  ne  serra  mye  en- 
dowe. 

37  Et  notOy  que  per  la  eomen  ley  la  feme  navera  pur  sa 
dower  forsque  la  tierce  partie  des  tenement es  que  furent 
a  son  baron  duraunt  lespousels,  mesper  custume  dascunpays 
elle  avera  la  moite,  et  per  custume  en  ascun  ville  et  borough 
ele  avera  lentierte,  Et  en  toutes  tielx  cases,  elle  sera  dit 
tenaunt  en  dower. 

38  Juxi  y  sont  deux  autres  maners  de  dowers,  scil.,  dower 


advowson,  the  third  part  of  tithes  by  a  tenant  seised  of  tiie  freehold 

of  com,  to  be  set  out  by  the  third  of  the  land  chargeable  with  dower, 

sbeafy  and  so  of  other  tithes,  the  or  by  the  guardian  of  the  heir^  and 

third  part  of  the  profits  of  a  court-  in  the  latter  case,  if  the  heir  was 

leet  or  court-baron,  the  third  part  within  age  at  the  time  of  the  as- 

of  a  free  fishery,  by  the  third  of  the  signment,  and  even  if  he  assigned 

drauj^  or  the  third  cast  of  the  the  dower  himself,  while  under  age, 

net,  &c.  the  dowress,  if  endowed  of  a  greater 

The  dowress  being  entitled  to  part  than  she  was  justly  entitled 

tiie  one  third  part  of  the  land,  is  to  to,  can  be  compelled  to  restore  the 

have  her  dower  assigned  according  surplusage,  upon  the  heir's  suing 

to  the  improved  value.    The  dower,  out  his  writ  of  admeamrement  of 

in  some  instances,  may  be  assigned  dower. 


eAurefttfoor. 
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which  b  called  *^  dowment  at  the  church-door/'  and  dower 
called  ^*  dowment  hy  the  Other's  assent  (c)." 
Dower  at  the  ^^  Dowmcnt  at  the  church-door,  is  where  a  man  of  Aill 
age  seised  in  fee-simple,  who  shaU  he  wedded  unto  a  wife, 
and  when  he  cometh  to  the  door  of  the  [monastery  or*] 
church  to  be  married,  and  there,  after  troth  plighted  be- 

a^ppelle  dowment  ad  ostium  ecdesis,  et  dower  appelle  dofw^ 
metU  ex  assensu  patris  (c), 

39  Dowment  ad  ostium  ecdesise,  est  lou  home  de  pleyn  age 
eeiei  en/ee^eimple  qui  sera  espouse  a  un/emey  et  quant  U  vient 
al  hays  [de  monasterie  ou*'\  del  esglise  destre  espouse,  et  la  apres 
affiaunee  entre  eusc/ait,  il  endowa  sa/eme  desa  entiere  terre. 


*  This  passage  reads  in  Letiou  Sf  M.,  Machl,,  and  Boh.,  as  aihuy9  de 
tmrnstr'  del  eaglUes  while  JEUdm,  leaves  out  the  words  within  brackets. 
In  the  next  section  (40),  these  words  occur  again,  when  Lettou  ^  M. 
reads  al  huyt  de  morutr*  de  parcel;  and  Machl.  al  huys  de  monttr*  del 
esgliee,  Pyns.  1516,  in  this  section  reads  al  huye  del  monaetr^  del  ee- 
gliee;  and  so  read  Middl,,  Redm,,  and  Berth,,  in  this  section  al  huys  de 
monastf*  de  parcel.  The  later  and  common  editidna  read  the  words 
within  brackets.  In  §  4  7,  these  words  also  occur,  and  a  oonftised  reading 
is  given  in  all  the  early  editions. 


(e)  These  dowers  at  the  church-  qf  Bath  as  having  had  five  husbands 

door  were  of  Norman  origin,  and,  at  the  church-door :  "  Housbondes 

according  to  Glanvill,  were  in  his  at  the  churche-dore  had  she  five." 

time,  the  reign  of  Henry  II.,  the  —v.  464. 

most  usual  species  of  dower ;  and  These  two  dowers  appear  not  to 
then  the  wife  could  not'  be  endowed  have  been  condusive  upon  the  wife, 
of  more  than  a  third  part :  but  this  at  least  in  Lyttleton's  time,  and 
rule  was  relaxed,  for  Lyttleton  in-  were  long  obsolete,  and  were  at  last 
forms  us  in  this  section,  that  the  abolished  by  etat,  3  4*  ^  WiU.  4, 
wife  may  be  endowed  of  the  whole  e,  105,  e,  13. 
or  any  part  of  the  husband's  land.  Tlie  dower  de  pluie  beale,  men- 
Marriages  were  before  the  Reform-  tioned  at  §  48,  expired  with  the 
ation  solemnized  at  the  church-  abolition  of  military  tenures,  by 
door.     Chaucer  describes  the  W{fe  ttat,  12  Car,  2,  c.  24. 
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tween  them,  he  endoweth  his  wife  of  his  whole  land,  or  of 
the  half  or  other  less  parcel,  and  there  openlj  doth  declare 
the  quantity  and  the  certainty  of  lus  land  that  she  shall 
have  for  her  dower:  In  this  case,  the  wife,  after  the  death 
of  the  husband,  shall  enter  into  the  said  quantity  of  land 
of  which  her  husband  endowed  her,  without  other  assign- 
ment of  any. 
^  Dowment  by  the  father's  assent  is,  where  the  father  is  Dower  mm- 

.  8C91SU  pstrbi 

seised  of  tenements  in  fee,  and  his  son  and  heir  apparent,  attkeehunA- 
when  he  is  married,  endoweth  his  wife  at  the  door  of  the 
[monastery  or*]  church,  of  parcel  of  his  father's  lands  or  tene- 
ments, with  the  assent  of  his  father,  and  assigns  the  quantity 
and  parcels:  In  this  case,  after  the  death  of  the  son,  the  wife 
shaU  enter  into  the  same  parcel  without  the  assignment  of 
any.  But  it  hath  been  said  in  this  case,  that  it  behoyeth  the 
wife  to  have  a  deed  of  the  father  to  prove  lus  assent  and 
consent  of  this  endowment.  *^  And  if  after  the  death  of  her  wuam  m^r 
husband  she  enter  and  agree  to  any  such  dower  of  the  dmth^fher 

oudele  moyte,  ou  del  autre  meindre  parcell,  et  la  overtment 
declara  le  guantite  et  la  certeynte  de  ea  terre  quele  avera  pur 
ea  dower:  En  ceo  cos  la/erne^  apres  le  mart  le  baroUy  entrera 
en  le  dit  quantite  de  terre  dount  le  baron  luy  endowa  sauns 
autre  amgnement  de  nulluy. 

^  Dowment  ex  assensu  patris  est^  lou  le  pere  eet  eeisi  de 
tenementee  en  fee,  et  wnfitz  et  keire  apparaunt,  quant  il  eet  e<- 
pouse,  endowa  sa/eme  al  Kuye  [de  monasterie  cm*]  del  eeglise^ 
de  parcel  dez  terrez  ou  tenementee  eon  pere,  del  assent  eon  pere, 
et  assigna  le  quantite  et  lee  parcels :  en  ceo  cas  apres  la 
mort  Ufitz,  la  feme  entrera  en  mesme  leparcell  sauns  autre 
assignement  de  nulluy.  Mes  il  ad  este  dit  en  ceo  cas,  quil 
covient  a  la  feme  daver  un/ait  de  le  pere  provant  son  assent 
et  consent  de  eel  endowment,  ^^  Et  si  apres  la  mort  le  baron 
ele  entra  et  agrea  a  ascun  tiel  dower  de  les  dits  ij.  dowers  ad 


*  See  anUt  p;  54,  n. 
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luubmdio       said  two  dowers  at  the  church-door^  she  is  excluded  from 
dower  or  daim  r^^mmg  au J  othcr  dowcr,  h J  the  oommon  law,  of  any  the  lands 


but,  in  dower 
0i  cotmtton 


uno,  or  tenements  which  were  her  hushand's.     But  if  she  wiU, 

she  may  refuse  such  dower  at  the  church-door,  &c.,  and  then 

she  may  he  endowed  according  to  the  course  of  the  common 

law. 

Heirnmethe        ^^  And  uotc  wcll,  that  uo  wife  shall  he  endowed  ex  asaeruu 

jMr-^Ffwrntf.  ^^^^^^  ^  f^j^  aforcssid,  hut  where  her  hushand  is  son  and 

heir  apparent  to  his  father.     Inquire  of  these  two  cases  of 

dowment  ad  ostium  ecclesue,  ^c,  if  the  wife  at  the  time  of 

»  the  death  of  her  hushand  he  not  past  the  age  of  nine  years, 

whether  she  shall  have  such  dower,  or  no. 
infheee  ^  And  uotc  Well,  that  in  all  cases,  where  the  certainty  ap- 

tS^^M  peareth  what  lands  or  tenements  the  wife  shall  have  for 
her  dower,  there  the  wife  may  enter  a^r  the  death  of  her 
hushand  without  assignment  of  any  other  (d).     But  where  the 

ostium  eoclesise,  ele  est  exclude  de  claymer  aecun  autre 
dower  per  le  ^omen  ley,  daacune  terres  ou  tenementes  quevx 
furent  de  son  dit  baron.  Mes  si  ele  voit,  ele  poet  rejkser 
tiel  dower  ad  ostium  ecclesise,  &c.,  et  donques  ele  poet  estre 
endowe  solonques  le  cours  de  le  eomen  ley. 

^^  Et  nota,  que  nut  feme  sera  endowe  ex  assensu  patris,  en 
la  fourme  avauntdit,  mes  lou  son  baron  est  fitz  et  heire  ap^ 
par  aunt  a  son  pere,  Qusere  de  ceux  ij.  cases  de  dowment  ad 
ostium  ecdesise,  &c.,  si  la  feme  al  temps  de  la  mort  son 
baron^  nepassa  lage  de  ix.  ans^  si  ele  avera  tiel  dower  ou 
non, 

^  Et  nota  que  en  toutz  cases  lou  le  eerteinte  appiert 
queux  terres  ou  tenementes  feme  avera  pur  sa  dower,  la 
feme  poet  entrer  apres  la  mort  son  baron,  sauns  assignement 
de  nuUuy.     Mes  lou  le  eerteynte  ne  appiert,  sicome  destre 


(<f)  That  \Bf  she  waa  not  obliged    as  a  jointreaa  may  now  do,  by  the 
to  put  her  right  in  suit,  but  might    same  reason, 
enter  without  any  formal  process, 
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*  Instead  of  the  words  within  brackets,  Pyn9,  1516,  Redm.,  Berth, ^ 
Middi.,  Powelj  8m. ,  Tbtfyl  1554,  read  apret  la  mort  ton  banm,  pur 
en  que  neet  lymitie;  and  with  these  agrees  RawteWa  TraneLf  which 
renders  these  words,  ifier  the  death  qf  her  hu$band,  beeauee  it  ie  not 
Umiied. 

t  Some  copies  QfRaeteiTs  Draiul,  after  1551  and  before  1627,  omit 


certainty  doth  not  appear,  as  to  be  endowed  of  the  third  part  lew, 
to  hare  in  severalty,  or  to  be  endowed  of  the  half  according  jwftei 
to  the  custom  to  hold  in  sereralty;  in  such  cases  it  behoreth 
that  her  dower  be  assigned  unto  her,  [because  it  doth  not  ap- 
pear*] before  the  assignment  what  part  of  the  lands  or  tene- 
ments she  shall  have  for  her  dower. 

^  But  if  there  be  two  jointenants  of  certain  land  in  fee,  and  £>^  "^^ 
the  one  alieneth  that  which  to  him  belongeth  to  another  in  feci  *^  "*  ^'^^ 
who  taketh  a  wife,  and  after  dieth,  in  this  case  the  wife  for 
her  dower  shall  have  the  third  part  of  the  moiety  which  her 
husband  purchased,  to  hold  in  common  and  occupy  in  com- 
mon, as  her  paxt  amounteth,  with  the  heir  of  her  husband, 
and  with  the  other  jointenant,  who  did  not  alien:  for  that 
in  such  case  her  dower  cannotf  be  assigned  by  metes  and 
bounds. 

endowe  de  la  Hereepartie  daver  en  severalte,  ou  desire  en- 
dawe  del  moite  eolonquee  le  eustume  de  tener  en  eeveralte ; 
en  tielx  eases  il  eovient  que  sa  dower  soit  a  luy  assigne,  \pur 
eeo  quod  non  constat*]  devaunt  Utssignement  quelpartie  de  les 
ierres  ou  tenemenies  elle  averapur  sa  dower. 

^  Mes  si  soient  deuxjointenaunts  de  certeyne  terre  enfee^ 
et  lun  aliefia  ceo  que  a  luy  qfiert,  a  un  autre  en  fee,  quiprent 
feme  etpuis  devia;  en  eeo  eas  la  feme  pur  sa  dower  avera  le 
tierce  partie  de  la  moite  que  son  baron  purchasa,  a  tener  en 
eomen  et  occupier  en  eomen,  come  sa  partie  amountay  ovesque 
leire  son  baron,  et  ovesque  lautre  jointenaunt  qui  ne  aliena 
pas:  pur  eeo  que  en  tiel  eas  sa  dower  nefpoet  estre  assigne 
per  metez  et  boundez* 


68 


LTTTLETON^S   TENURES. 


[book  I. 


hut  not  pf  a 
joiateBtate. 


TanaUintaU 

amid  not  «H- 

dowaithe 

€htprh-door, 

eotue^iuentiif 

eannotnow 

makea 


not  give  dotoet 
ad  o«tiuint 
bvt  he  might 
exanensu 
IMitrls. 


^  And  it  is  to  be  understood  that  the  wife  shall  not  be 
endowed  of  lands  or  tenements  that  her  husband  holdeth 
jointly  with  another  at  the  time  of  his  death:  but  where  he 
holdeth  in  common,  otherwise  it  is,  as  in  the  case  next  above- 
said. 

^  And  it  is  to  be  understood,  that  if  tenant  in  tail  en- 
doweth  his  wife  at  the  church-door,  as  is  aforesaid,  this  shall 
serve  for  little  or  nought  to  the  wife,  for  this,  that,  after  the  de- 
cease of  her  husband,  the  issue  in  tail  may  enter  upon  the  pos- 
session of  the  wife,  and  so  may  he  in  the  reversion,  if  there 
be  no  issue  in  tail  then  alive*. 

47  Also  if  a  man,  seised  in  fee-simple  and  being  within  age, 
endoweth  his  wife  at  the  door  of  the  [monastery  orf  ]  church, 
and  dieth,  and  the  wife  enter:  In  this  case  the  heir  of  the  hus- 

^  Et  est  assavoir  que  la /erne  ne  sera  tnye  endowe  de  terres 
ou  tenetnentes  que  son  baron  tient  joint  ovesque  un  autre  td 
temps  de  son  moriant :  mes  hu  il  tient  en  comen  autrement 
est,  come  en  le  casproscheyn  avauntdit, 

^  Et  est  assaooir  que  si  tenaunt  en  le  taille  endowa  safeme 
ad  ostium  ecclesise,  come  est  avauntdit,  ceo  servera  pur  petit 
ou  pur  nient  a  la  feme,  pur  ceo  que  apres  la  mart  son  baron, 
tissue  en  le  taille  poet  entrer  sur  le  possession  la  feme;  et 
issint  poet  celuy  en  le  reverdon  si  ne  soit  issue  en  le  taille  en 
vie*. 

47  ^tuci  si  home  seisi  enfee^mple  et  esteant  deins  age  en- 
dowa  safeme  alhuys  [del  monasterie  ouf]  del  esglise,  et  devia, 
et  la  feme  entra,  en  ceo  eas  leire  le  baron  luy  poet  ouster. 


this  word  not,  but  erroneously.  Tbttyl  1581,  /.  Yetnoiert  1597,  Sta- 
tioner**  (''  perused  and  amended"),  1608. 

*  The  concluding  words  enffUf  aliw,  do  not  appear  in  Machl.  or  Roh,, 
but  are  supplied  by  an  8fc,  Some  later  editions  give  these  words  and  Sfc. 
also. 

t  See  ante,  p.  54,  n. 


plute 
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band  mi^  oust  her.  But  otherwise  it  is,  as  it  seemeth,  where 
the  father  is  seised  in  fee,  and  the  son  within  age  endoweth 
his  wife  of  his  father's  assent,  the  father  being  then  of  full 
age. 

^  Also  there  is  another  dower  which  is  called  dowment  de  Pv^^,^ 
la  phas  beale.  And  this  is  in  such  case  where  a  man  is  seised 
of  forty  acres  of  bind,  and  he  holdeth  twenty  acres  of  the  said 
forty  acres  of  one  by  knight's  service,  and  the  other  twenty 
acres  of  another  in  socage,  and  taketh  a  wife,  and  hath  issue  a 
son,  and  dieth,  his  son  being  within  the  age  of  fourteen  years; 
and  the  lord  of  whom  the  land  is  holden  by  knight's  sendee 
entereth  into  the  twenty  acres  of  land  holden  of  him,  and 
holdeth  them  as  guardian  in  chivalry,  during  the  nonage  of  the 
infant,  and  the  mother  of  the  infant  entereth  into  the  residue, 
and  occupieth  that  as  guardian  in  socage:  if  in  such  case  the 
wife  bringeth  a  writ  of  dower  against  the  guardian  in  chivalry 
to  be  endowed  of  the  tenements  holden  by  knight's  service, 
in  the  king's  court  or  in  any  other  court,  the  guardian  in 

Me8  taut  autrement  il  est  came  il  temble,  lou  le  pere  eat  teiii 
en  fee,  et  lefitz  deina  age  endowaaafemeex  assensu  patris,  le 
pere  adanquee  eateant  depleyn  age. 

^  Auxi  il  y  ad  une  autre  dower,  que  eat  appelle  Dowemeni 
de  la  pUda  beale,  Et  ceo  eat  come  en  tiellcaa,  que  home  aeiai 
de  quaraunt  aerea  de  terre,  et  il  tient  vint  aerea  de  lea  dita 
quaraunt  aerea  de  terre  dun  home  per  'aeruice  de  chivaler,  et  lea 
autrea  vint  aerea  de  terre  dun  autre  en  aoeage,  et  prent/eme, 
et  oni  iaauefitZj  et  moruat,  aonjltz  eateant  deina  lage  de  xiiij. ' 
ana;  et  le  aeignour  de  qui  la  terre  eat  tenua  en  ckividerie,  entra 
en  lea  xx.  aerea  de  terre  tenua  de  luy,  et  lea  ad  comegardeyn  en 
chwalerie  duraunt  le  nonnage  len/aunt,  et  la  mere  de  lenfaunt 
entra  en  le  remenaunt,  et  ceo  occupia  come  gardeyn  en  ao- 
cage:  ai  en  tiel  caa  la  feme  porta  brief  de  dower  envera  le 
gardeyn  en  chwalerie,  deatre  endowe  de  lea  tenementea  tenua 
per  aervice  de  chivalerie  en  le  court  le  roy,  ou  en  autre  court, 
le  gardeyn  en  chivalerie  poet  pleder  en  tiel  caa  tout  eeat 
matere,  et  monatrer  coment  la  feme  eat  gardeyn  en  aocage, 
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chiyalry  may  plead  in  such  case  all  the  matter,  and  shew  how 
the  wife  is  guardian  in  socage,  as  aforesaid,  and  pray  that  it 
may  be  adjudged  by  the  court,  that  the  wife  may  endow  her- 
self de  le  pluis  beale,  i.  e.  of  the  fairest  part  of  the  tene- 
ments that  she  hath  as  guardian  in  socage,  respect  being 
had  to  the  value  of  the  third  part  that  she  claimeth  to  have 
of  the  tenements  holden  in  knight's  service  by  her  writ  of 
dower.  And  if  the  wife  cannot  gainsay  this,  then  the  judg- 
ment shall  be,  that  the  guardian  in  chivalry  shall  hold  the 
lands  holden  of  him  during  the  nonage  of  the  infant,  quit 
from  the  woman,  &c.  [and  that  the  wife  may  endow  herself 
of  the  fairest  part  of  the  lands,  that  she  hath  as  guardian 
in  socage  to  the  value,  &c.  t.  e,  to  the  value  of  the  third  part 
that  the  guardian  in  knighfe  service  has*"], 

^  And  after  such  judgment  given,  the  wife  may  take  her 
neighbours,  and  in  their  presence  endow  herself,  by  metes 

eament  devant  est  dit,  etprier  quelle  sera  ajugge  per  la  court 
que  la  feme  luy  mesme  endowera  de  la  pluis  heale  de  les  tene^ 
mentes  quele  ad  come  gardeyn  en  socage  solonques  le  value 
de  la  tierce  partie  quele  claime  daver  de  les  tenementes  te- 
nus  en  chivalerie  per  son  brief  de  dower,  Et  si  la  feme  ceo 
nepoet  dedire,  donques  lejuggement  sera  fait,  que  le  gardeyn 
en  chivalerie  tiendra  la  terre  tenus  de  lug  duraunt  le  nonage 
lenfaunt,  quite  de  la  feme,  ^c,  [et  que  la  feme  poet  endower 
luy  mesme  de  le  pluis  beeUe  partie  de  les  terres  quele  ad  come 
gardeyn  en  socage  a  le  value,  ^c.*] 

49  Et  apres  tieljuggement  done,  la  feme  poet  prendre  ses 
vyceyns,  et  en  lour  presence  endower  luy  mesme  per  metez  et 


*  The  text  is  aomewhatoonfiued  in  the  editions  subsequent  to  the  edi- 
tion by  MachUnia:  in  fact,  the  words  within  brackets  are  only  the  con- 
sequence  implied  by  the  ^c.  that  precedes  them.  The  words  within 
brackets  are  the  conclndind^  words  of  the  formula  of  judgment;  but 
the  Rohan  edition  and  some  later  copies  have  interpolated  at  the  com- 
mencement a  Ro/a,  and  so  made  this  conclusion  a  separate  sentence,  thus  *. 
And  note  that  the  wife^  Sfc. 
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and  bounds,  of  the  fairest  part  of  the  tenements  that  she 
hath  as  g;aardian  m  socage,  to  the  value  of  the  third  part  of 
the  hinds  that  the  guardian  in  chiTalry  has,  &c.,  and  that,  to 
have  and  to  hold  to  her  for  term  of  her  life;  and  such  dower  is 
called  dover  of  the  fairest  j^or^*.  ^  And  note  well,  that  such 
dowment  cannot  be  but  where  the  judgment  is  given  in  the 
king's  court,  or  in  some  other  court,  that  the  wife  can  do 
this;  and  this  is  for  the  preservation  of  the  estate  of  the  guar- 
dian in  chivahy,  during  the  nonage  of  the  infant.  ^^  And  so 
ye  may  see  five  kinds  of  dower,  «ct7.  dower  by  the  common  law, 
dower  by  custom,  dower  at  the  church-door,  dower  by  the 
fiither's  assent,  and  dower  of  the  fairest  part, 

S3  And  be  it  remembered,  that  in  eveiy  case  where  a  man  Tumnmm 

boundez  de  la  pluis  heale  partie  de  les  tenementei  quele  ad 
come  gardeyn  en  tocage^  a  le  vahie  del  tieree  partie  dee  tene^ 
mentee  que  le  gardeyn  en  ehivalerie  ad  ^c,  et  ceo  aver  et 
tener  a  lug  pur  terme  de  savie;  et  tiel  dower  est  appeUe 
dower  de  la  pluis  heale*.  ^  Et  nota,  que  tiel  dowment,  ne 
poet  estre,  mes  Um  le  juggement  est  fait  en  le  court  le  roy 
ou  en  autre  court,  que  la  feme  ceo  poet  /aires  ^t  ceo  est  pur 
salvacion  del  estate  del  gardeyn  in  chwalerie  duraunt  le  nofi- 
nage  lenfaunt.  ^^  Et  issint  poiez  veier  cinques  maneres  de 
dower,  scil.,  dower  par  la  comen  ley,  dower  per  le  custome, 
dower  ad  ostium  ecclesise,  dower  ex  assensu  patris,  et  dower 
de  la  pluis  heale. 
63  jgf  memorandum,  que  en  chescun  cas  Um  home  prent 


*  In  JMm.,  Berth.f  MiddL,  Sm.,  Powel,  and  Tottyl  1554,  the  fol- 
lowing reference  to  the  Year-book  is  placed  between  the  49th  and  50th 
■ections;  in  these  French  copies  it  appears  as  a  concluding  paragraph; 
though  in  RasteWi  Trantl.  it  is  placed  as  the  commencement  of  a  new 
sentence:  Cum  hoe  coneordai  P.  xlv.  Ed.  Z,foL  4.  But  there  it  woe 
sad,  (hat,  qfter  the  time  that  the  heir  come  to  hie  fidi  age,  the  w\fe 
shall  ha»e  a  new  action  qf  dower  against  the  heir,  to  be  endowed  qfthe 
third  part  of  all  that  the  man  died  eeieed. 
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Attjtafid  at  f0- 

hadmuHhe 
mthOMcan 
MierUthe 


SottieMtUlea 
woman  to 

<MiM,  {f  any, 
muif  Mmcft 
afoouliiin- 
herUV»ehu9- 
bomPt  cttutSt 


taketh  a  wife  seised  of  such  an  estate  of  tenements,  &€.,  so 
that  the  issue  that  he  hath  by  the  wife  can  by  possibility  inherit 
the  same  tenements  of  such  estate  that  the  wife  hath,  as 
heir  to  the  wife:  in  such  case,  after  the  decease  of  the  wife, 
he  shall  have  the  same  tenements  by  the  curte^  of  England, 
and  otherwise  not.    ^  And  also  in  eveiy  case  where  a  woman 
taketh  a  husband  seised  of  such  an  estate  of  tenements,  &c., 
so  that  by  possibility  it  may  happen  that  if  the  wife  have 
any  issue  by  her  husband,  and  that  the  same  issue  may  by 
possibility  inherit  the   same  tenements  of  such  estate  as 
the  husband  hath,  as  heir  to  her  husband;  of  such  tene- 
ments she  shall  have  her  dower,  and  otherwise  not:    for  if 
tenements  be  given  to  a  man,  and  to  the  heirs  which  he 
shall  beget  of  the  body  of  his  wife;  in  this  case  the  wife  hath 
nothing  in  the  tenements,  and  the  husband  hath  an  estate  but 
as  donee  in  special  tail;  yet  if  the  husband  die  without  issue, 
the  same  wife  shall  be  endowed  of  the  same  tenements; 
because  the  issue  that  she  by  possibihty  might  have  had. 


feme  seine  de  Hel  estate  dez  tenementes,  ^.,  issint  que  lisaue 
que  it  y  ad  per  la  feme  poet  per  pawibilite  enheriter  meames 
lea  tenementes  de  tiel  estate  que  la  feme  ad,  come  heire  al 
feme:  en  tiel  eas  apres  la  mart  la /erne,  il  avera  mesmes  les 
tenementes  per  le  eurtosie  Dengleterre,  et  autrement  nemy. 
^  Et  auxi  en  ehesctm  eas  lou  la/emeprent  baron  seisi  de  tiel 
estate  dez  tenementes,  ^c,  issint  que  si  per  possihilite  il 
puissoit  happer  que  si  la  feme  avoit  ascun  issue  per  son  baron, 
que  mesme  tissue  puissoit  per  possibilite  enheriter  mesmes  les 
tenementes  de  tiel  estate  que  le  baron  ad,  come  heire  a  son 
baron,  de  tielx  tenementes  eUe  avera  sa  dower  et  autrement 
nemy:  qar  si  tenementes  sont  donez  a  un  home,  et  ales  heires 
quU  engendra  de  corps  safeme,  en  tiel  eas  la  feme  nod  riens 
en  les  tenementes,  et  le  baron  ad  estate  forsque  come  donee  en 
lespeciaU  taiUe;  unquore  si  le  baron  deme  sauns  issue,  mesme 
la  feme  sera  endowe  de  mesmes  les  tenementes,  pur  ceo  que 
Ussue  quele  per  possibilite  puissoit  aver  per  mesme  le  baron 
puissoit  enheriter  mesmes  les  tenementes.    Mes  si  la  feme 
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by  the  same  husband,  might  inherit  the  same  tenements. 
But  if  the  wife  die,  living  her  husband,  and  after  the  hus- 
band takes  another  wife,  and  dies,  this  second  wife  shall  not 
be  endowed  in  this  case,  for  the  reason  aforesaid  (e). 

devytuty  vivaunt  wn  barony  et  puis  le  baron  pretU  autre  fewke 
et  mourust,  eest  seconde/eme  ne  sera  mye  endowe  en  eeo  cas^ 
eausa  qua  supra  (e)« 


CONCLUDING    REMARKS. 

Dower  is  a  freehold  tenancy  arising  by  act  of  law,  and 
^res  the  widow  of  a  deceased  proprietor  of  land  an  estate  for 
life  in  one  third,  (but  by  special  or  particulsr  custom  she  may 
have  more,  §  37),  of  all  the  lands  and  tenements  whereof  her 
husband  was  wlely  (not  jointly,  §  45),  at  any  time  during  the 
marriage  seised  in  fee,  or  in  tail  in  possession,  and  whereto  the 
issue  of  such  widow  by  her  husband  may  by  possibility  inherit, 
§53. 

These  requisites  have,  of  late  years,  been  in  most  instances 
eyaded  or  defeated  by  various  artificial  modes  of  conveyance; 
and  some  conventional  modes  of  barring  this  interest  of  the 
widow  have  been  used  from  a  very  early  period, — ^for  the 
dowers  ex  assensu  pairis  and  ad  ostium  eeclesue,  were  only 
antiquated  modes  of  barring  it.  The  stat.  27  H.  8,  c.  10, 
also  provides,  that  a  jointure  made  in  accordance  with  the 
terms  of  that  act  shall  be  a  bar  to  dower.  But,  after  all, 
dower  could  not  be  evaded  in  eeery  instance;  and  in  those 


(«)  Here  follow  two  sentences,  Coke  remarks,  '*  That  ihu  tkqfl 

which  in  the  common  editions  form  came  never  out  o/Lyttleton'e  pther 

the  two  concluding  sections  of  this  o/choice  arrcweis"  and  with  regard 

chapter, according  to  the  snbdiyision  to  the  second  addition,  the  con- 

ofLyttleton  by  Weet^   1581,  and  clnding  section,  he  states,  "  Ibr- 

oondst  of  two  additions  of  spnrioua  phta  eat  hae  opinio.'*    These  ad- 

text.    To  the  first  addition  Sir  Ed.  ditions  first  appeared  in  Pynt.  1516. 
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casesy  in  later  times,  where  dower  did  attach  itwito  marito^ 
it  most  firequently  proved  a  very  inadequate  provision  for 
the  widow,  while  in  some  measure  it  restrained  the  ahenar 
tion  of  the  land  so  long  as  it  was  clogged  with  this  in- 
cumhrance:  as  a  provision  for  widows  generally,  since  the  in- 
crease of  personal  property,  it  was  notoriously  inappropriate; 
as  that  species  of  property  chiefly  consists  of  money  and 
moveables,  and  much  immoveable  property  consists  of  what 
are  termed  chattel  interests,  viz.  leases,  &c.,  which  rank  as 
mere  personalty. 

The  most  common  methods  of  harring  or  defeating  the 
wife's  claim  to  dower  were  these:  by  obtaining  the  concur- 
rence of  the  wife  to  a  fine  or  to  a  recovery,  which  operated 
by  estoppel,  being  a  matter  of  record;  by  the  creation  of  a 
trust  or  intervention  of  a  trust  or  equitable  estate,  or  a  long 
term  of  years  assigned  to  a  trustee;  for  no  dower  could  be 
had  of  an  equitable  estate  by  creating  a  joint-tenancy  so  as 
to  prevent  a  eole  seisin  by  the  hushand;  or  by  putting  the 
fee  in  remainder,  so  that  the  husband  should  not  take  an  es- 
tate in  possession. 

The  law  of  dower,  so  far  as  regards  women  married  after 
the  31st  December,  1833,  is  materially  altered  by  the  stat. 
3  &  4  Will.  4,  c.  105,  ss.  4,  6,  7,  9;  for  by  that  act  it  is  de- 
clared, that  the  husband  may  by  deed  or  will  deprive  his 
wife  of  her  dower,  or  may  impose  by  his  will  any  restrictions 
or  directions  he  may  please  on  the  title  of  his  widow. 

Also,  under  the  stat.  3  &  4  Will.  4,  c.  74,  s.  77,  for  the 
aboHtion  of  fines  and  recoveries,  a  married  woman  may,  with 
her  husband's  concurrence,  bar  her  right  to  dower  in  the 
same  manner  as  the  law  allowed  her  to  bar  her  dower  by 
means  of  a  fine  or  recovery. 

The  most  usual  mode  of  barring  dower  is  by  jointure  under 
the  provisions  of  the  stat.  27  Hen.  8,  c.  10,  before  alluded  to. 
A  widow  is  also  barred  of  her  dower  by  elopement,  divorce, 
her  being  an  alien,  and  by  the  treason  of  her  husband;  also,  if 
she  detains  the  title-deeds  of  the  land  or  aliens  in  fee,  her  es- 
tate is  forfeited;  in  the  latter  case  the  heir  may  enter  upon 
the  alienee. 


Ik 
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CHAPTER  VI. 


TENANT   FOR   LIFE. 

The  three  last  preceding  chapters  have  described  freeholds 
tantumj  9cil,  estates  for  life  arising  by  act  of  law.  In  the  pre- 
sent chapter,  Lyttleton  treats  of  a  similar  interest  (a),  created 
by  act  of  the  parties,  he  divides  tenant  for  life  into  two 
branches,  viz.  into  tenant  for  term  of  his  own  life,  and  into 
tenant  for  term  of  another  man's  life;  to  this  may  be  added 
a  third,  viz.  into  an  estate  both  for  term  of  his  own  life  and 
for  term  of  another  man's  life  (§  381). — Co.  Lytt,  41.6. 


^  Tenant  for  term  of  life  is  where  a  man  letteth  lands  oqffnMm  <tr 
or  tenements  to  another  for  term  of  the  life  of  the  lessee,  or 
for  term  of  the  life  of  another  man.     In  such  case  the  lessee 
is  tenant  for  term  of  life. 

But  by  common  language,  he  that  holdeth  for  term  of  his  THffigrent 
own  life  is  called  tenant  for  term  of  life,   and  he  which  nmtjbrn^, 

^  Tenaunt  pur  terme  de  vie  est  (a),  lou  home  lessa  terrez  ou 
tenementes  a  un  autre  pur  terme  de  vie  le  lessS,  ou  pur  terme 
de  vie  dun  autre  home,  en  tiel  cos  le  lesaS  est  tenaunt  a  terme 
de  vie. 

Mes  per  comen  perlaunce  eeluy  qui  tient  pur  terme  de  sa 
vie  demesne  est  appelle  tenaunt  pur  terme  de  vie,  et  eestuy 


(a)  The  antfaor  of  the  Olde  Te-    Frank  TVfturf.   Seean/e,  p.  40,  n.; 
nureMf  §  8,  distinctly  daMes  this    tuApoMif  §  57,  adfintm, 
estate  as  a  freehold,  by  the  name  of 

F 
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holdeth  for  term  of  another's  life  is  called  tenant  for  term  of 

another  man's  Ufe. 
-or  and -^  ^7  And  it  is  to  he  understood,  that  there  is  feoffor  and 

attdpamuie      feoffee,  donor  and  donee,  lessor  and  lessee.     Feoffor  is  pro- 

Hgnifieationm 

perly  where  a  man  enfeoffs  another  in  any  lands  or  tene- 
ments in  fee-simple:  he  who  maketh  the  feoffment  is  called 
feoffor,  and  he  to  whom  the  feoffment  is  made  is  called 
feoffee.  And  the  donor  is  properly  where  a  man  giveth 
certain  lands  or  tenements  to  another  in  tail:  he  who 
maketh  the  gift  is  called  donor,  and  he  to  whom  the  gift  is 
made  is  called  donee  (6).  And  the  lessor  is  properly  where 
a  man  letteth  to  another  lands  or  tenements  for  term  of 
life  or  for  term  of  years,  or  to  hold  at  will:  he  who  maketh 
the  lease  is  called  lessor,  and  he  to  whom  the  lease  is  made 
Tenant  jbr  is  Called  Icssce.  And  every  one,  that  hath  estate  in  any  lands 
houinterat,     or  tenements  for  term  of  his  own  life  or  for  term  of  another 

qui  tient  pur  terme  dautre  vie,  est  appelle  tenaunt  pur  terme 
dautre  vie, 

57  Et  est  assavoir  que  ily  adfeoffofur  et  lefeoffSy  et  le  donofur 
et  le  don^,  et  le  lessour  et  le  lessS,  Lefeofftmr  est  proprement 
lou  un  home  enfeoffa  un  autre  en  ascuns  terres  ou  tenementes 
en/ee-simple,  celuy  qui  fist  lefeoffement  est  appelle  feoffour,  et 
celuy  a  qui  le  feoff ement  estfaity  est  appelle  le  feoff 6,  Et 
le  donour  est  proprement  lou  un  home  doTie  certeyn  terres  ou 
tenementes  a  un  autre  en  le  taille,  celuy  qui  fist  le  done 
est  appelle  donour,  et  cestuy  a  qui  le  done  est  fait  est  appelle 
don^  (6).  Et  le  lessour  est  proprement  lou  un  home  lessa  a  un 
autre  certeyns  terres  ou  tenementes  pur  terme  de  vie,  ou  pur 
terme  dez  ans,  ou  a  tener  a  volunte :  celuy  qui  fist  le  lees  est 
appelle  lessour,  et  celuy  a  qui  le  lees  est  fait,  est  appelle 
le  lessS.  Et  chescun  qui  ad  estate  en  aseun  terres  ou  tene- 
mentes pur  terme  de  sa  vie  ou  pur  terme  dautre  vie,  est  ap- 


{6)  Seijt.  HawJtintt  in  hh  Abr,  Ck>.  Lyti»,  styles  a  female  donee  a 
done98. 
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man's  life,  is  called  tenant  of  freehold,  and  none  other  of  a  less 
estate  can  have  a  freehold,  bnt  they  of  a  greater  estate  have 
a  freehold:  for  tenant  in  fee-simple  hath  freehold,  and  he 
in  fee-tail  hath  freehold,  &c. 

pelle  tenaunt  de  franktenement,  et  md  autre  de  meindre 
estate  poet  aver  franktenementy  mee  ceux  de  greindre  estate 
ont  /ranktenement;  qar  tenaunt  en/ee^mple  adfranktene^ 
mentj  et  eeluy  enfee-taille  ad  franktenement^  ^c. 


CONCLUDING   REMARKS. 

This  estate  at  common  lav  should  be  created  by  livery; 
and  the  term  *  let '  or  *  lease '  implies  this  accompanying  so- 
lemnity or  its  equivalents,  or  some  conveyance  carrying  the 
freehold.  The  incidents  to  this  conventional  estate  for  life  are 
the  same  as  those  belonging  to  legal  estates  for  life;  viz.  that 
this  tenant  is  entitled  to  estovers  and  his  executors  to  emble- 
ments (c) ;  he  is,  as  in  the  cases  of  dower  and  curtesy,  punish- 
able for  waste,  and  his  tortious  alienation  is  a  forfeiture. 


(c)  Estoren  (from  estoffer,  to  hedges,  or  fences.    These  botes  or 

ftimish)  is  a  liberty  of  taking  ne-  estovers  must  be  reasonable  ones ; 

cessary  wood,  for  the  use  or  fumi-  and  such  any  tenant  or  lessee  may 

tare   of  a    house  or    farm,    from  take  off  the  land  let  or  demised  to 

off   another's  estate.    The  Saxon  him,  without  waiting  for  any  leare, 

word,  botef  is  of  the  same  signifi-  assignment,  or  appointment  of  the 

cation  with  the  French  estovers;  lessor,  unless  he  be  restrained  by 

and  therefore  house-bote  is  a  suffi-  special  covenant  to  the  contrary. — 

cient  sUowance  of  wood,  to  repair,  B.  C»  ii.  35. 

or  to  bum  in,  the  house;  which  Emblements  signify  properly  the 

latter  is  sometimes  called  ^re-io/e;  profits  of  lands  sown ;  but  the  word 

plough-dote  and  eart-bote  are  wood  is  sometimes  used  more  largely  for 

to  be  employed  in  making  and  re-  any  products  that  arise  naturally 

pairing   all   instruments   of  bus-  from    the  ground — as  grass,  fhdt, 

baadry;   and  hay -bote  or  hedge-  Sec, — Vide  post  t  §  68,  and  in  note. 
bote  is  wood  for  repairing  of  hays, 

f2 
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At  common  law,  a  tenancy  for  life  could  not  be  created  to 
take  effect  in  Juturo,  because  tbis  estate  is  a  franktenement 
(§  ^7)y  i.  e.  a  freebold  in  possession,  tbougb,  hj  the  operation 
of  tbe  Statute  of  Uses,  an  estate  for  life  may  now  be  limited 
to  commence  in/uturo. 

An  estate  for  life  may  be  conditional  or  determinable  in 
tbe  same  manner  as  a  fee-simple. 
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CHAPTER  VII. 


TENANT  FOR  TERM  OP  YEARS. 

This  chapter  treats  of  estate  for  years,  an  interest 
wliich  confers  a  title  to  the  possession  of  the  land,  inde- 
pendent of  the  seisin  or  freehold  (a),  Lyttleton's  definition 
embraces  the  ordinary  apphcation  of  this  estate  to  a  lease  for 
years,  with  a  reservation  of  rent,  without  noticing  the  crea- 
tion of  terms  of  years  for  any  other  purpose,  for  they  were 
not  known  or  used  in  his  time.  As  this  estate  is  but  a 
chattel  interest,  and  was  deemed  of  little  importance  when  Itjt- 
tleton  wrote,  he  does  Uttle  else  than  inform  his  reader,  that, 
to  a  term  of  years,  which  might  be  created  either  by  deed 
or  without  deed  (b),  livery  of  seisin  was  not  requisite  (§  59) ; 


(a)  Nor  indeed    does  the  bare  fore,  the  term  may  expire  daring 

leaae  vest  any  estate  in  the  lessee ;  the  continuance  of  the  timet  ^  by 

bat  only  gives  him  a  right  of  entry  sarrender,  forfeiture,  and  the  like, 

on  the  tenement,  which  right  is  — B.  C.  ii.  144. 
called  his  intereet  in  the  term,  or        {b)  By  the  Statute  of  Frauds, 

intereeee  termini:    but  when    he  (29  Car.  2,  c.  3),  no  such  term 

has  actually  so  entered,  and  thereby  (except  it  does  not  exceed  three 

accepted  the  grant,  the  estate  is  years  from  the  making  of  it,  and 

then,   and  not   before,    vested  in  whereon  the    rent  reserved    shall 

him,  and  he  is  posteeaed,  not  pro-  amount  to  two-thirds  at  least  of 

perly  of  the  land,  but  of  the  term  the  full  improved  [annual]  value  of 

of  years;  the  possession  or  seisin  the  thing  demised,)  shall  be  created, 

of  the  land  remaining  still  in  him  assigned,  granted,  or  surrendered, 

who  hath  the  freehold.    Thus  the  unless  by  deed  or  note  in  writing, 

word  term  does  not  merely  signify  signed  by  the  party,  or  his  agent 

the  time  specified  in  the  lease,  but  authorized  by  writing,  or  by  act  or 

the  estate  also  and  interest  that  operation  of  law. 
passes  by  that  lease ;   and,  there- 
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and  digresses  to  state,  that,  though,  as  a  rule  of  law,  livery  of 
seisin  is  necessary  to  pass  an  estate  of  freehold;  yet  that 
some  freehold  estates  may  pass  without  Uvery,  as  in  exchange 
(§  62 — 65,  and  see  §  349).  The  interest  which  a  lessee 
has  before  entry  is  noticed  at  §  59,  66;  and  with  an  allusion 
to  the  description  of  this  estate  in  pleading,  the  chapter  is 
concluded. 


term  ofymr* 


Jflesmrre- 
terve  rent,  he 
maif  either 
dirtrain  or 
bring  action 
of  debt;  but 
lemur  in  each 
casethould 
have  the  »^ 
«<n»  eiae 
ieseee  may 
nfaodniltw- 
buit  in  tene- 
meatisituUeee 


58  Tenant  for  term  of  years  is  (c),  where  a  man  letteth  lands 
or  tenements  to  another  for  term  of  certain  years,  according  to 
the  number  of  years  that  is  accorded  between  the  lessor  and  the 
lessee.  And  when  the  lessee  entereth  by  force  of  the  lease, 
then  is  he  tenant  for  term  of  years;  and  if  the  lessor  in  such 
case  reserve  to  him  a  yearly  rent  upon  such  lease,  he  may 
chuse  to  distrain  for  the  rent  in  the  tenements  letten,  or 
else  he  may  have  an  action  of  debt  for  the  arrearages  against 
the  lessee;  but  in  such  case  it  behoveth  that  the  lessor  be 
seised  of  the  tenements  at  the  time  of  his  lease,  for  it  is 

^  Tenaunt  pur  terme  dez  an8,  est  lou  home  lessa  terres  ou 
tenementea  a  un  autre  pur  terme  de  certeins  ans  solonques  le 
wmbre  dez  ans  que  est  accarde  perentre  le  lessour  et  le  lessS : 
et  quant  le  less4  entra  per  force  de  le  lees,  donques  U  est 
tenaunt  pur  terme  dez  ans.  Et  si  le  lessor  en  tiel  cas  reserva 
a  luy  un  annuell  rente  sur  tiel  lees,  ilpoet  eslier  a  distreigner 
pur  le  rente  en  les  tenementes  lessez,  ou  ilpoet  aver  une  accion 
de  dette  pur  les  arrerages  envers  le  lessee;  mes  en  tiel 
cas  il  cofoient  que  le  lessour  soil  seisi  des  tenementes  al  temps 


(e)  To  hold  for  tenne  of  yean  A  lease  for  terme  of  years  is  chattel 

is  not  but  chattel  in  e£fect,  for  no  real,  and  the  other  chattel  [per- 

action  is  maintainable  against  the  sonal,  all*]  goods  which  are  move- 

termonr  for  the  recovering  of  the    able    [are   chattels    personal*]. 

freehold,  for  no  freehold  is  in  him.  Olde  Tenure9r  §  10. 

*  The  words  within  brackets  do  not  appear  in  some  copies. 
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a  good  plea  for  the  lessee  to  say,  that  the  lessor  had  nothing  (^  < 

in  the  tenements  at  the  time  of  the  lease,  except  the  lease  he  f«**^>  ^*^^ 

made  by  deed  indented,  in  which  case  such  plea  lieth  not  in  f^^^-^^ 
the  mouth  of  the  lessee  to  plead  (d)» 

^9  And  it  is  to  be  understood,  that,  in  lease  for  term  of  uvay  ^f^n- 

tin  not  requi- 

years  by  deed  or  without  deed,  there  needs  no  livery  of  seisin  •u^topoMet- 

to  be  made  to  the  lessee,  but  he  may  enter  whensoever  he 

will  by  force  of  the  same  lease.     But  of  feoffments  made  in  the  awttmgh 

de  le  leeSy  qar  il  est  bon  plee  pur  le  lessee  a  dire^  que  le  lessour 
naveroit  rienz  en  les  tenementes  al  temps  de  le  lees,  sinan 
que  le  lees  soit  per  fait  endente,  en  quel  cas  tielplee  danques 
ne  gist  en  le  houche  le  lessS  a  pleder, 

^  Et  est  assavmr  que  en  lees  pur  terme  dezans  per  fait  on 
sauna  fait ^  il  ne  besoifffie  ascun  liver'i  de  seisin  desire  fait  a  le 
less^y  mes  it  poet  entrer  quanques  il  voet  per  force  de  mesme 
le  lees.     Mes  de  feoffementes  faitz  en  pays,  ou  dones  en  le 


(d)  Whenever    a    person    has  for  that  the  deed-poll  is  only  the    Ktoppeu 

stated  a  &ct  by  writing  under  his  deed  of  the  feoffor,  donor,  and  les- 

seal,  or  on  record,  he  is  estopped  sor;  but  the  deed  indented  is  the 

at  law  from  denying  the  truth  of  deed  of  both  parties,  and  therefore 

his  assertion,  on  account  of  the  so-  as  well  the  taker  as  the  giver  is 

lemnity  with  which  it  was  made;  concluded." — Co.  Lytt,    363.    b. 

but  according  to  Lyttleton  in  this  Perhaps  the   doctrine  of  Accept' 

section,  and  at  $  693,  this  estoppel  anee  may  be  said  to  operate  in  the 

or  closing  the  mouth  of  the  party  case  of  a  deed-poll,  and  thus  bind 

can  only  be  where  there  is  a  deed  the    taker    by  way    of   estoppel. 

indented:  but  this  doctrine,  which  There  certainly  seems  no  reason 

excludes  a  deed-poll,  is  now  ques-  why  the    maker    of   a    deed-poll 

tionable,  indeed  it  has  lately  been  should  not  be  estopped;  and  upon 

denied.     The  reason   Sir  Edward  that  prinoiple  it  was  lately  most 

Coke  gives  for  the  superior  efficacy  distinctly  held,  that  the  obligor  of  a 

of  a  deed  indented ;  or,  in  his  own  bond  was  estopped  from  denying 

expressive  language — "  wherefore  a  the  truth  of  a  statement  contained 

deed  indented  shall  conclude  the  in  the  condition  of  such  bond. — 

taker  more  than  the  deed-poll,  is,  3  Nev.  Sf  ilf.  603. 
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hodvneee-     countiy  («),  OT  gifls  in  the  tail,  or  leases  for  term  of  life, 

freehold,  but      [and*]  in  such  cases  where  a  freehold  shall  pass,  if  it  he  hy 

deed  or  without  deed,  it  behoveth  to  have  Uvery  of  sei- 
sin, &c.  (/). 

taille,  ou  lesespur  terme  de  vie,  [et*'\  en  tielx  cases  ou  frank- 
tenement  passera,  ei  ceo  soit  per  fait  ou  saunsfaity  il  eoment 
daver  un  liver'6  de  seisin  ^c. 


*  Maehl.  and  Roh.  omit  this  et. 


(«)  AssuranceB  by  matter  inpait  render  livery  unnecessary  to  the 
are  transacted  between  two  or  more  passing  of  a  freehold,  and  that  a  free- 
private  persons  in  pais,  in  the  hold  of  such  things  aa  do  not  lye  in 
country,  that  is,  (according  to  the  grant,  would  become  transferable 
old  common  law),  upon  the  very  hy  parol  only,  without  any  solem- 
spot  to  be  transferred ;  it  is  a  term  nity  whatever.  To  prevent  the  in- 
used  to  distinguish  ordinary  con-  conveniences  which  might  arise 
veyances  from  matters  of  record,  frt>m  a  mode  of  conveyance  so  un- 
such  as  fine  or  recovery,  statute,  certain  in  the  proof,  and  so  liable 
recognisance,  &c.  to  misconstruction  and  abuse,  it 

(/)  But  since  the  introduction  was  enacted  in  the  same  session  of 
of  uses  and  trusts,  and  the  statute  parliament,  that  an  estate  of  fr«e- 
of27/f.  8,  c.  10,  for  transferring  the  hold  should  not  pass  by  bargain 
possession  to  the  use,  the  necessity  and  sale  only,  unless  it  was  by  in- 
of  livery  of  seisin  for  passing  a  free-  denture  inroUed.  See  27  Hen.  S, 
hold  in  corporeal  hereditaments  has  e.  16.  The  objects  of  this  pro- 
been  almost  wholly  superseded,  and  vision  evidently  were,  first,  to  force 
in  consequence  of  it  the  convey-  the  contracting  parties  to  ascertain 
ance  by  feoffment  is  now  very  little  the  terms  of  the  conveyance  by  re- 
in use.  Before  the  Statute  of  dudng  it  into  writing ;  secondly, 
Uses,  equitable  estates  of  freehold  to  make  the  proof  of  it  easy,  by  re- 
might  be  created  through  the  me-  quiring  their  seals  to  it,  and  conse- 
tUum  of  trusts,  without  livery,  and,  quently  the  presence  of  a  witness ; 
by  the  operation  of  the  statute,  and  lastly,  to  prevent  the  frauds  of 
legal  estates  of  freehold  may  now  secret  conveyances  by  substituting 
be  created  in  the  same  way.  Those  the  more  effectual  notoriety  of  in- 
who  framed  the  Statute  of  Uses  rolment  for  the  more  ancient  one 
evidently  foresaw,    that  it  would  of  livery.     But  the  latter  part  of 
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^  But  if  a  man  let  lands  or  tenements  by  deed,  or  without  lifwfyiwv  &e 

deed  to  one  for  term  of  years,  the  remainder  over  to  another  for  wyryAat  a 

life,  or  in  the  tail,  or  in  fee;  then  in  such  case  it  behoveth,  that  <T«^y*^ 

the  lessor  make  livery  of  seisin  to  the  lessee  for  term  of  years,  parneuiarm' 

or  else  there  shall  nothing  pass  to  them  in  the  remainder,  >w"m<«mi«« 

though  the  lessee  enter  into  the  tenements.     And  if  the  2S*J[J2^'* 

[termor*]  in  such  case  enter  before  any  livery  of  seisin  made  to  X^tSJIBw 
him,  then  is  the  freehold  and  also  the  reversion  in  the  les- 
sor ig) :  but  if  livery  of  seisin  be  made  to  the  lessee,  then  is  the 

^  Me9  si  home  lessa  terrez  ou  tenementes  per /ait,  ou  sauns 
faity  a  unpur  terme  dez  ans,  le  remaindre  oustre  a  un  autre  pur 
terme  de  vie,  ou  en  le  taille,  ou  en  fee,  chnques  en  tiel  cos  il  co- 
vient  que  le  leseour/ait  un  liver'i  de  seisin  a  le  lessSpur  terme  dez 
ans,  ou  autrement  rienspassera  a  eeux  en  le  remaindre,  coment 
que  le  lessee  entra  en  les  tenementes,  Et  si  le  [termor*'\  en  tiel 
COS  entra  devant  ascun  tiel  liver's  de  seisin /ait  a  hiy,  donques 
est  le  franktenement  et  auxi  la  revercion  en  le  lessour :  Mes  si 
soit/ait  liverd  de  seisin  a  le  lessee,  donques  est  le  franktene^ 


*  Maehl,  and  Roh.  read  tenant. 


this  prcmsion,  which  if  it  had  not  created  without  deed  or  writing. 

been  evaded,  [^SeeB.  C,  ii.  338-9],  The  inconveniences  from  this  in- 

would  have  introduced  almost  an  sufficiency  of  the  statute  of  inrol- 

uniTersal  register  of  oonvejrances  of  ments  are  now  in  some  measure 

the  freehold  in  the  case  of  corporeal  prevented  by  the  29  Car.  2,  e.  3, 

hereditaments,  was  soon  defeated  which  provides  against  conveying 

by  the  invention  of  the  conveyance  any  lands    or    hereditaments    for 

by  lease  and  release,  which  sprung  more  than  three  years,  or  declaring 

from  the  ominion  to  extend  the  trusts  of  them,  othervrise  than  by 

statute  to  bargains  and  sales  for  writing. — [Hargr.  in  n.  Co.  Lytt. 

terms    of  years ;    and   the    other  48.  a.] 

parts  of  the  statute  were  necessa-        (jf)  A  reeertion  is  the  residue  of  ikfinUUm  qf 

rily  ineffectual  in  our  courts    of  an  estate  left  in  the  grantor,   to   "'^^'^ 

equity,  because  these  were  still  left  commence  in  possession  after  the 

at  liberty  to  compel  the  execution  determination  of  some  particular 

of  trusts  of  the  freehold  though  estate  granted  out  by  him.     [Be- 
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sutheetnm-    freehold,  \i,  e,  the  estate  in  possession]  together  with  the  fee 
dm:<rin«  §  i&s,  to  them  in  the  remainder,  according  to  the  form  of  the  grant 


470,  471,  857, 
590. 


ment  ove  lefee  a  ceux  en  le  remaindre,  solonques  la/ourme 
del  graunt  et  la  volunte  de  le  lessour.     ^^  Et  si  ascun  home 


InddeiUtto 
reverrionan 

rmt. 


fore  the  statute  de  donis  conditio' 
nalibus,  no  reversion  remained  in 
the  grantor  or  donor  after  he  had 
created  a  conditional  fee;  becaose 
the  grantee  of  such  an  estate  was 
considered  as  haying  the  absolute 
property  of  it,  and  the  grantor  had 
only  a  possibility  of  reverter.  But 
as  soon  as  the  statute  was  made, 
the  judges  determined,  that  an  es- 
tate given  to  a  man  and  the  heirs 
of  his  body  was  only  a  particular 
estate;  and,  therefore,  there  re- 
mained an  estate  in  reversion  in 
the  donor. — TThomas's  Sytt,  Ar^ 
rangemeat  qf  Iti  Inst,  it  140,  in 
n.]  Sir  Edward  Coke  (Co.  Lytt, 
22),  describes  a  reversion  to  be  the 
returning  of  land  to  the  grantor  or 
his  heirs  after  the  grant  is  over. 
As,  if  there  be  a  gift  in  tail,  the  re- 
version of  the  fee  is,  without  any 
special  reservation,  vested  in  the 
donor  by  act  of  law :  and  so  also 
the  reversion,  after  an  estate  for 
life,  years,  or  at  will,  continues  in 
the  lessor.  For  the  fee-simple  of 
all  lands  must  abide  somewhere; 
and  if  he,  who  was  before  possessed 
of  the  whole,  carves  out  of  it  any 
smaller  estate,  and  grants  it  away, 
whatever  is  not  so  granted  remains 
in  him.  A  reversion  is  never 
therefore  created  by  deed  or  writ- 
ing, but  arises  from  construction  of 


law ;  a  remainder  can  never  be 
limited,  unless  by  either  deed  or 
devise. 

The  doctrine  of  reversions  is 
plainly  derived  from  the  feodal 
constitution.  For,  when  a  feud  was 
granted  to  a  man  for  life,  or  to  him 
and  his  issue  male,  rendering  ei- 
ther rent  or  other  services,  then, 
on  his  death,  or  the  fiiilure  of  issue 
male,  the  feud  was  determined  and 
resulted  back  to  the  lord  or  proprie- 
tor to  be  sgain  disposed  of  at  his 
pleasure.  And  hence  the  usual  m- 
cidents  to  reversions  are  said  to  be 
fealty  and  rent.  When  no  rent  is 
reserved  on  the  particular  estate, 
fealty  however  results  of  course,  as 
an  incident  quite  inseparable,  and 
may  be  demanded  as  a  badge  of 
tenure,  or  acknowledgment  of  su- 
periority ;  being  frequently  the  only 
evidence  that  the  lands  are  holden 
at  all.  Where  rent  is  reserved,  it 
is  also  incident,  though  not  insepa- 
rably so,  to  the  reversion.  The 
rent  may  be  grant«i  away,  re- 
serving the  reversion ;  and  the  re- 
version may  be  granted  away,  re- 
serving the  rent,  by  epeeial  words: 
but  by  a  general  grant  of  the  re- 
version, the  rent  will  pass  with  it, 
as  incident  thereunto;  though  by 
the  grant  of  the  rent  generally,  the 
reversion  will  not  pass.    The  in- 
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and  the  will  of  the  lessor  (A).     ^^  And  if  any  one  will  make  a 
feoffinent  by  deed  or  without  deed,  of  lands  or  tenements 

voiUe  f aire  feoffement  per  fait  ou  eauns  fatty  de  terrez  on  te- 
nementes  quit  ad  en  plutoun  villes  en  un  countee,  le  liver'i 


cident  passes  by  the  grant  of  the  B.  and  his  heirs,  B.  hath  a  re-    ^^  thme  ind- 

principal,  but  not  e  concerto:  for  mainder  descendible   to  his  heirs   ^SZ^uuSm 

the  maxim  of  law  is,  "  accetaori"  general,    and  not  a  reversion  to    >j*^*|^|||^ 

urn  non  ducit,  ied  ttquUur,  tuum  which  the  rent  is  incident ;  but  the    nom. 

jprineipale.**  grantor  shall  be  entitled  to  the  rent, 

These  incidental  rights  of  the  during  the  continuance  of  A.'s  es- 

reversioner,     and    the   respective  tate. 

modes  of  descent,  in  which  re-  [Reversions  are  vested  interests ; 
mainders  very  frequently  differ  for  a  person  entitled  to  an  estate  in 
from  reversions,  have  occasioned  reversion  has  an  immediate  fixed 
the  law  to  be  careful  in  distinguish-  right  of  future  enjoyment,  which 
ing  the  one  from  the  other,  how-  may  be  aliened  and  charged  much 
ever  inaccurately  the  parties  them-  in  the  same  manner  as  an  estate  in 
selTes  may  describe  them.  For  if  possession ;  and,  when  expectant  on 
one,  seised  of  a  paternal  estate  in  an  estate  tail,  is  liable  to  the  judg- 
fee,  makes  a  lease  for  life,  with  re-  ments  of  all  those  who  were  at  any 
mainder  to  himself  and  his  heirs,  time  entitied  to  it,  whenever  such 
this  is  properly  a  mere  reversion,  reversion  comes  into  possession,  for 
to  which  rent  and  fealty  shall  be  these  are  securities  attaching  on  all 
incident ;  and  which  shall  only  de-  the  estates  of  the  debtor ;  and  is 
aoend  to  the  heirs  of  his  fiither's  also  liable  to  the  leases  made  by 
blood,  and  not  to  his  heirs  general,  those  who  at  any  time  were  entitied 
as  a  remainder  limited  to  him  by  a  to  it,  and  to  the  covenants  in  such 
third  person  would  have  done :  for  leases  whenever  it  comes  into  pos- 
it is  the  old  estate,  which  was  ori-  session.] 

ginally  in  him,  and  never  yet  was  In  order  to  assist  such  persons  as 
out  of  him.  And  so  likewise,  if  a  have  any  estate  in  remainder,  re- 
man grants  a  lease  for  life  to  A.,  version,  or  expectancy,  after  the 
reserving  rent,  with  reversion  to  death  of  others,  against  fhiudulent 


(A)  The  meaning  of  the  text  is,  fee-simple,   and  not  in  the  cases 

that  the  freehold  and  fee  both  pass  where  the    remainder    is  for  life 

only  in  those  cases  where  the  re-  only, 
mainder  over  is  in  fee-tail^  or  in 
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uveivo/part  whicb  he  hath  in  many  towns  in  one  shire,  the  livery  of 

uniua  lands 
He  in  aeveni 

eowMoB,         the  name  of  all]*,  is  sufficient  for  all  other  the  lands  or  tene- 


seisin  made  in  one  parcel  of  the  tenements  in  one  town,  [in 


de  seisin  fait  en  unparcell  de  les  tenementes  en  un  ville  [en  le 
name  de  toutz]*  sujffUt  pur  toutz  lez  autres  terres  et  tene- 


*  The  words  within  brackets  are  not  in  LeUou  Sf  M.,  Maehl.,  or  Roh.; 
but  they  appear  in  Redm.t  and  in  every  edition  since,  as  well  French  as 
English. 


Merger  qfet- 
tatee. 


concealments  of  their  deaths,  it  is 
enacted  by  the  statute  6  Ann,  c.  18, 
that  all  persons  on  whose  lives  any 
lands  or  tenements  are  holden, 
shall  (upon  application  to  the  Court 
of  Chancery  and  order  made  there- 
upon) once  in  every  year,  if  re- 
quired, be  produced  to  the  court, 
or  its  commissioners ;  or,  upon 
neglect  or  refusal,  they  shall  be 
taken  to  be  actually  dead,  and  the 
person  entitled  to  such  expectant 
estate  may  enter  upon  and  hold  the 
lands  and  tenements  till  the  party 
shall  appear  to  be  living.  [And  in 
other  respects  the  law  is  as  careful 
of  the  rights  of  the  reversioner,  as 
of  those  of  the  tenant  in  possession ; 
and  will,  therefore,  allow  an  action 
to  be  brought  by  the  reversioner, 
as  well  as  by  the  tenant  in  posses- 
sion, for  an  injury  done  to  the  in- 
heritance.—4  Burr,  2141.  Equity 
wiU  also  interfere,  by  granting  an 
injunction  to  prevent  waste  or  irre- 
mediable injury,  on  behalf  of  a  re- 
versioner.] 

Before  we  conclude  the  doctrine 
of  reversions,  it  may  be  proper  to 
observe,  that  whenever  a  greater 


estate  and  a  less  coincide  and  meet 
in  one  and  the  same  person,  with- 
out any  intermediate  estate,  the 
less  is  immediately  annihilated ;  or, 
in  the  law  phrase,  is  said  to  be 
tnergedf  that  is,  sunk  or  drowned, 
in  the  greater.  Thus,  if  there  be 
tenant  for  years,  and  the  reversion 
in  fee-simple  descends  to  or  is  pur- 
chased by  him,  the  term  of  years  is 
merged  in  the  inheritance,  and  shall 
never  exist  any  more.  But  they 
must  come  to  one  and  the  same 
person  in  one  and  the  same  right ; 
else,  if  the  freehold  be  in  his  own 
right,  and  he  has  a  term  in  right  of 
another  {en  outer  droit)  there  is  no 
merger.  Therefore,  if  tenant  for 
years  dies,  and  makes  him  who 
hath  the  reversion  in  fee  his  execu- 
tor, whereby  the  term  of  years 
vests  also  in  him,  the  term  shall 
not  merge ;  for  he  hath  the  fee  in 
his  own  right,  and  the  term  of 
years  in  the  right  of  the  testator, 
and  subject  to  his  debts  and  le- 
gacies. So  also,  if  he  who  hath 
the  reversion  in  fee  marries  the  te- 
nant for  years,  there  is  no  merger ; 
for  he  hath  the  inheritance  in  his 
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ments  comprehended  within  the  same  feoffinent,  in  all  other 

towns  within  the  same  shire;  hut  if  a  man  maketh  a  deed  of 

feoffment  of  knds  or  tenements  m  divers  shires,  there  it  be- 

hoveth  to  have  a  livery  of  seisin  in  every  shire.     ^  And  in  2;|*^mm«^ 

some  cases  a  man  shall  have  by  the  erant  of  another  a  fee-  vamwuoiaiu 

simple,  fee-tail,  or  freehold,  without  livery  of  seisin.     As  if 

there  be  two  men,  and  each  of  them  is  seised  of  one  quantity 

mehtes  cotnprehendus  deitu  memne  lefeoffemient  en  toutz  les 
autres  viUes  deins  tnesme  U  countee,  Mes  n  home  fist  unfait 
defeoffement  de  terres  ou  tenementea  en  divers  countees,  la  il 
covient  dacer  en  ehescun  eountee  un  lioer%  de  seisin,  ^Et  en 
ascun  COS  home  avera  per  le  ffraunt  dun  autre^  fee^mpUy  fee- 
taUley  oufranktenement  sauns  liverli  de  seisin ;  sicome  deux 
homes  y  sont,  et  ehescun  deux  est  seisi  dun  quantite  de  terre 


own  right,  the  lease  in  the  right  of  a  Tutiial  sorrender  of  the  inferior  ^iBjwrtciifar 

his  wife.    An  estate-tail  is  an  ex-  estate.    But,  in  an  estate-tail,  ihe   tntht  rwer- 

ception  to  this  mle ;  for  a  man  may  case  is  otherwise :  the  tenant  for  a   ^Vj^mmm 

have  in  his  own  right  both  an  es-  long  time  had  no  power  at  all  over  J******^^ 

tate  tail  and  a  reversion  in  fee;  it,  so  as  to  bar  or  destroy  it;  and   to  both,- 

and  the  estate  tail,  though  a  less  es-  now  can  only  do  it  by  certain  spe-   tatt  taU, 

tate,  shall  not  merge  in  the  fee.  cial  modes,  by  [the  modes  of  as- 

For  estates  tail  are  protected  and  snranoe    prescribed    by  the   stat. 

preserved  from  merger  by  the  oper-  3^4  Oul.  4,  c.  74,  as  substitutes 

ation  and  construction,  though  not  for]   a  fine,  a  recovery,  and  the 

by  the  express  words,  of  the  statute  like  :  it  would  therefore  have  been 

de  doms :  which  operation  and  con-  strangely  improvident,  to  have  per- 

struction  have  probably  arisen  upon  mitted  the  tenant  in  tail,  by  pur- 

this    consideration;    that,  in  the  chasing  the  reversion   in   fee,  to 

common  cases  of  merger  of  estates  merge  his  particular  estate,  and  de- 

for  life  or  years  by  uniting  with  feat  the  inheritance  of  his  issue ; 

the  inheritance,  tiie  particular  te-  and  hence  it  has  become  a  maxim, 

nant  hath  the  sole  interest  m  them,  that  a  tenancy  in  taQ,  which  cannot 

and  hath  full  power  at  any  time  to  be  surrendered,    cannot    also    be 

defeat,  destroy,  or  surrender  tiiem  merged    in   the   fee. — ^B.    C.    ii« 

to  him  that  hath  the  reversion;  175^178. 

therefore,  when    such    an    estate        For  some  notice  of  remainders, 

unites  with  the  revernon  in  fee,  tee  post,  $  216,  in  n. 

the  Uw  considers  it  in  the  light  of 
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of  land  in  one  county,  and  the  one  granteth  bis  land  to  the 

other  in  exchange  for  the  land  which  the  other  hath,  and  in 

like  manner  the  other  granteth  his  land  to  the  first  grantor 

Bnnv  mwn  be  in  exchange  for  the  land  which  the  first  grantor  hath.     In  this 

»uk9.  case  each  may  enter  into  the  land  of  the  other,  so  [taken*]  in 

exchange  without  any  Uvery  of  seisin  (t),  and  such  exchange, 

made  by  words,  of  tenements  within  the  same  shire  without 

ifot^ecu  qf      any  writing  is  good  enough.     ^  And  if  the  lands  or  tenements 

diffbrmt  coun-  bc  in  divcrs  counties,  scil.  that  which  the  one  hath  is  in  one 

tietadeedig 

requiaue,  county,  and  that  which  the  other  hath  is  in  another  county, 
there  it  beboveth  to  have  a  deed  indented  made  between 
them  of  such  exchange  of  such  lands,  &c.  (k). 

deins  un  eauntee,  et  lun  graimta  sa  terre  a  lautre  en  eachcmnge 
pur  la  terre  que  lautre  ad,  et  en  mesme  le  manere,  lautre 
graunta  sa  terre  a  le  premier  grantour  en  eschaunge  pur  la 
terre  que  le  premier  grantour  ad;  en  ceo  cos  chescun  poet 
entrer  en  lautre  terre  issint  [prise*"]  en  eschaunge  sauns  ascun 
livere  de  seisin,  et  tiel  eschaunge  fait  per  paroll  de  tene- 
mentes  deins  mesme  le  countee  sauns  ascun  escripture  est 
assetez  bon.  ^  Et  si  les  terres  ou  tenementes,  soient  en  divers 
eountees,  sdl.  si  ceo  que  lun  ad,  est  en  un  countee,  et  ceo  que 
lautre  ad  est  en  autre  countee,  la  il  covient  de  aver  unfait  en- 
dente  destrefait  entre  eux  de  tiel  eschaunge  de  tielx  terres,  ^c. 


*  My9t  put — Machl,  and  Roh,  and  all  the  copies  by  Tottyl.  But  Redm. , 
Berth, f  8m,  y  Powelf  all  the  copies  of  RoatelVs  Tratulation  to  1656,  and 
the  edition  1671 ,  give  the  reading  as  above,  which  is  conformable  to 
the  edition  by  Lettou  Sf  M. 


(t)  Exchange  is  a  liyery  in  law.  for  that  is  immaterial,  bnt  of  inter' 

Per  Moyle,  /.,  Trin,  9  E.  4.  est ;  as  fee-simple  for  fee-simple,  a 

{k)  An   exchange  is   a  mntnal  lease  for  twenty  years  for  a  lease 

grant  of  equal  interests,  the  one  in  for  twenty  years,   and   the    like, 

consideration  of  the  other.     The  And  the  exchange  may  be  of  things 

estates  exchanged  must  be  equal  in  that  lie  either  in  grant  or  in  livery, 

quantity  (§  64,  65) ;  not  of  valuer  But  no  livery  of  seisin,  even  in  ex- 
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^  And  note,  that  in  exchange  it  behoyeth  that  the  es-  inttnau  mn^t 
tates,  which  both  parties  have  in  the  lands  so  exchanged,  be  q^aMtU9t 
equal;  for  if  the  one  wiUeth  to  grant  that  the  other  shall 
have  his  land  in  fee-tail,  for  the  land  which  he  should  have 
of  the  grant  of  the  other  in  fee-simple,  though  that  the  other 
agree  to  this,  yet  this  exchange  is  void,  because  the  estates 
be  not  equal. 

^  In  the  same  manner  it  is,  where  it  is  eranted  and  afnreed  l  •.^-«fnvfe 

.  ^  far  fhe-^impU, 

between  them,  that  the  one  shall  have  in  the  one  land  fee- 
tail,  and  the  other  shall  have  in  the  other  land  but  for  term  of 
life;  or  if  the  one  shall  have  in  the  one  land  fee-taQ  general, 
and  the  other  in  the  other  land  fee-tail  especial,  &c.     So,  once 

^  Et  nota  que  en  esehaunge  U  covient  que  les  estateZy  que 
ambideux  de  lee  parties  averount  en  lee  terree  issint  eechaungezy 
eoienVowelx ;  qar  si  lun  voloit  graunter  que  lautre  averoit  ea 
terre  en  le  taiUe,  pur  le  terre  quil  averoit  de  graunt  de  lautre 
en  feesimpley  coment  que  lautre  eoit  agree  a  celle,  ceet  es- 
ehaunge  est  voide,  pur  eeo  que  lee  eetatez  ne  eont  mye  owelx, 

^  En  mesme  le  manere  est,  lou  il  est  graunti  et  agree  entre 
euxy  que  lun  avera  en  lun  terre /ee-taille,  et  lautre  avera  en 
lautre  terre  faraque  pttr  terme  de  vie  ;  on  n  lun  avera  en  htn 
terre  fee-taille  generally  et  lautre  en  lautre  terre /ee-taille  ea- 
peciall,  ^c.     lasint  \toutdytz*'\  il  covient  que  en  eachaunge 


*  Mackl,,  Roh,  and  some  copies  read  toutdys;  all  the  copies  by 
Tottjfl,  and  the  ordinary  copies,  read  touiz  foitz,  which  means  the  same 
thing. 

changes  of  fireehold,  is  necessary  to  after  an  exchange  of  lands  or  other 
perfect  the  conveyance:  for  each  hereditaments,  either  party  be 
party  stands  in  the  place  of  the  eyicted  of  those  which  were  taken 
other  and  occupies  Ms  right,  and  by  him  in  exchange,  through  de- 
eadi  of  them  hath  already  had  cor-  feet  of  the  other's  title,  he  shall 
poreal  possession  of  his  own  land,  retom  back  to  the  possession  of  his 
But  entry  must  be  made  on  both  own,  by  virtue  of  the  implied  war- 
sides  ;  for,  if  either  party  die  be-  ranty  contained  in  all  exchanges. — 
fore  entry,  the  exchange  is  void,  See  B,  C,  ii.  323. 
for  want  of  sufficient  notoriety.    If, 
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for  all,  it  behoveth  that  in  exchange  the  estates  of  both 
parties  be  equal,  8ciLy  if  the  one  hath  a  fee-simple  in  the  one 
land,  that  the  other  shall  have  like  estate  in  the  other  land; 
and  if  the  one  hath  fee-tail  in  the  one  land,  the  other  ought 
to  have  the  like  estate  in  the  other  land.  And  so  of  other  es- 
tates. 
The  rtkithe         But  it  is  nothing  to  charge  of  the  equal  [t.  e.  the  relative] 

9ofiK  of  the 

landtnotma-  valuc  of  the  lauds,  for  although  that  the  land  of  the  one  be 
of  a  far  greater  value  than  the  land  of  the  other,  this  is  no- 
thing to  the  purpose,   so  that  the  estates  made  by  the 

Exehanait     exchange,   be  equal.     And  so  in  exchange   there  be  two 

Tocabulum  ^        n  i  in  i-ii^i  -i. 

artif.  etmm-     fiTants,  for  cach  party  shall  grant  his  land  to  the  other  m 
lemppHedbif    exchange,  &c.,  and  in  each  of  their  grants  mention  shall  be 

any oMtfrfnodf  ^        «    i 

qfBxpnmkn,    made  of  the  exchange. 

intereMeter-        ^  Also,  if  a  man  lettcth  land  to  another  for  term  of  years, 
%iBi  albeit  the  lessor  dieth  before  the  lessee  enter  into  the  tene- 

ments, yet  he  may  enter  into  the  same  tenements  after  the 
death  of  the  lessor,  because  the  lessee  by  force  of  the  lease 
hath  right  forthwith  to  have  the  tenements  according  to  the 

lei  eetatez  damhideux  parties  soient  egalx,  scil.,  «t  lun  ad  fee- 
simple  en  lun  terre,  que  lautre  avera  tiel  estate  en  lautre 
terre;  et  si  lun  ad  fee-taille  enlun  terre,  U  eovient  que  lautre, 
avera  semblable  estate  en  lautre  terre,  et  sic  de  aliis  sta- 
tibus. 

Mes  nest  mye  riens  a  charger  del  owell  value  des  terres, 
qar  eoment  que  la  terre  lun  vault  mult  pluis  que  la  terre  de 
lautre,  ceo  nest  riens  a  purpose:  issint  que  les  estatez  per  les- 
chaunge  fails,  soient  owelx,  Et  issint  en  esehaunge  its  y 
sont  deux  grauntes,  qar  chescun  partie  grauntera  sa  terre  a 
lautre  en  esehaunge,  ^e.,  et  en  chescun  de  lour  grantez  men- 
cum  sera  fait  de  leschaunge. 

^  Item,  si  home  lessa  terre  a  un  autre  pur  terme  dez  ans, 
eoment  que  le  lessour  morust  devant  que  le  lessS  entra  en  les 
tenementes,  unquore  il  poet  entrer  en  mesmes  les  tenementes 
apres  la  mart  le  lessour,  pur  ceo  que  le  lessS  per  force  de  le 
lees  ad  droit  maintenant  daver  les  tenementes  solonques  la 
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&  C  S  381. 


form  of  the  lease.     But  if  a  man  maketb  a  deed  of  feoffment   unvn^ 

be  made  4n 

to  another,  and  a  letter  of  attorney  to  one  to  deliver  to  him  u/Mmeo/^. 
seism  by  force  of  the  same  deed,  yet  if  livery  of  seisin  be  not  *"  gJUT 
made  in  the  life  of  him  who  made  the  deed,  it  availeth  not, 
for  that  the  other  hath  not  any  right  to  have  the  tenements 
according  to  the  [purport*]  of  the  said  deed  before  the  livery 
of  seisin.  And  if  no  liveiy  of  seisin  be  made,  then  after  the 
decease  of  him  who  made  the  deed,  the  right  of  those  tene- 
ments is  forthwith  in  his  heir,  or  in  some  other. 

^7  Also,  if  tenements  be  let  to  a  man  for  term  of  a  half  Keenn 
year,  or  for  a  quarter  of  a  year,  &c.     In  this  case  if  the  d»mitkmua 
lessee  commit  waste,  the  lessor  shall  have  a  writ  of  waste  t^  nature  qf  a 
against  him,  and  the  wnt  shall  say:   Qui  tenet  ad  terminum  ^j^^^jVT* 
annarum:  but  he  shall  have  a  special  declaration  upon  the  '^^^ 
truth  of  this  matter,  and  the  count  shall  not  abate  the  writ,    wrtt 
because  he  cannot  have  any  other  writ  upon  the  matter,  &c. 

fourme  de  le  lees,  Mee  ei  home  jUt  fait  de  feoffement  a 
un  autre,  et  un  lettre  dattoumey  a  un  home  a  deliverer  a  luy 
seisin  perforce  de  mesme  lefait,  unquore  si  la  Uteris  de  seisin 
ne  soitfait  en  la  vie  celuy  qui  faisoit  lefait,  ceo  ne  vault 
rienzy  pur  ceo  que  lautre  nad  pas  ascun  droit  daver  les  tene- 
mentes  solonques  le  [purport*']  du  fait,  devaunt  le  liverB  de 
seisin,  Et  si  nul  liver'i  soitfait,  donques  apres  la  mort  celuy 
qui  Jlst  le  fait,  le  droit  de  tielx  tenementes  est  maintenaunt 
en  son  heire,  ou  en  ascun  autre, 

^7  Item  si  tenementes  soient  lessez  a  un  home  pur  terme  de 
demye  an,  ou  per  le  quart  de  un  an,  ^'c.  En  tiel  cos,  si  le 
less6  fist  wast,  le  lessour  avera  envers  luy  brief  de  wast, 
et  le  brief  dirra:  Qui  tenet  ad  terminum  annorum:  Mes  il 
avera  un  special  declaracion  sur  le  veritS  de  son  matere,  et 
le  count  ne  abatera  le  brief,  pur  ceo  que  il  ne  poet  aver  nul 
autre  brief  sur  le  matere,  ^c. 


*  Maehl,  and  Roh,  read  this  word  purpos^purpate, 

G 
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CONCLUDING   REMARKS. 

Estates  that  are  less  than  freehold  are  generally  classed 
as — 1,  Estates  for  years;  2,  Estates  at  will;  3,  Estates  by 
sufferance. 

An  estate  for  years  is  denominated  by  the  law  a  term 
(terminus),  because  its  duration  is  bounded  or  confined. 
Lyttleton's  definition  of  this  estate  is  the  case  of  a  contract 
to  let  lands,  &c.,  to  another  for  a  term  of  a  certain  number 
of  years  agreed  upon  between  the  lessor  and  lessee,  and 
therefore  every  contract  which  is  intended  to  operate  as  a 
lease  for  years,  ought  to  have  certainty  in  three  limitations 
or  essentials,  fdz,  in  the  commencement  of  the  term,  in  the 
continuance  of  it,  and  in  the  end  of  it;  for  these  three 
things  are  in  effect,  as  Plowden  reports,  but  one  matter, 
shewing  the  certainty  of  the  time  for  which  the  lessee  shall 
have  the  land  (/).  So  that  this  estate  differs  from  an  estate 
for  life,  fee-simple,  or  fee-tail;  for  either  of  those  estates 
ia  dependent  upon  an  uncertmn  event,  that  is,  upon  the 
death  of  the  individual,  or  extinction  or  failure  of  heirs,  either 
special  or  general;  whereas  every  estate  for  years  or  lease 
must  have  a  certain  beginning  and  certain  end.  '^  But  id 
eertum  est,  quod  eertum  reddi  potest :  therefore,  if  a  man  make 
a  lease  to  another,  for  so  many  years  as  J.  S.  shall  name,  it 
is  a  good  lease  for  years;  for  though  it  is  at  present  uncer- 
tain, yet  when  J.  S.  hath  named  the  years,  it  is  then  reduced 
to  a  certainty.  If  no  day  of  commencement  is  named  in  the 
creation  of  this  estate,  it  begins  from  the  making  or  delivery 
of  the  lease.  A  lease  for  so  many  years  as  J.  S.  shall  Uve,  is 
void  firom  the  beginning;  for  it  is  neither  certain,  nor  can 
ever  be  reduced  to  a  certainty,  during  the  oontiauance  of  the 


(/)  So  that  all  these  ought  to  be  which  do  not  make  this  appear, 
known  at  the  oommenoement  of  are  bat  babble,  as  Brown  said. — 
the  lease ;  and  words  in  a  lease    Plmod.  272. 
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lease.  And  the  same  doctrine  holds,  if  a  parson  make  a 
lease  of  his  glebe  for  so  many  years  as  he  shaU  continue 
parson  of  Dale;  for  this  is  still  more  uncertain.  But  a  lease 
for  twenty  or  more  years,  if  J.  S.  shall  so  long  tive,  or  if  he 
shall  so  long  continue  parson,  is  good;  for  there  is  a  certain 
period  fixed,  beyond  which  it  cannot  last;  though  it  may 
determine  sooner,  on  the  death  of  J.  S.  or  his  ceasing  to 
be  parson  there." — ^B.  C.  ii.  143. 

But  although  it  be  essential  to  the  very  existence  of  this  es- 
tate that  there  be  a  tune  absolutely  prefixed,  beyond  which  ii 
cannot  continue,  yet  it  may  be  made  subject  to  a  condition 
[depending  on  the  dropping  of  any  life  or  lives,  or  on  any 
other  contingent  event],  for  its  determination  before  the  period 
prefixed:  as  for  ninety-nine  years  if  A.  B.  live  so  long.  Here 
if  A.  B.  die  before  the  ninety-nine  years  expire,  the  term  shall 
cease;  but  though  A.  B.  should  survive  the  ninety-nine  years, 
the  lease,  on  the  expiration  of  the  ninety-nine  years,  would 
be  absolutely  at  an  end. — {Watk,  Conv.  32). 

An  estate  for  years  is  assignable,  unless  there  be  an  express 
condition  or  provision  in  the  lease  to  restrict  the  power  of 
alienation  which  the  law  gives;  and  such  assignment  may  be 
made  even  before  the  lessee  enter,  as  an  interest  termini 
may  be  granted  over.  Or  if  a  lease  be  made  to  two,  one  may 
release  to  the  other  before  entry. 

And  as  a  lessee  may  grant  over  his  whole  term,  so  he  may 
make  an  under-lease  of  a  part  of  his  interest.  As  if  he  have 
a  term  of  ten  years  he  may  underlet  for  five;  and  the  dis- 
tinction between  an  assignment  and  an  under-lease  is  where 
the  lessee  parts  with  his  whole  interest,  and  where  not.  In 
the  latter  case  it  is  an  under-lease,  in  the  former  an  assign- 
ment.— Id.  35. 

The  origin  of  leases  appears  to  have  been  the  letting  to 
farm  or  husbandry  at  a  rack-rent  by  the  proprietors  of  land; 
and  as  no  livery  of  seisin  was  requisite  to  pass  an  estate  for 
years,  nothing  but  the  mere  term  passed  to  the  lessee,  the 
9eimn  or  fee  continuing  in  the  owner  of  the  inheritance,  the 
termor's  interest  vested  in  his  executors;  for  a  term  of  years, 

G  2 
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although  it  be  for  a  1000  years,  is  but  a  chattel;  and,  conse- 
quently, is  deemed  personal  estate.  ''  Hence  it  foUows,  that 
a  lease  for  years  may  be  made  to  commence  in/utttro,  though 
a  lease  for  life  cannot.  As,  if  I  grant  lands  to  Titius  to 
hold  from  Michaelmas  next  for  twenty  years,  this  is  good; 
but  to  hold  from  Michaelmas  next  for  the  term  of  his  natural 
life,  is  void.  For  no  estate  of  freehold  can  commence  inju- 
turo;  because,  it  cannot  be  created  at  common  law  without 
livery  of  seisin,  or  corporal  possession  of  the  land:  and  cor- 
poral possession  cannot  be  given  of  an  estate  now,  which  is 
not  to  commence  now,  but  hereafter." — B.  C.  ii.  143. 

Long  terms  of  years,  for  reasons  noticed  by  Sir  William 
Blackstone  (ii.  142),  were  not  in  use  when  Lyttleton  wrote; 
but,  since  the  reign  of  Henry  YIII.,  they  have  been  much 
used,  on  account  of  their  convenience  for  family  settlements, 
mortgages,  and  other  purposes,  continuing  subject  to  the 
same  rules  of  succession,  and  with  the  same  inferiority  to 
freeholds  as  when  they  were  little  better  than  tenancies  at 
the  will  of  the  landlord. 

At  Common  Law  "  tenant  in  fee  simple  might  let  leases  of 
any  duration,  for  he  hath  the  whole  interest;  but  tenant  in 
tail,  or  tenant  for  life,  could  make  no  leases  which  should 
bind  the  issue  in  tail  or  reversioner;  nor  could  a  husband, 
seised  jure  tucoris,  make  a  firm  or  vaUd  lease  for  any  longer 
term  than  the  joint  lives  of  himself  and  his  wife,  for  then  his 
interest  expired.  Yet  some  tenants  for  life,  where  the  fee 
simple  was  in  abeyance,  might  (with  the  concurrence  of  such 
as  have  the  guardianship  of  the  fee)  make  leases  of  equal  du- 
ration with  those  granted  by  tenants  in  fee  simple:  such  as 
parsons  and  vicars  with  consent  of  the  patron  and  ordinary. 
So  also  bishops,  and  deans,  and  such  other  sole  ecclesiastical 
corporations  as  are  seised  of  the  fee  simple  of  lands  in  their 
corporate  right,  might,  with  the  concurrence  and  confirma- 
tion of  such  persons  as  the  law  requires,  have  made  leases  for 
years,  or  for  life,  estates  in  tail  or  in  fee,  without  any  limita- 
tion or  control.  And  corporations  aggregate  might  have 
made  what  estates  they  pleased,  without  the  confirmation  of 
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any  other  person  whatsoeyer .  Whereas  now,  by  several  star- 
tutes,  this  power,  where  it  was  unreasonable,  and  might  be 
made  an  ill  use  of,  is  restrained;  and,  where  in  the  other 
cases  the  restraint  by  the  common  law  seemed  too  hard,  it  is 
in  some  measure  removed.  The  former  statutes  are  called 
the  restraining^  the  latter  the  enabling  statute  («)." — ^B.  C. 
ii.  319. 


(im)  By  the  enabling  statate,  te-  rations,  and  all  panona  and  vicara, 

nant  in    tail:    husband    and  wife  are  restrained  from    making    anj 

seised  jointly  of  an  estate  of  inherit-  leases  of  their  lands,  unless  under 

ance  or  in  right  of  the  wife;  any  the  following  regulations : — 1.  They 

person  seised  in  the  right  of  his  must  not  exceed  21  yeara,  or  three 

church,  except  parsons  or  yicars;  lives,  from  the  making;   2.   The 

may  by  lease  for  21  years,  or  three  accustomed  rent,  or  more,  must  be 

lives,  bind  the  issue  in  tail,  (but  yearly  reserved  thereon ;  3.  Houses 

not  the  reversioners  or  remainder-  in  corporations  or  market  towns 

men),  the  heirs  or  successors  re-  may  be  let  for  forty  years,  provided 

spectively ;    but  certain  requisites  they  be  not  the  mansion-houses  of 

must  be  observed  in  the  making  of  the  lessors,    nor  have   above  ten 

such  lease. — Z2  Hen.  8,  c.  28.  acres  of  ground  belonging  to  them ; 

By  the  rettraining  or  disabling  and  provided  the  lessee  be  bound 

statutes,  all  conveyances  whatsoever  to  keep  them  in  repair :  and  they 

made  by  ecclesiastical  corporations,  may  also  be  aliened  in  fee  simple 

are  made  void,  except  leases  for  for  lands  of  equal  value  in  recom- 

three  lives,  or  21  years /rom  the  pense;    4.  Where  there  is  an  old 

time  of  the  making,  whereon  the  lease  in  being,  no  concurrent  lease 

old  yearly  rent  or  more  is  reserved,  shall  be  made,  unless  where  the  old 

subject  to  the  requisites  contained  one  wHl  expire  within  tiiree  yean ; 

in  the  32  Hen.  8,  c.  28,  except  in  5.  No  lease  (by  the  equity  of  the 

two  cases.   1  Eliz.  c.  19 ;  13  Eliz.  statute)  shall  be  made  without  im- 

c.  10;  also  by  statutes  14  Elix.  cc.  peachment  of  waste;  6.  All  bonds 

11  and  14 ;  18  Elic.  c.  11 ;  and  43  and  covenants  tending  to  frustrate 

Eliz.  c.  29.  The  restrictions  created  the  provisions  of  the  statutes  of 

by  the  1  Eliz.  c.  19,  upon  bishops,  13  &  18  Eliz.  shall  be  void.">- 

were  extended  to  certain  other  in-  B.  C.  ii.  321. 
ferior  corporations,  both  sole  and        Concerning  these  restrictive  sta- 

aggregate. — ''From  laying  all  which  tutes  there  are  two  observations  to 

together,  we  may  collect,  that  all  be  made.    Fint,  that  they  do  not, 

colleges,  cathedrals,  and  other  ec-  by  any  construction,    enable  any 

desiastical  or  eleemosynary  corpo-  persons  to  make  such  leases  as  they 


66  LYTTLKTON^S   TENURES.  [BOOK  I. 

The  lessee  when  not  restrained  hy  corenants,  or  an  ex- 
ception out  of  the  lease,  to  the  contrary,  which  is  now  usually 
the  case,  is  entitled  to  estovers;  and  where  the  term  is 
limited  to  determine  on  the  happening  of  a  collateral  eyent, 
the  lessee  or  his  personal  representatiyes  are,  when  it  so  de- 
termines, entitled  to  emblements  (§  68).  With  respect  to 
waste  Kad  forfeiture,  the  same  doctrine  generally  applies  to 
an  estate  for  years  as  to  tenant  for  life. 


were  by  common  law  disabled  to  sor  only ;  and  no  man  shall  make 

make.      Therefore    a  parson,    or  an  advantage  of  his  own  wrong. — 

▼icar,  though  he  is  restrained  from  Ibid, 

making  longer  leases  than  for  21  In  addition  to  these  statates, 
years  or  three  lives,  even  with  the  (which  were  meant  for  the  benefit 
consent  of  patron  and  ordinary,  of  the  successor),  all  leases  by  col- 
yet  is  not  enabled  to  make  any  l^ges  and  collegiate  churches  are 
lease  at  all,  so  as  to  bind  his  sucoes-  void,  unless  one  third  of  the  old 
sor,  without  obtaining  such  consent,  rent  be  reserved  in  com,  at  the  rate 
Secondly,  that  though  leases  con-  of  a  quarter  of  wheat  for  every 
trary  to  these  acts  are  declared  6«.  8J.,  and  a  quarter  of  malt  for 
void,  yet  they  are  good  against  the  every  5«.  of  the  old  rent. — 18  Eliz. 
lessor  during  his  life,  if  he  be  a  sole  c.  6. 

corporation ;    and  are   also    good  The  leases  of  beneficed  dergy- 

against  an  aggregate  corporation  so  men  are  further  restrained  in  case 

long  as  the  head  of  it  lives,  who  is  of  their  non-residence,  by  stats.  13 

presumed  to  be  the  most  concerned  Eliz.  c.  20;   14  Eliz.  c.  11;   18 

in  interest.    For  the  act  was  in-  Eliz.  c.  11 ;  and  43  Eliz.  c.  9 
tended  for  the  benefit  of  the  succes- 
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OF  TXNAlfT  AT  WILL. 

This  Chmpter  treats  of  tenancy  at  will,  to  wbich  subject 
the  doctrine  of  emblements  is  peculiarly  incident,  as  the  title 
to  emblements  accrues  upon  the  determination  of  a  tenure  by 
death  or  other  uncertain  event;  and,  indeed,  the  instance 
cited  by  Lyttleton,  which  is  that  of  an  estate  at  will  (§  68), 
mainly  turns  upon  the  point  of  uncertainty  of  time  in  its  de- 
termination. Any  entry  by  the  leave  or  will  of  the  lessor 
creates  this  estate  (§  70).  In  respect  of  the  uncertainty  of 
his  estate,  this  tenant  b  exempted  from  liability  to  repair; 
but  for  voluntary  waste  he  is  liable  to  an  action,  upon  the 
same  principle,  as  Lyttleton  informs  us  (§  71),  that  a  bailee 
of  goods  is  liable  for  misfeasance.  In  conclusion,  Lyttleton 
observes,  that  the  lessor  may  recover  a  rent  reserved  upon 
this  tenancy,  either  by  distress  or  action  of  debt  (§  72). 


^  Tenant  at  will  is,  where  lands  or  tenements  are  let  by  nmrn^^M 
one  man  to  another,  to  have  and  to  hold  to  him  at  the  will  of       ""t^*^- 
the  lessor,  by  force  of  which  lease  the  lessee  is  thereof  pos- 
sessed: in  this  case  the  lessee  is  called  tenant  at  will,  because 
he  hath  no  certain  sure  estate;  for  the  lessor  may  put  him 

^  Tenaunt  a  volunte  est  ou  terres  au  tenementes  mmt  lessee 
per  un  home  a  un  autre,  a  aver  et  tener  a  luy  a  la  volunte  le 
lessour,  per  force  de  quel  lees  le  lessi  est  en  possessions :  en 
iiel  COS  le  lessi  est  appelle  tenaunt  a  volunte,  pur  ceo  que  il 
nad  ascun  certeyn  sure  estate,  qar  le  lessour  luy  poet  oustre  a 
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Tsmmtaiwui  out  at  what  time  it  pleaseth  him:  yet  if  the  lessee  soweth 

entUied  to  em-  . 

biementi;  the  land,  and  the  lessor,  afler  the  sowing,  and  before  that  the 
com  be  ripe,  pnt  him  out,  yet  the  lessee  shall  have  the  com, 
and  shall  have  iree  entry,  egress,  and  regress  to  cut  and  cany 
away  the  com,  because  he  wist  not  at  what  time  his  lessor 
would  enter  upon  him. 

Otherwise  it  is  if  tenant  for  years,  [who  knoweth*]  the  end 
of  his  term,  doth  sow  the  land,  and  the  term  is  ended  before 
that  the  com  be  ripe;  in  this  case  the  lessor,  or  he  in  the 
reversion,  shall  have  the  com,  because  the  termor  knew  well 
the  certainty  of  his  term  and  when  his  term  should  be 
ended  (a). 


lulnottenant 
Jbrymn, 


quel  temps  quU  luyplerroit :  unquore  si  le  lessS  embleia  la  ter- 
re,  et  le  lessour  apres  lembleier,  et  devaunt  que  les  hlees  sotU 
matures  luy  ousta,  unquore  le  lessS  avera  les  hlees,  et  avera 
frank  entre,  egresse,  et  regresse  a  seier  et  de  carier  les  blees, 
pur  ceo  que  il  ne  savoit  a  quel  temps  son  lessour  voilUnt  entrer 
sur  luy, 

Autrement  est  si  tenaunt  pur  terme  dez  ans  [(pti  eonust*'\  le 
fyn  de  son  terme  embleia  la  terre,  et  le  terme  est  finye  de- 
vaunt  que  les  blees  sont  matures;  en  ceo  cas  le  lessour,  ou  celuy 
en  la  revercion  avera  les  blees,  pur  ceo  que  le  termour  bien 
conust  le  certeynte  de  son  terme  et  quant  son  terme  serroit 
fynye. 


*  Lettou  ^  M,,  Maehi.t  and  Roh,,  read  apre* — qfter,  which,  in  a  copy 
of  the  Rohan  edition  penes  Ed.,  is  by  a  contemporary  hand  altered  to 
devaiU — brfore ;  Ratteirs  tranaUttion  renders  this  passage,  *  btfore  the  end 
of  his  term/  which  it  is  apprehended  is  the  true  reading.  .  Pytu.  1516, 
reads  conust  le  fin  de  son  terme,  et  si  embha — knoweth  the  end  qf  his 
term,  and  if  he  sow :  but  Redm,,  and  all  the  subsequent  copies,  give  the 
reading  as  in  the  text. 


Eittbtementt.  (a)    Emblements    (emblemata)^    teU  as  are  not  the    spontaneous 

Such  vegetable  produce  and  chat-    growth  of  the  earth,  but  produced 
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^  Also  if  a  house  be  let  to  a  man  to  hold  at  wiU,  by  force   'nmimtatwai 
whereof  the  lessee  entereth  into  the  house,  into  which  house  he 


brings  his  household  stuff,  and  afterwards  the  lessor  puts  him  '^**^/**^'^ 


out,  yet  he  shall  have  free  entry,  egress,  and  regress  into  the 

^  Item  si  un  mese  soit  lesse  a  un  home  a  tener  a  volunte, 
perjbrce  de  quel  le  leu^  entra  en  le  meee,  deinz  quel  mese  U 
porta  see  utensiles  de  measony  et  puis  le  leseour  luy  ousta^ 
unquore  il  avera  frank  entre,  egreeae,  et  regresae  en  meame  le 


taufMally  from  the  labour  and  in-  are  remorable  by  the  tenant  or  hia 

dnatry  of  man,  which,  in  the  case  ezecutors. 

Lyttleton  mentions,  belong  to  the  The  persons  whose  ezecators  are 
tenant  at  will,  and  which  he  may,  ■  entitled  to  emblements  are  tenants 
after  his  term,  gather  and  carry  in  fee,  fee  tail,  for  life,  for  years, 
away.  Upon  the  same  principle,  for  years  ri  tamdiu  vixerint,  by 
the  representatives  of  every  tenant  curtesy,  as  jointresses ;  and  Lyttle- 
for  life  shall  have  the  emblements  ton's  case,  by  parity  of  reason,  in- 
to compensate  for  the  tillage  which  eludes  executor  of  tenant  at  will, 
produced  them.  As  the  object  of  In  two  instances  emblements  are 
this  privilege  is  to  prevent  those  given  by  statute :  for  by  statute  of 
whose  estates  are  uncertain  bdng  Merton,  20  Hen.  3,  c.  2,  the  repre- 
prejudiced  by  their  sudden  determin-  sentative  of  a  dowress  shall  have 
ation ;  and  because  such  determin-  emblements  of  the  land  assigned 
ation  is  purely  contingent,  any  her  for  dower  at  her  death,  (indeed 
determination  of  a  tenancy  or  te-  it  has  been  said  that  other  tenants 
nure  by  the  tenant's  oum  act,  de-  are  entitled  to  emblements  by  the 
prives  him  of  the  emblements,  equity  of  this  statute,  37  Hen.  6), 
Hie  doctrine  of  emblements  is  not  and  by  statute  28  Hen.  8,  c.  11, 
extended  further  than  com  sown,  the  executors  of  an  incumbent  are 
roots  planted,  or  other  omitta/  orft-  entitled  to  the  emblements  of  his 
ficitU  profit;  for  fruit  trees,  grass  glebe  lands  manured  and  sown  by 
(not  annual  or  artificial,  as  saint-  him  with  any  com  or  grain. 
fdm,  &c.),  and  the  like,  which  are  Under  a  devise  of  fkrming  stock 
/»eniMm«ii/ and  ffa/iira/,  will  pass  to  in  general  terms,  the  standing 
the  lessor  or  executor  as  the  case  crops  go  to  the  executor. — 6  East, 
may  be ;  but  to  this  an  exception  is  604,  n. 

made  with  regard  to  trees,  shrubs.        If  land  sown   by  the  husband 

and  other  produce  planted  by  gar-  is  assigned  by  his  heir  to  the  wife 

deners  and    nueserymen  in   their  for  her  dower,  she  shall  have  the 

grounds  for  eale;  for  these,  upon  crop. — 2  Inst,  81. 
principles  in  favour  of  commerce. 


i^thdr 
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said  house,  by  reasonable  time  to  take  awaj  his  goods  and 

utensils.    As  if  a  man  seised  of  a  mese  in  fee-simple,  fee-tail, 

or  for  life,  hath  certain  goods  within  the  said  houses  and 

makes  his  executes,  and  dieth;  whosoever  after  his  decease 

hath  the  house,  his  executors  shall  have  free  entry,  egress, 

and  regress,  to  carry  out  of  the  house  the  goods  of  their 

testator  by  reasonable  time. 

Ajtxdf^MHt         7<^  Also  if  a  man  should  make  a  deed  of  feo£Bnent  to  another 

pa«M»m4Km    of  Certain  land,  and  delivereth  to  him  the  deed,  but  not  livery 

of  seisin;  in  this  case  he  to  whom  the  deed  is  made,  may 

enter  into  the  land,  and  hold  and  occupy  it  at  the  will  of  him 

which  made  the  deed,  because  it  is  proved  by  the  words  of 

the  deed  that  it  is  his  will  that  the  other  should  have  the 

land;  but  he  who  made  the  deed  may  put  him  out  when  it 

pleaseth  him. 

nntmt  attorn      ^^  Also  if  a  house  be  leased  to  hold  at  will,  the  lessee  is  not* 

r«pair,Mtt       bouud  to  sustain  or  repair  the  house,  as  tenant  for  term  of 

mese  per  reaanable  temps,  de  carter  sea  biens  et  utenaUee* 
Sicome  que  home  eeisi  dun  mese  en  /ee^simple,  feS'taUle,  cu 
pur  terme  de  tie,  le  quel  ad  eerteyns  biens  deins  mesme  le 
mese,  etfait  ses  exeeutours,  et  devie,  quiconques  apres  sa  mart 
ad  le  mese,  unquore  les  executours  avermmt  frank  entre,  egresse, 
et  regresse  de  carter  hars  de  le  mese  les  biens  lour  testator 
per  resonable  temps. 

70  Item  si  un  home  fesoit  un/ait  de  feoff em/eni  a  un  autre 
de  certeyne  terre,  et  delyvera  a  luy  lefait,  mes  nemy  liverB 
de  seisin;  en  ceo  cas,  celuy  a  qui  lefait  est  fait,  poet  entrer 
en  la  terre^  et  tener  et  occupier  a  la  volttnte  cestuy  qui  fist 
lefait,  pur  ceo  que  il  est  prove  per  les  paroles  del  fait,  quit 
est  sa  volunte  que  lautre  avera  la  terre,  mes  celuy  qui  fist 
lefait  luy  poet  oustre  quant  il  luy  plaist. 

71  Item  si  un  mese  soil  lesse  a  tener  a  volunte,  le  lessSnest* 
pas  tenus  a  sttsteiner  ou  repaireller  les  measons,  sicome  tenaunt 


*  Roh,  reads  this  passage  thus-^a  voIuhU  le  Itne  il  n/wt. 
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yean  IS  holden  to  do:  but  if  tenant  at  will  commit  Tolnn-  uMtfbtm- 
ttarj  waste,  as  in  pulling  down  of  houses,  or  in  felling  of  tgyjWf 
trees,  it  is  said  that  the  lessor  shall  have  thereof  against  him 
action  of  trespass.  As  if  I  delirer  to  one  my  sheep  to 
[dung*]  his  land,  or  my  oxen  to  ear  his  land,  and  he  slayeth 
my  beasts,  I  may  well  have  an  action  of  trespass  against  him, 
notwithstanding  the  deliyeryf  (baUment)  (6). 

a  terme  dez  ans  est  tefius:  mes  ti  le  lesad  a  voluntefiit  wdunr 
tarie  wast,  sieome  en  abatement  dez  meaaom,  cu  en  eouper  dee 
arbree,  il  est  dit  que  le  lessour  avera  de  eeo  envers  luy  aecion 
de  trespas.  Sicomejeo  bayle  a  un  home  mes  berbitez  a  [comr' 
paster*']  sa  terre,  ou  mes  boefs  a  arrer  sa  terre,  et  il  occist  mes 
avers,  jeo  puis  bien  aver  un  aedon  de  trespas  envers  luy 
nient  contristeant  le  baillementf. 


*  A  eompotter.  Sir  B*  Coke's  Translation  rsndera  thia  word  to  iaths, 
t.  e.  to  feed,  fold,  and  manure ;  BatieWs  Tranal.  to  dung  or  marls. 

t  This  word  In  Letiou  ^  M.,  MaehL,  and  Boh,,  is  giyen  as  bailie, 
which  may  be  a  misprint.  The  word  bailmeni  is  b j  no  means  a  modem 
word,  and  is  evidently  vocahdum  artis,  for  it  occurs  in  the  Old  N.  B., 
which  was  written  temp.  Hen.  6.  In  the  editions  of  Lyttleton,  ha^U" 
meni  first  occurs  in  Bedm.,  and  is  retained  in  aU  the  subsequent  edi- 
tions. The  text  in  Pyns,  1516,  i«ads,  aieni  et  conmeaunt  le  baiUs,  which 
is  absolute  nonsense. 


(b)  A  bailment  is  a  delivery  of  right.  But  it  is  a  qualified  pro- 
goods  to  another  person  for  a  par-  perty  in  them  both ;  and  each  of 
ticular  use ;  as  in  this  case  of  Lyt-  them  is  entitled  to  an  action,  in 
tleton,  to  a  carrier  to  convey  to  case  the  goods  be  damaged  or  taken 
London,  to  an  innkeeper  to  secure  away :  the  bailee  on  aooonnt  of  his 
in  his  inn,  or  the  like.  Here  there  immediate  possession ;  the  bailor, 
is  no  absohite  property  in  either  because  the  possession  of  the  bailee 
the  bailor  or  the  bailee,  the  person  is,  mediately,  his  possesion  also. — 
delivering  or  him  to  whom  it  is  B.  C.  iL  396. 
delivered:  for  the  bailor  hath  only  The  word  bajfle  has  been  trans- 
the  light,  and  not  the  immediate  lated  by  Lord  Coke,  lend;  but 
possession;  the  bailee  hath  the  Baelell,  who  is  much  more  oor- 
possession,  and  only  a  temporary  rect  in  his  translation  than  Sir  S. 
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Leuoratwia        72  Also,  if  the  lessor  upon  a  lease  at  will  reserve  to  him  a 

nay  either  dit' 

train  or  sue  in  yearly  rent,  he  may  distrain  for  the  rent  arrear,  or  thereof  have 
rent  rmerved.     an  action  of  debt  at  his  election. 

72  Item,  si  le  lessour  mcr  tiel  lees  a  volunte  reserve  a  luy 
un  annuell  rente,  il  poet  distreigner  pur  le  rente  arere,  ou 
aver  de  ceo  un  accion  de  dette  a  son  eleccion. 


CONCLUDING    REMARKS. 


The  second  species  of  estate  less  than  freehold  is  a 
tenancy  at  will,  which  is  so  termed  because  it  is  a  mere 
general  letting;  and,  therefore,  its  duration  is  undefined 
and  indeterminate;  in  fact,  it  has  duration  only  but  at 
the  will  or  pleasure  of  either  party.  A  tenant  at  will  is  not 
a  termor  in  any  sense  of  the  word,  for  a  term,  it  has  been 
shewn,  is  dependent  on  a  definite  event.  This  estate  is 
created  and  must  commence  by  reciprocal  and  mutual  agree- 
ment, and  may  determine  at  the  will  of  either  party,  even 
when  it  is  expressed  to  be  at  the  will  of  one  party  only: 
but  the  law  is  care^  that  no  sudden  determination  of 
the  will  by  one  party  shall  tend  to  the  manifest  and  un- 
foreseen prejudice  of  the  other:  hence  the  reason  of  al- 
lowing this  tenant  his  emblements,  the  permission  to  carry 


Coke,  renders  this  word,  deliver,  William  Jones,  and  another  treatise 

which  does  not  confine  the  case  to  a  on  the  same  subject  has  appeared 

grataitous  permission  to  use  a  chat-  under  the  title  of  Commentttries  on 

tel;  but  goes  further,  and  seems  to  the  Law  of  Bailments,  with  Ulue- 

shew  that  a  bailee  is  answerable  tratione  from   the  Civil  and  the 

for  misfeazanoe,  whether  there  was  Foreign  Law,  by  J,  Story,  LL,D,, 

any  consideration  for  the  bailment  Dane  Prqfenor  qf  Law  in  Hanmrd 

or  not.    The  doctrine  of  bailments  Univereity. 
has  been  treated  of  by  the  late  Sir 
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away  which,  in  all  cases  where  allowable,  turns  upon  the 
point  of  uncertainty  in  the  determination  or  dissolution 
of  the  estate  or  tenancy;  for  the  words  of  Lyttleton  with  re- 
spect to  this  tenant  are,  '*  he  wist  not  at  what  time  his 
lessor  would  enter  upon  him,"  consequently,  could  make 
no  provision  against  such  event;  otherwise  it  is  (and  by 
parity  of  reason),  where  the  determination  of  the  estate  arises 
from  the  act  of  the  tenant,  or  he  commits  a  forfeiture;  for,  in 
these  cases,  the  landlord  is  entitled  to  the  crops  sown. 
This  doctrine  of  emblements  is  also  extended  to  all  cases  of 
determination  of  tenure  by  the  decease  of  the  tenant;  for  his 
executors  are  entitled  to  emblements  as  already  noticed. 
This  estate  is  very  often  confounded  with  the  tenancy  yrom 
year  to  year,  90  long  as  both  parties  shall  agree;  but  this 
tenancy  is  a  term  which  necessarily  has  a  definite  duration, 
and  which  requires  a  six  months'  notice  to  quit,  expiring  at 
that  period  of  the  year  when  the  tenancy  commenced.  The 
Courts  favour  the  construction  of  any  holding  for  an  in- 
definite period,  being  a  tenancy  from  year  to  year,  where 
there  is  an  agreement  to  pay  rent  by  the  tenant,  or  a  receipt 
of  rent  by  the  landlord  under  circumstances  which  may 
fairly  induce  that  presumption,  such  as  the  lessor  accepting 
yearly  rent,  or  any  rent  measured  by  an  aliquot  part  of  a  year. 
There  is  a  still  lower  estate  than  a  mere  tenancy  at  will, 
viz.  an  estate  by  sufferance,  which  is  the  third  and  last  divi- 
sion  of  estates  less  than  freehold.  This  tenancy  can  only  arise 
where  one  comes  into  the  possession  of  land,  &c.,  by  lawful 
title;  but  retains  or  holds  over  the  occupation  without  any  title 
at  all.  As  if  a  man  takes  a  lease  for  any  period,  and  afler  the 
expiration  of  the  term  continues  to  hold  the  premises  without 
any  fresh  lease  or  license  from  the  owner;  or  if  such  owner  let 
the  premises  at  will  and  dies,  the  estate  at  will  is  thereby 
determined,  and,  if  the  tenant  continue  possession,  he  is 
deemed  tenant  at  sufferance,  and  the  owner  or  landlord  may 
oust  him,  t.  e,  enter  on  the  land;  and,  if  the  tenant  at  suffer- 
ance refuse  to  quit,  recover  the  possession  by  action  of  eject- 
ment; and  by  stat.  4  Geo.  2,  c.  28,  any  person  holding  over 


94  LYTTLETON^S   TENURES.  [bOOK  I. 

after  the  determination  of  his  term,  after  demand  made  and 
notice  in  writing  given  to  him  by  the  proprietor,  is  liable  to 
pay  doable  rent,  which  is  recoverable  in  an  action  of  debt; 
and  with  regard  to  tenants  having  power  to  determine  their 
own  tenancy  giving  notice  to  quit  (by  parol  or  otherwise)  and 
not  quitting  at  the  time  mentioned  in  their  notice,  they  also 
are,  by  1 1  Greo.  2,  c.  19,  liable  to  pay  double  rent,  recoverable 
by  distress  or  action.  The  operation  of  these  statutes  has 
almost  put  an  end  to  the  practice  of  tenancy  by  sufferance, 
unless  by  the  tacit  consent  of  the  owner  of  the  premises. 

A  person  who  enters  on  premises  and  takes  possession 
without  any  license  or  authority  is  termed  a  "  disseisor  " — 
which  is  an  estate  wholly  by  wrong ;  for  tenant  at  sufferance 
is  where  one  enters  by  right  or  lawfulUy,  and  holds  over  by 
wrong;  but  the  estate  of  the  disseisors  is  wrongftil,  or,  as  the 
law  styles  it,  tartioua  from  the  beginning. 
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CHAFTEE  IX. 


TENANT  BY   COPY. 

Lyttleton  in  tlie  two  following  chapters  treats  of  copy- 
hold tenure,  which  is  either  iree  or  hase:  with  regard  to 
ienanU  by  copy  and  tenants  by  the  verge,  he  does  not  appear 
to  make  much  distinction^  save  that  he  expressly  styles  the 
latter  base  tenure  ($81)*  In  the  chapter  of  tenante  by  the 
verge,  Lyttleton  is  more  explicit  in  the  distinction  between  a 
mere  tenancy  at  will  and  a  customary  holding  (§  82);  and 
from  both  chapters  the  reader  wiU  collect  that  custom  is  the 
life  of  copyhold  tenure,  although  the  customs  of  each  manor 
Tary;  for  some  tenants  hold  free  copyhold  inheritable,  some 
base  copyhold  by  payment  of  a  fine,  and  some  hold  for  lives 
only  (§  73) ;  in  which  last  case  there  is  by  custom  a  right  of 
a  perpetual  renewal  or  payment  of  a  fine  certain;  for  tenants 
of  copyhold  land  held  at  fine  uncertain,  stand  in  the  same 
situation  as  other  lessees  for  lives,  whose  leases  are  renewable 
or  not  at  the  pleasure  of  the  lessor  or  landlord. 


73  Tenant  by  copy  of  court  roll  is,  as  if  a  man  be  seised  svmmcy&y 
of  a  manor,  within  which  manor  there  is  a  custom  and 
hath  been  use,  time  out  of  mind  of  man,  that  certain  tenants 

73  Tenauntper  eopye  de  court  rolle  est,  eicome  un  home  est 
seisi  dun  manor,  deins  quel  manor  Uy  ad  un  customs  et  ad 
este  use,  de  temps  dount  memorie  dez  homes  ne  court,  que 


96 


LYTTLETON'8   TENURES. 


[book  I. 


AHmatk»i(tf 
tenant  bif  cofn/ 
cteatet  tijbt- 
JHturet^he 
mtutturrmdar 
into  the  totTc 
hands  aceordf 
ingiothe 
cuetom,at 
eomeeourt. 


within  the  same  manor  have  used  to  haTe  lands  and  tene- 
ments to  hold  to  them  and  their  heirs  in  fee-simple,  or  fee- 
tail,  or  for  term  of  life.  Sec,  at  the  will  of  the  lord  (a),  accord- 
ing to  the  custom  of  the  same  manor.  74  And  such  a  tenant 
may  not  alien  the  land  hy  deed;  for  then  the  lord  may  enter 
as  into  a  thing  forfeit  to  him,  hut  if  he  will  alien  his  land  to 
another,  it  behoveth  him  according  to  the  custom  to  surrender 
the  tenements  at  some  court  (b),  &c.,  into  the  hand  of  the 
lord,  to  the  use  of  him  that  shall  have  the  estate,  in  such 
form  or  such  effect. 


eerteyn  tenauntes  deina  metme  le  manors  ont  use  daver  terres 
et  tenetnentes,  a  tener  a  eux  et  a  lour  heirea  en  fee- simple, 
cu  en/ee-taille,  ou  a  terme  de  vie,  ^.,  a  volunte  le  seignour, 
solonques  le  custome  de  tnesme  le  manor.  74  ;Et  tiel  tenaunt 
ne  poet  aliener  la  terre  per  fait,  qar  donques  le  seignour  poet 
entrer  come  en  chose  forfaite  a  luy,  mes  sil  voet  aliener  sa  terre 
a  un  autre,  il  covient  solonques  ascun  customs  de  surrendre 
les  tenementes  en  ascun  court,  ^c,  en  la  mayn  le  seignour,  at 
use  celuy  qui  avera  testate,  en  tielfourme,  ou  a  tiel  effecte. 


TheeofVhM 
eoHrtMng 
either  court 
baronorcue' 
totwBU'jf  court* 


(a)  These  words  at  the  will  qf 
the  lord,  are  material  to  express 
copyhold;  for  if  these  words  be 
omitted  in  pleading,  it  shall  be  in- 
tended that  the  estate  is  a  custom- 
ary freehold. — Hughes*  case,  Cro. 
Car.  229 ;  Hal,  MSS,  [Hargr. 
in  n.  Co,  Lytt,"] 

(b)  And  it  is  to  be  understood 
that  this  court  is  of  two  natures : 
The  first  is  by  the  common  law, 
and  is  called  a  court  baron,  as 
some  have  said,  for  that  it  is  the 
freeholder's  or  freeman's  court  (for 
barons  in  one  sense  signify  free- 
men); and  of  that  court  the  free- 
holders being  suitors  (i.  e.  those 


tenants  who  are  bound  by  custom 
to  pay  suit  or  attendance  at  the 
lord's  court)  are  the  judges,  and 
this  may  be  kept  from  three  weeks 
to  three  weeks.  The  second  is  a 
customary  court,  and  that  concerns 
[mere]  copyholders,  and  therein  the 
lord  or  his  steward  is  the  judge. 
Now,  as  there  can  be  no  court  baron 
without  freeholders,  so  there  can- 
not be  this  kind  of  customary  court 
without  copyholders  or  customary 
holders.  And  as  there  may  be  a 
court  baron  of  freeholders  only 
without  copyholders,  and  then  is 
the  steward  the  register;  so  there 
may  be  a  customary  court  of  copy- 


• 
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"  To  this  court  cometh  A.  of  B.,  and  surrendered  in  the  Arm  ^r 
same  court  one  mease  &c.,  into  the  hands  of  the  lord,  to 
the  use  of  C.  of  D.  and  his  heirs,  or  the  heirs  of  his  body 
issuing,  or  for  term  of  his  hfe  &c.  And  thereupon  cometh 
''  the  aforesaid  C.  of  D.,  and  took  of  the  lord  in  the  same 
**  court  the  foresaid  mease  &c.  To  have  and  to  hold  to  him 
''  and  to  his  heirs,  or  to  him  and  to  his  heirs  of  his  body  is- 
"  suing,  or  to  him  for  term  of  life,  at  the  will  of  the  lord,  ac- 
**  cording  to  the  custom  of  the  manor,  doing  and  yielding 
''  therefore  the  rents,  services  and  customs  thereof  before  due 
*'  and  of  right  accustomed  &c.,  and  giveth  the  lord  for  a 
"  fine  &c.,  and  did  unto  the  lord  his  fealty  "  &c.  (c). 

'*  Ad  kane  curiam  venit  A.  de  B,  ei  furwm  reddidit  in 
"  eddem  curid,  unum  metuagium,  ^c,  in  manus  domini,  ad 
usum  C,  de  D.  et  heredum  warunty  vel  heredum  de  eorpore 
mo  exeuntium,  vel  pro  termino  vita  nue,  ^c.  Et  euper  hoc 
venit  pradictus  C,  de  D.  et  cepit  de  domino  in  eddem  curid, 
meeuagium  pradietum,  ^c.  Habendum  et  tenendum  nbi  et 
**  heredihue  mis,  vel  sibi  et  heredibus  de  eorpore  mo  exeunti- 
**  bus,  vel  sibi  ad  terminum  vit€B,  ^c,  ad  voluntaiem  domini, 
"  secundum  eonsuettuHnem  manerii,  faciendo  et  reddendo  inde 
"  redditus,  servitia,  et  consuetudines  inde  prius  debita  et  de 
"  jure  conmeta,  ^c,  Et  dat  domino  define,  ^c,  Et  fecit 
"  domino  fidelitatem,*'  ^e. 
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holders  only  without  [a  court  baion  holder. — Co.  Lyti,  58.  a«  b. 
for  the]  freeholders,  and  then  is         (c)  It  is  now  usual  to  enter  a  re- 

tfae  lord  or  his  steward  the  jud{;e.  spite  of  fealty,    but  the  rolls  of 

And  when  the  court  baron  is  of  many  manors  show  entries  of  fealty 

this  double  nature,  the  court  roll  since  the  stat  12  Car.  2,  c.  24,  for 

contains   as  well    matters   apper-  military  services  were  only  abolished 

taining  to  the  customary  court  as  by  that    statute ;    and    copyholds 

to  the  court  baron.     And  foras-  were  expressly  excepted.   The  Edi- 

much  as  the  title  or  estate  of  the  tor  has  seen  this  entry  of  fealty  as 

copyholder  is  entered  into  the  roll  late  as  1754.— 78o/.  Maner'de  Send 

whereof  the  steward  delivers  him  a  Sc  Ripley  t  Com*  Surr\ 
copy,  therefore  he  is  called  a  copy- 

H 
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AMuon  why         75  And  such  tenants  are  called  tenants  by  copy  of  court 

such  t9nat»t» 

atyiedtammtB  roU.  becausc  they  have  none  other  evidence  concerning  their 
Temmttareto  tenements^  but  only  the  copies  of  the  court  rolls.  76  And 
jbr  f^!'£ni»  such  tcuauts  shall  neither  implead  nor  be  impleaded  for  their 
eourt,  *  tenements  by  the  king's  writ :  but  if  they  will  implead  others 
for  their  tenements,  they  shall  have  a  plaint  entered  in  the 
lord's  court  in  this  form,  or  to  such  effect :  '*  A.  of  B.  com- 
plains against  C.  of  D.  of  a  plea  of  land,  viz.  of  one  mes- 
suage, forty  acres  of  land,  four  acres  of  meadow,  &c.,  with 
the  appurtenances,  and  makes  protestation  to  follow  this 
plaint  in  the  nature  of  the  king's  writ  of  assize  of  Mortdan- 
''  cestor  at  the  common  law,  or  of  an  assize  of  novel  disseisin, 
or  formedon  in  the  descender  at  the  common  law  (^,  or  in 
the  nature  of  any  other  writ,  &c. ;  pledges  to  prosecute  F. 
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75  Et  Helx  tenaunts  sont  appelles  tenauntea  per  copye  de 
court  rolle,  pur  ceo  que  ils  nount  autre  evidence  concemant 
lour  tenementee,  foraque  lee  copies  dee  rolles  del  court.  76  £^ 
tielx  tenaunts  ne  emplederount,  ne  serront  empledez  de  lour 
tenementes  per  brief  le  roy :  mes  sils  voUlent  empleder  autres 
pur  lour  tenementes,  ils  averont  un  pleintfait  en  le  court  le 
seiffnour  en  tiel/ourme,  ou  a  tiel  effecte:  *^  A,  de  B*  queritur 
versus  C,  de  D.  de  placito  terra,  videlicet,  de  uno  mesuaffio, 
quadraginta  acris  terra,  quatuor  acris  prati  ^.,  cum  per- 
tinenciis,  et/acit  protestationem  sequi  querelam  istam  in  na- 
tura  brevis  dornini  regis  assises  mortis  antecessoris  ad  com- 
munem  legem,  vel  brevis  domini  regis  assises  nova  disseisina 
ad  communem  legem,  out  in  natura  brevis  de  forma  dona- 
tionis  in  descendere  ad  communem  legem,  ou  en  nature  das- 
cun  autre  brief  ^c.  Plegii  de  prosequendo  F.  et  G."   77  Et 
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(d)  By  atat.  3  &  4  Gol.  4,  c.  27,  being    the    only    writs    retained. 

8.  36,  these  forms  of  real  actions  The  process  of  ejeetione  Jirma  or 

are  abolished,   writ    of    right    of  ^ectmeni  being  that  by  which  all 

dower,  and  writ  of  dower  unde  nt-  titles  to  lands  are  now  triable. 
hil  habet,  and  writ  of  quare  impedit 
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"  and  6.''  77  And  although  that  some  such  tenants  hare  inhe- 


tkeiford. 


iofvL 


ritance  according  to  the  custom  of  the  manor,  yet  they  have  heHnmee  bg 
not  estate  hut  at  the  will  of  the  lord  according  to  the  course  though  at  iaw 
of  the  common  law.     For  it  is  said,  that  if  the  lord  do  oust  'j^^^^^ 
them,  they  have  no  other  remedy  hut  to  sue  to  their  lords  by 
petition  (e) ;  for  if  they  should  have  any  [other*]  remedy,  they 
should  not  be  said  to  be  tenants  at  will  of  the  lord  according 
to  the  custom  of  the  manor.     But  the  lord  will  not  break  the 
custom,  which  is  reasonable  in  such  cases  (/). 

eoment  que  a»cuns  tielx  tenaunU  ount  etikeritaunee  9olonques 
le  eustome  de  manor,  unquore  its  naunt  estate /orsque  a  volunte 
le  aeignour  eolonques  le  cours  del  comen  ley,  Qar,  il  est  dit, 
ei  le  eeignour  eux  ousta,  tie  nount  autre  remedie  forsque  de 
euer  a  lour  eeignour per peticion,  qarsUa  averont  [autre*^  reme- 
dy e,  iU  neserrount  dits  tenaunte  a  volunte  le  seigneur  solonques 
le  eustome  del  manor,  mes  le  seignour  ne  voet  enfreindre  le 
eustome  que  est  resonahle  en  tielx  cases. 


*  Tliu  word  does  not  appeac  in  Maehi.  or  Rok. 


(e)  That  is,  by  bUi  or  con^knni,  veraieB  arising  upon  title  of  copy- 

a  proceeding  not  according  to  the  hold  land  within  his  manor,  es- 

conrse  of  common  law,  but  equity,  pedally  upon  matters  of  conscience 

which  adopts  this  formulary.   It  has  and  trust.     See  Co.  Copyh.  ^  44. 
long  been  settled  that  equity  will  in-         (/)  At  this  place  occurs  an  ad- 

terfereto'prevent  the  lord  doing  any  dition,   which   first    appeared    in 

act  to  prejudice  his  tenant;  indeed,  Redm.;  for  Leiiou  4-  M.,  MaehL, 

any  unreasonable  or  Texatious  con-  and  Roh.,  have  it  not— ^j.  **  But 

duct  on  the  part  of  the  lord,  will  BriaUf    chief   justice,   said,    that 

render  him  amenable  to  the  courts  his  opinion  hath  always  been  and 

of  law  and  equity ;  for  any  disputes  ever    shall    be,    that   if  such  te- 

between  lord  and  tenant  must  ne-  nant  by  custom  paying  his  services 

cessarily  be  referred  to  those  courts  be  ejected  by  the  lord,  he  shall 

for  their  decision,    the   lord  not  have  an  action  of  trespass  against 

being  permitted  to  act  as  judge  in  him.  Hil.  21  E.  4.     And  so  was 

his  own  cause,  though  he  may  act  the  opinion  of  Danby,  chief  justice, 

as  a  chancellor  in  deciding  contro-  in  7  £.  4,  for  he  saith  that  tenant 
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by  the  custom  is  as  well  inherited  intereit  in  the  land],  for  he  oonld 

to  have  his  land  according  to  the  haTe  no  other  writ  for  recoTcring 

custom,  as  he  who  hath  a  freehold  of  the  freehold,  8cc, ;  but  he  shall 

at  common  law."    This  addition  have  good  writ  of  trespass  against 

is  not  noticed  as  such  hj  Sir  Ed-  the  lord,  and  he  cannot  justify  his 

ward  Cokef  who  cites  42  E,  3,  25,  entry,  &c.    And,  Sir,  if  the  king 

and  Brit  ton,  165,  in  confirmation  enter  in  my  land,  I  shall  have  no 

of  these  opinions.    The  cases  al-  other  remedy  but  my  petition,  &c. ; 

luded  to  in  this  addition,  are  re-  but  the  king  is  bound  of  right  to 

ported  in  the  Vear'Sook  as  fol-  restore  me;  so  in  like  manner  is  the 

lows :  lord  bound  to  restore  his  tenant  at 

Year-Book,  And  it  was  moTcd  in  this  matter  will,  according  to  the  custom,  &c. 

lUeh,  7  IB.  i.      [aa  an  incidental  point  in  the  case,  Cateshy  and  Pygot. — In  your  case, 

which  was  trespass  for  seizing  a  if  the  king  enter  in  my  land,  still 

heriot],  if  the  lord  enter  and  oust  the  freehold  is  in  me  and  not  in  the 

his  tenant  at  will  according  to  the  king ;  for  he  cannot  have  it  but  by 

custom  of  the  manor,  hath  he  any  matter  of  record,    &c.      Danby, 

remedy  against  the  lord  ?    Danby,  J. — So  I  conceive,  but  put  the  case 

J. — It  seemeth  that  he  hath,  for  if  that  he  takes  the  profits,  what  re- 

the  lord  oust  him  he  doeth  him  a  medy,  &c.  ?    Catesby. — None,  &c. 

wrong ;  for  he  is  as  well  inherited  to  Year-Book,  Mich.  7,  E.  4;  from 

have  this  land  to  him  and  to  his  heirs  which  case  Kitchin  concludes,  that 

according  to  the  custom  of  the  ma-  the  tenant  shall  have  a  subpoena, 

nor,  as  any  man  is  of  lands  at  tfhe  p.  159,  ed.  1675. 
common  law,  and  moreoTfr  he  pays        Trespass    for    house  and  dose 

yoflr-BMX;,  fine  when  he  enters.  Lyttleton,  broken. — ^The  defendant  says  that 
J. — I  onoe  saw  a  subpoena  brought  the  place  where,  &c.,  is  two  houses 
by  such  a  tenant  against  his  lord,  and  a  certain  acre  of  land,  and  that 
and  it  was  holden  by  all  the  jus-  the  said  land  was  customary  land ; 
tices  that  he  should  recover  no-  and  the  two  houses  and  land  were 
thing  by  it ;  for  it  was  holden,  that  let  to  the  defendant  for  term  of 
the  entry  of  the  lord  upon  him  was  life,  by  force  of  whieh  he  was 
lawful,  insomuch  as  he  is  tenant  at  seised,  &c.,  as  of  freehold  according 
will,  &c.  And,  Sir,  neither  writ  to  the  custom  of  the  same  manor, 
of  false  judgment  or  writ  of  right  and  gives  colour  to  the  plaintiff, 
shall  he  have,  for  no  freehold  &c.  Briggea. — It  is  inconsistent 
[frank-tenement  taken  for  the  te-  with  his  estate  to  say  that  he  is  te- 
nure] is  in  him,  but  the  freehold  is  nant  by  copy  of  court  roll,  and  to 
in  the  lord.  Dandy,  J.— -The  judg-  say  that  he  is  seised  of  fireehold. 
ment  on  the  subpoena  bears  out  Brian,  J. — He  has  said  by  force 
what  I  say,  he  was  to  have  re-  of  the  custom,  and  that  is  good 
covery  of  the  freehold  [frank-te-  enough,  quod  cur*  conceuit. 
nement  taken  for  the  possession  or  Brigges.^lt  the  lord  will  put  him 
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OQt  he   has  no    remedy,    for  he  put  him  oat,  be  shall  have  action 

prOTes  that  he  is  bat  tenant  at  of  trespass  against  him;  [and  by  the 

will.    Brtmi,  J. — That  nerer  was  conclusion  of  this  report,  it  appears 

my  opinion,  nor  do  I  believe  erer  to  have  been  settled  that  the  lord 

win  be ;  for  then  all  the  copyhold  coold    only  jaatify  expelling    the 

in  England  shoold  be  defeated ;  by  copyholder  who  did  not  perform 

which  I  mean  it  to  be  understood,  his  services]. — Vear'Booi,  Hii.  21 

that  whilst  the  tenant  performs  his  JB.  4,  ieeundum  lonj^m  rtporiwm, 
customs  and  services^  if  the  lord 
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CHAPTER  X. 


TENANT   BY   THE   VERGE*. 


Tenancy  by  78  Also  there  are  other  tenants  who  are  called  tenants  by 

ounddiffiMd.  ^j^^  verge  (^)  [and  such  tenants]  are  in  [the  likef]  nature  as 
Reason  qrtM»   tcuauts  by  copy  of  court-roll.     But  the  reason  why  they  be 

78[^im*y  9(mt  autres  tenauntes  que  sent  appelles]  Tenauntes 
per  le  verge,  [et  tielx  tenauntes]  sont  en  [autiel^'\  nature  come 
tenauntes  per  le  copy  de  court  rolle,   Mes  la  cause  piir  quel  Us 


*  In  Lettou  8f  M.,  this  chapter  appears  as  a  oontinnation  of  the  para- 
g;raph,  and  not  as  the  commencement  of  a  new  subject.  In  Maehl,  and 
in  Boh,,,  the  words  tenauntet,  S^c,  are  printed  in  capitals,  but  they  do 
not  form  the  commencement  of  a  new  chapter.  In  Pytu.  1516,  these 
words  are  not  printed  in  capitals,  bat  only  appear  as  the  beginning  of  a  new 
paragraph.  In  all  sobsequent  editions,  tenants  per  le  verge  form  a  sepa- 
rate chapter.  The  words  within  the  two  first  brackets  occur  only  in  Lettou 
SfM. 

t  This  word  autiel  is,  inPyns.  1516,  corrupted  into  autre — other,  the 
very  reverse  of  the  sense. 


(iff)  This  tenant  by  the  verge  is  a 
mere  copyholder,  and  taketh  his 
name  of  the  verge. — Co,  Lytt.  61, 
a.  And  this  term  which  is  now  at 
this  day  called  copy  tenants  or 
copyholders,  or  tenants  by  copy,  is 
but  a  new-found  term,  for  of  an- 
cient times  they  were  called  te- 
nants in  villenage,  or  of  base  te- 
nure; and  that  appeareth  by  the 
ancient  tenures,    that  those  who 


hold  by  the  rod,  or  in  base  tenure, 
or  by  copy  of  court  roll,  were  then 
called  and  named  tenants  that  held 
in  the  villenage:  for  tenants  by 
copy  of  court  roll  are  not  specified 
nor  named  by  such  name ;  but  yet 
at  that  time  there  were  such  te- 
nants, but  then  they  were  called 
tenants  in  villenage  or  of  base  te- 
nure.—F.  N,  B,  p,  25,  C. 
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called  tenants  by  the  verge  is,  for  that  when  they  will  sur- 
render their  tenements  into  the  hands  of  their  lord  to  the  use 
of  another,  they  shall  have  a  Uttle  [yard  or]  rod,  by  the 
custom  and  use  in  their  hands,  which  they  shall  deliver  to 
the  steward,  or  to  the  baili£P,  according  to  the  custom  of  the 
manor,  and  he  who  shall  have  the  land,  shall  take  the  same 
land  in  court,  and  his  taking  shall  be  entered  upon  the  roll; 
and  the  steward,  or  baihff,  according  to  the  custom,  shall  de- 
liver to  him  that  taketh  the  land  the  same  rod,  or  another 
rod  in  the  name  of  seisin;  and  for  this  cause  they  are  called 
tenants  by  the  verge,  but  they  have  no  other  evidence  but 
copy  of  the  court-roll.  79  And  also  in  divers  lordships  and  ouumtoMw- 
manors  there  is  this  custom,  vix.  if  such  a  tenant  that  toyrutlSiSl 
holdeth  by  custom  will  alien  his  lands  or  tenements,  he  may  ^p»f^^^ 
surrender  his  tenements  to  the  bailiff,  or  to  the  reeve,  or  to 
two  good  men  of  the  same  lordship,  to  the  use  of  him 
who  shall  have  the  land,  to  have  in  fee-simple,  fee-tail,  or 
for  term  of  life,  &c.,  and  they  shall  present  all  this  at  the 

wnt  appellee  tenaunteeper  la  verge,  est  pur  eeo  que  quant  tie 
voiUent  eurrendre  lour  tenementes  en  la  mayn  lour  eeigtumr  al 
use  dun  autre,  ils  averont  un  petit  verge,  per  le  eustome  et  le 
use,  en  lour  mayn,  la  quele  ils  hailleront  a  seneschaU,  ou  al  bail- 
lifsolonques  le  eustome  et  use  del  manor,  et  celuy  qui  avera  la 
terre,  prendra  mesme  la  terre  en  le  court,  et  son  pris  serra 
entre  en  le  rolle,  et  le  seneschall,  ou  le  hailley,  solonques  le 
eustome  delyvera  a  celuy  que  prent  la  terre,  mesme  la  verge, 
ou  une  autre  verge  en  noun  de  seisin,  et  pur  celle  cause  ils 
sount  appellee  tenauntes  per  la  verge,  mes  ils  nount  autre 
evidence,  sinon  copye  de  (fburt  rolle.  79  Et  auxi  en  divers 
seignouries  et  manors,  il  y  ad  tiel  eustome,  si  tiel  tenaunt  qui 
tient  per  le  eustome  voilknt  aliener  ses  tenementes,  il  poet 
surrendre  ses  tenementes  a  le  hailley,  ou  ale  reve,  ou  a  deux 
prudes  homes  del  seignourie,  al  use  cestuy  qui  avera  la  terre,  de 
aver  en  fee-simple,  fee-taille,  ou  pur  terme  de  vie,  ^.  Et 
tout  ceo  ils  presenteront  al  proscheyn  court,  et  donques  celuy 
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Different  eu»- 

tomaegittin 

mtmort* 


Tmaimbif 


next  court,  and  then  he,  who  shall  have  the  land  hy  copy  of 
court  roll,  shall  have  the  same  accordmg  to  the  mtent  of  the 
surrender.  ^  And  so  it  is  to  he  understood,  that  in  divers 
lordships,  and  in  divers  manors,  there  he  many  various  cus- 
toms in  such  cases;  as  to  take  tenements,  and  as  to  plead,  and 
as  to  other  things  and  customs  to  he  done;  and  whatsoever  \s 
not  against  reason  may  weU  he  admitted  and  allowed  (A). 
81  [And*]  these  tenants  that  hold  according  to  the  custom 


qui  ttvera  la  terre  per  copye  de  court  rolle,  avera  mesme  la 
terre  soloTiquea  lenient  de  turrendre,  ^  Et  usint  est  assa- 
voir,  que  en  divers  seignourieSy  et  divers  manors,  y  sont  malts 
plttsours  divers  customes  en  tielx  eases;  quant  a  prendre 
tenementeSy  et  quant  a  pleder,  et  quant  as  autres  choses  et 
customes  a  faire;  et  tout  ceo  que  nest  pas  enconter  reason, 
poet  hien  estre  admit te  et  allowe,     ^^  [Et*']  tielx  tetumntes  qui 


*  This  word  £/  is  en  in  Lettou  Sf  M,,  and  is  not  tiie  commencement 
of  a  new  sentence  as  it  is  in  all  the  subsecjuent  editions,  but  the  continua- 
tion of  the  preceding!  vfac.  admitte  et  allowe  en  HelXj  S(t. 


(h)  The  following  are  some  of 
the  particular  customs  which  pre- 
vail in  various  manors  as  well  of 
free  as  of  base  tenure,  and  are 
noted  hj  Kitchin,  202,  ed,  1675, 
as  those  he  had  **  seen  allowed  be- 
tween  copyholders  within  manors 
where  he  had  been  at  courts :  " 
and  with  respect  to  the  allowance 
of  any  custom,  there  ought  to  be 
precedents  in  the  court  rolls,  or 
good  proof  of  that  to  be  shewn  to 
the  court  accordingly,  otherwise  it 
is  not  to  be  allowed  for  a  custom. 
— W.  205. 

With  regard  to  customs  of  pre- 
scription between  lord  and  tenant, 
and  tenants  and  tenants,  Kitehin 
has  also  collected  several,  respecting 
which  no  more  need  be  said  here. 


than  his  remark,  that  the  prescrip- 
tion be — 1,  reasonable;  2,  accord- 
ing to  common  right  or  law;  3, 
that  it  be  upon  good  considera- 
tion.— Ibid. 

Borough  English.^See  Heir, 

Clivenor, — The  copyholder,  be- 
fore he  can  enforce  his  lord  to  ad- 
mit any  one  to  his  copyhold,  is 
to  make  a  proffer  to  his  next  of 
blood  or  clivenor,  or  to  the  next  of 
his  neighbours  next  adjoining  to 
the  land  from  the  east  of  the  sun, 
(ab  orients  solis)^  who,  on  giving  as 
much  as  the  party  to  whom  the 
surrender  was  made,  shall  have  it. 
See  Coke's  Copyholder,  §  33. 
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of  a  lordship  or  manor,  albeit  they  have  an  estate  of  inherit- 

ance  according  to  the  custom  of  the  lordship  or  manor,  yet  kerumab^ 

teignount  solonques  le  custome  dun  8eignourie,  ou  9olonque9  U 
custome  dun  manor,  coment  quiU  ount  estate  denheritaunee 


Curtny  and  Dower, — ^That  the  Chnelkind. — See  Hin'r. 
wife  shall  have  no  dower,  nor  the 

husband  be  tenant  by  the  curtesy.  Heir, — ^That  the  youngest  son 

or  daughter  of  the  first  wife,  being 

Dower. — That    the    wife    shall  married  a  yirgin,  ought  to  inherit, 

have  the  third  part  of  the  rent,  and  That  the  youngest  son  shall  in- 

not  any  land  for  her  dower,  as  at  herit  as  in  Borough  English ;  and 

Bush.  if  he  have  no  son,  his  younger  bro- 

That  the  woman  being  espoused  ther,  as  at  Edmonton. 

a  virgin,  shall  have  all  the  copy-  That  all  the  sons  and  all  the  bro- 

hold  whereof   the   husband    died  thers  shall  inherit  together  as  in 

seised  for  her  freebench ;  but  the  Gavelkind,  as   at    Islington    (the 

husband    may  alien    all    or   part  Prebend  Manor), 

without  the  wife,  and  then  she  can-  That  if  the  tenant  dies  seised  of 

not  daim  dower.  five  acres  or  less,  then  the  youngest 

That  if  a  man  marry  a  maid,  and  son  ought  to  inherit ;  but  if  above, 

die  seised  of  copyhold,    his  wife  then  all  the  sons,  as  in  gavelkind, 

shall  have  all  the  land  during  her  ought  to  inherit, 
life  for  her  dower ;  but  if  he  marry 

a  widow,  and  die  seised,  she  shall  Heriot — ^That  where  the  copy- 
have  no  dower.  holder  is  inheritable,  the  heir  shall 

choose  the  best  beast,  and  the  bailiflf 

Fine. — That  a  copyholder  pay  of  the  lord  shall  seize  two  of  the 

but  one  penny  for  a  fine,  though  next  best  beasts ;  and  for  a  cottage, 

there  be  but  a  hundred  acres  or  two  shillings  in  silver  for  heriot 

more ;  and  in  some  manors,  6s.  Sd.  shall  be  paid,  but  no  beast 

for  every  dwelling-house ;  and  also  Custom  of  some  manors  is  to  pay 

for  every  acre,  6s.  Sd. ;    and  for  6s.  Sd.  for-  a  heriot  and  no  beast, 
every  cottage,   6s,  Sd. ;  and  also 

6s.  Sd.  for  every  hampsel,  t.  e.  an  Inheritance,  modeof. — See  Heir, 

ancient  house  or  cottage  decayed,  Tenure  of,  where  the  surrender 

6s,  Sd.;  and  in  every  manor  the  is  of  copyhold  made /oAtm  ami  Aw, 

fine  is  uncertain ;  [but  yet  the  lord  that  is  an  estate  of  inheritance  in 

then  shall  not  take  more  for  his  fine  fee  by  the  custom,  though  it  be  not 

than  hath  heretofore  been  taken  to  him  and  his  heirs ;  and  in  some 

for  a  fine ;  and  if  he  do  otherwise,  manors  it  is  to  him  and  his  in  vil- 

the  remedy  for  the  copyholder  is  in  lenage,  and  it  is  a  good  estate  of 

the  chancery  against  his  lord.]  inheritance  by  the  custom. 
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etMtom.  but  no  because  thej  have  no  freehold  by  the  course  of  the  common 
law.  law^  they  are  called  tenants  by  base  tenure  (t).     ^  And  there 

DUtinetlonbe' 

wlanques  le  custome  de  seigTumrie  ou  de  manor,  uTiquore  pur 
ceo  quils  nount  ascun  franktenement per  le  eours  del  comen  ley. 
Us  sont  appellee  tenaunts  per  base  tenure.     ^  Et  divers  di- 


Jointenaney. — See  Lease, 

Lease. — ^That  copyholder  may  let 
his  copyhold  by  indenture  for  three 
years,  without  license  of  the  lord, 
and  in  some  for  nine  years,  and  in 
some  manors  for  more;  and  in 
some  manors  from  three  years  to 
three  years  for  the  term  of  21  years, 
and  it  is  no  forfeiture. 

If  a  man  let  to  three  for  life,  to 
have  successively;  yet  this  is  a 
joint  estate,  and  *'  successiTely,''  is 
void:  but  by  custom  of  copyhold 
successive  holds  place,  and  one 
shall  have  it  after  the  other. — 30 
Hen.  8,  tit*  Leaees,  54. 

Parcenry  by  Custom. — See  Heir. 

Purchase. — That  if  one  were  no 
copyholder  of  the  manor  before, 
and  purchase  lands,  at  first  the  fine 
is  arbitrable,  and  granted  at  the 
will  of  the  lord ;  but  neither  he  nor 
his  afterwards  shall  pay  a  fine,  but 
he  shall  be  admitted  free,  without 
paying  fine  for  all  the  lands  which 
he  afterwards  purchase  within  the 
manor. 

Belirf. — ^That    the    copyholder 


shall  pay  for  a  relief  upon  a  de- 
scent but  half  that  which  is  due  by 
common  law ;  as  if  he  held  by  six- 
pence, he  shall  pay  but  threepence 
for  relief;  but  yet  he  ought  to  pay 
that  relief  by  the  custom :  also  if  he 
came  in  by  purchase,  he  ought 
to  pay  in  the  like  manner  half  his 
rent  as  aforesaid :  that  is  to  say, 
Zd.  where  his  rent  was  6d. 

Custom  of  some  manors  is  to  pay 
but  one  penny  for  relief,  neither 
more  nor  less,  though  his  rent  be 
10#. 

Surrender. — That  surrendermay 
be  made  into  the  hands  of  the 
bailiff,  in  the  presence  of  two  te- 
nants witnessing  it;  and  in  some 
manors,  to  the  use  of  him  to  whom, 
&c.  And  in  some  manors,  in  the 
hands  of  one  tenant,  to  the  use  of 
him  who  should  have  it.  That 
surrender  may  be  made  into  the 
hands  of  a  tenant,  in  the  presence 
of  other  persons,  to  the  uses,  &c., 
and  is  good. 

Ward. — ^That  if  any  copyholder 
die,  that  the  custody  shall  be  com- 
mitted by  the  lord  to  the  next  of 
blood  to  whom  the  land  cannot  de- 


(t)  To  hold  in  fee  base,  is  to  hold  at  the  will  of  the  lord. — Olde 
Tenurett  $  16. 
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are  divers  diversities  between  tenant  at  will,  which  is  in  by  Hpmttmmm 
lease  of  his  lessor  by  the  course  of  the  common  law,  and  te-  Mnf  syoM. 
nant  according  to  the  custom  of  the  manor  in  form  afore- 
said.    For  tenant  at  will,  according  to  the  custom,  may  have 
an  estate  of  inheritance,  as  is  aforesaid,  at  the  will  of  the 
lord,  according  to  the  custom  and  usage  of  the  manor.     But  «/httra"r». 
if  a  man  hath  lands  or  tenements  which  be  not  within  such  thejbrmtr. 
a  manor  or  lordship  where  such  custom  hath  been  used  in 
form  aforesaid,  and  will  let  such  lands  or  tenements  to 
another,  to  have  and  to  hold  to  him  and  to  his  heirs,  at  the 
will  of  the  lessor,  these  words  "  to  the  heirs  of  the  lessee  " 
are  void.     For  in  this  case  if  the  lessee  dieth,  and  his  heir  Lom 

versiteea  y  umi  perenter  tenaunt  a  vohmte,  qui  est  einM  per 
lees  son  leuour  per  le  eours  del  comen  ley,  el  tenaunt  «o- 
lonques  le  custome  del  manor  en  la  fourme  avauntdit.  Qar 
tenaunt  a  vohtnte  solanquee  le  cuetome  poet  aver  estate  den-- 
heritaunce,  came  est  avauntdit,  al  volunte  le  seignour  so- 
lonques  le  customs  et  usage  del  manor,  Mes  si  home  ad 
terres  ou  tenementes,  queux  ne  sount  deins  tiel  manor  ou 
seignourie,  ou  tiel  customs  ad  este  use  en  la  fourme  avauntdit, 
et  voille  lesser  tielx  terres  ou  tenementes  a  un  autre,  a  aver 
et  tener  a  luy  et  a  sez  heires  a  le  volunte  le  lessour,  ceux 
parolx,  a  lez  heirez  de  le  lessi,  sont  voidez.  Qar  en  ceo  cas 
si  le  lessi  devie  et  son  heire  entra,  le  lessour  avera  bon  accion 


scend ;  and  in  some  manors,  the  [Where  this  costom  is  not  allowed, 

bailiff  of  the  lord  shall  have  the  it  is  usual  to  present,  *  That  tim- 

custody,  and  render  the  heir  an  ac-  ber  is  at  the  will  of  the  lord  [quod 

count  at  14  years  of  the  profits ;  mareffUtan  est  ad  volutUatem  do» 

and  by  the  custom  of  some  manors,  mini'].      But  tenant  by  copy  is 

at  14  years,  the  heir  may  appoint  a  entitled  to  reasonable  eitovers.  See 

guardian  to  himself.  a»/tf,  p.  67,  in  n. 

Waste.— That  copyholder   may  FTor*.— To  have   certain  days 

cut  his  trees  and  wood  and  sell  it  at  for  labour  in  harvest,  for  a  day  or 

his  pleasure ;  and  also  suffer  the  two  days,  and  in  some  manors  the 

houses  to  decay ;  and  yet  it  is  not  copyholder  shall  pay  fourpence  in 

forfeiture   as    it   is    at  IsUngion,  lieu  of  the  labour. 
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hmeaetionqf 
tmfOMa 

eopifhMerJbr 
muring. 


Otftomwto 
ttpoin» 


As  CD  pwfofM' 
anee  qfJtaUif* 


enter,  the  lessor  shall  have  a  good  action  of  trespass  against 
him,  but  not  so  against  the  heir  of  tenant  by  the  custom, 
&c.,  [in  any  case*],  for  that  the  custom  of  the  manor  in  some 
case  may  aid  him  to  bar  his  lord  in  action  of  trespass,  &c. 

^  Also  the  one  tenant,  by  custom  in  some  places,  ought  to 
repair  and  uphold  his  houses,  and  the  other  tenant  at  will 
ought  not. 

^  Also  the  one  tenant  by  the  custom  shall  do  fealty,  and 
the  other  not,  and  many  other  diversities  there  be  between 
them,  &c.  (k). 


de  tre^pas  enverz  luy,  mea  nemy  isnnt  envers  leire  del  tenaunt 
per  le  customer  ^e.  [enaacun  cos*"],  pur  ceo  que  le  custome  de 
le  manor  en  (ucun  cos  luy  poet  aider  de  harrer  eon  eeignour  en 
acdon  de  treepae,  ^c. 

^  Item  lun  tenaunt  per  le  cuetume  en  aseuns  lieux  doit  re^ 
pareUer  et  eusteiner  eez  measons,  et  lautre  tenaunt  a  volunte 
nemye, 

^  Item  lun  tenaunt  per  le  custume  ferrafealti^  et  lautre 
nemye,     Et  plusoura  autrea  diveraiteea  y  aont  perenter  eux. 


*  These  words  appear  in  Lettou  Sf  AT.,  and  MaehL,  and  Roh.,  but  they 
confuse  the  text ;  and  the  translation  of  them  by  Sir  Edward  Coke  as 
above,  is  evidently  incongruous  with  the  subsequent  rendering  of  these 
words  in  the  same  paragraph.  They  do  not  appear  in  Pynt*  1516, 
Redm,,  Berth,,  Middl.f  Powel,  Sm,y  Tottyl  1554»  the  French  edit,  of 
1671,  or  in  any  of  the  copies  of  RtuielVa  Transl.  to  1656 ;  but  they  ap- 
pear in  all  the  editions  of  Tottyl  from  1567  to  1591,  and  in  other  copies 
to  1639.  Sir  Edward  Coke  has  adopted  them  in  his  Translation,  which 
also  forms  the  Translation  in  ed,  1671.  In  a  copy  of  the  Bohan  edition, 
penes  Ed,,  these  words  are  struck  out  by  a  contemporary  hand>  and  cer* 
tainly  the  sense  requires  it. 


{k)  Suit  service  is  to  come  to  Suit  real  is  to  come  to  the  court 

the  court  from  iy.  weekes  to  itj.  of  leete,  and  that  is  not  but  ij.. 

weekes  by  the  whole  yeare,  and  for  times  in  the  yeare,  and  for  that 

that  a  man  shall  be  distrayned  and  a  man  shall  be  amerced  and  not 

not  amerced.  distrayned. — Olde  Tenures,  §  27 . 
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CONCLUDING    REMARKS. 

As  the  law,  more  particularly  at  the  time  Lyttleton  wrote, 
regarded  copyholders  as  tenants  at  will,  the  freehold  of 
their  tenements  not  heing  in  them,  hut  in  the  lord(/), 
this  tenure  hy  copy  has  been  treated  of  in  the  order  it  now 
appears,  viz.  next  after  tenant  at  will;  though,  for  many 
purposes,  its  consideration  may  be  referred  to  the  second 
book,  which  treats  of  services  strictly  so  called,  their  origin 
and  incidents. 

Copyholders  are  either  those  who  are  said  to  hold  their 
land  according  to  the  custom  of  the  manor  (m),  or  are  those 
who  hold  or  are  tenants  at  the  tcill  of  the  lord  according  to 
the  custom  of  the  manor.  This  tenure  had  its  origin  in  the 
tenure  of  villenage,  and  the  subjects  of  this  tenure  are  those 


(/)  These  kinds  of  copyholders  the  hands  of  the  crown  :  he  also  in- 
haye  the  frank- tenure  in  them,  and  forms  us  in  another  place,  that  *'  in 
it  is  not  in  their  lords,  as  in  case  of  surrenders  of  land  in  ancient  de- 
copyholds  in  base  tenure. — Co,  mesne  of  frank  tenure  it  is  not  used 
Copyhold.  §  32.  to  say,  to  hold  at  the  will  of  the 

(m)  Sir  Edward  Coke  styles  lord,  in  these  copies,  but  to  hold 
this  interest  copyhold  of  frank-te-  according  to  the  custom  qf  the 
nnre  or  freehold;  and  observes,  manor ,  by  the  services  therefore 
that  they  are  most  usual  in  ancient  due,  and  it  is  not  said  there  at  the 
demesne ;  though  sometimes  out  of  tctV/  of  the  lord,"  Weet  makes 
ancient  demesne  we  meet  with  the  also  the  same  distinction ;  for  after 
like  sort  of  copyholds ;  as  in  Nor-  defining  a  copyholder  much  in  the 
thamptonshire  there  are  tenants  language  of  Lyttleton,  he  tells  us— 
which  hold  by  copy  of  court  roll,  '*  In  some  manors  the  tenants  have 
and  have  no  other  evidence,  and  the  lands  granted  unto  them  and 
yet  hold  not  at  the  will  of  the  lord :  their  heirs  in  fee,  fee-taU,  or  for 
a  fact  Kitchin  also  mentions,  allud-  life  or  years,  according  to  the  etch- 
ing to  this  Northamptonshire  te-  torn  of  the  manorf  and  not  at  the 
ware  *  out  of  ancient  demesne,'  will  qf  the  lord  according  to  the 
(p.  162,  ed,  1675),  the  existence  of  custom,  in  which  case  the  rolls  and 
which  can  only  be  accounted  for  by  copies  ought  to  be  made  acoording- 
those  manors  having  been  once  in  ly." — Symbol,  §  603 — 5. 
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lands  which  formed  the  demesne  of  any  honor  or  manor^  for 
all  other  lands  were  holden  hj  free  tenure,  scil,  by  military 
and  socage  services,  the  demeenes^  as  will  be  presently  shewn, 
being  held  by  base  tenure  or  bond  sendees. 

Manors  and  tenures  in  the  nature  of  copyholds  or  vfl- 
lenage,  appear  to  have  existed  before  the  Conquest  in  es- 
sentials; but  it  seems  to  haye  been  from  the  Normans  that 
we  had  pure  copyhold,  or  rather  the  form  of  manors  as  they 
hare  existed  in  this  country,  and  as  a  consequence  of  the 
introduction  of  their  feudal  law  by  William  1.,  the  word 
manor  J  which  occurs  so  frequently  in  Domesday  Book,  the 
word  ham  in  the  Saxon  language,  as  well  as  the  Nonnan 
word  manair,  all  three  signifying  a  chief  residence,  (words 
not  known  to  other  nations  where  the  feudal  law  had  place), 
seems  to  shew  this  plainly  enough. 

The  origin  of  manors  appears  to  be  this: — ^When  the 
king  granted  a  tract  of  land  to  any  great  person  to  hold  as  a 
feudal  tenure,  by  homage  or  service,  as  the  case  might  be, 
the  grantee  or  feudatory  granted  part  by  subinfeudation  to 
others,  to  hold  of  him  by  military  service,  as  knight-service, 
or  by  rustic  services,  as  socage,  which  last  was  not  servile 
but  privileged,  because  it  consisted  in  eertavny  t.  e.  fixed  and 
specific,  services,  since  converted  to  a  pecuniary  render:  the 
remnant  the  lord  reserved  to  himself  as  his  demesne,  t.  e, 
his  own,  and  on  this  stood  the  manor  or  lord's  house  or  court, 
where  he  resided  and  exercised  those  acts  of  jurisdiction 
which  were  inseparable  from  feudal  dominion;  and  this  word 
gave  the  title  of  manor  to  the  whole.  In  the  Saxon  times, 
a  separate  jurisdiction  was  exercised  in  privileged  manors  or 
socs  (sokes),  which  took  their  name  from  the  word  soc,  a  pri- 
vilege or  immunity,  rather  than  from  the  word  soc,  a  plough; 
though  as  plough  or  rural  service  of  a  fixed  nature  was  the 
rent  or  render,  legal  etymologists  might  without  any  apparent 
inconsistency,  derive  the  word  socoffium  (socage)  therefrom, 
though,  according  to  both  derivations,  the  meaning  of  the 
word  socoffium  is  the  same,  viz.  a  tenure  not  military,  of 
a  free  and  privileged  nature,  because  certain  in  its  ser\'ices. 
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To  return,  however,  to  the  subject  of  manors.  This  de- 
mesne or  reserved  portion  set  apart  for  the  lord's  maintenance, 
and  which  consequently  was  entirely  and  remained  absolutely 
to  his  own  use  and  purpose,  was  tilled  by  the  villans,  who 
were  either  nativi,  t.  e.  bondmen  by  blood  in  respect  of  their 
persons,  and  who  Uterally  occupied  their  land  at  the  will  of 
the  lord,  and  served  him  as  slaves,  possessing  nothing,  nor 
having  the  power  to  possess  anything  of  their  own;  or  vtl- 
lans  by  tenure^  i,  e.  free  persons  of  low  degree,  who  took 
upon  themselves  to  hold  land  upon  performing  servile  offices 
with  the  natiti  or  bondmen,  as  a  price  for  their  occupation  of 
some  portion  of  the  lord's  demesne,  and  from  which  they  could 
not  be  removed, — ^indulgence,  custom,  and  long  usage  operat- 
ing to  secure  them  (as  it  did  afterwards  the  bondmen  or  pure 
villans  who  encroached  on  the  situation  of  those  next  above 
them),  an  inheritable  interest  in  their  tenements:  from  the 
latter  proceed  the  freeholders  or  free  tenants  of  a  manor; 
from  the  former  the  customary  tenants,  who  are  still  said  to 
hold  at  the  will  of  the  lord  according  to  the  custom,  &c., 
much  in  the  same  way  as  is  mentioned  hereafter  concerning 
the  tenants  of  ancient  demesne. 

It  seems  agreed  by  almost  all  writers,  (though  many  dif- 
ferent opinions  prevail  as  to  the  fact  of  manors  subsisting 
before  the  Conquest),  that  in  the  time  of  the  Saxons,  and 
especially  a  short  time  before  the  Conquest,  a  similar  mode 
prevailed  of  allotting  those  portions  of  a  lord's  dominion  or 
lordship  which  are  called  the  demesnes  or  were  reserved  for 
home  culture  (n);  though  it  may  be  doubted  whether  there 


(n)  Copyhold  lands  were  before  says,  that  book-land  (so  called  be- 

the  Conquest,  and  it  was  called  cmue  it  paned  by  book  or  writing)  ^ 

folk-land  in  the  time  of  the  Saxons,  differed  nothing  from  freehold  of 

and  the  charter*  lands  are    called  this  day;  and  that  fbUc-lands,  which 

book-land. — Kitehin,     177,     ed.  passed  by  word  of  mouth,  differed 

1675.     This  is  enlarged  upon  by  nothing    from    copyholds    at  this 

Sir  Edward  Coke,  in  his  Complete  day ;  but  he  subsequently  confesses. 

Copyholder^   §  3 — 8,    who   there  in  discussing  this  subject,  that  he 
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was  any  such  absolute  and  hereditary  bondage  and  slavery  as 
was  introduced  by  the  Normans  under  the  style  of  mlienaffe, 
(at  least  to  the  extent  and  universality  of  this  tenure,  which 
they  created),  for  villanus  (o),  in  strict  feudal  language,  does 
not  bear  the  same  interpretation  as  the  Norman  word  villein; 
the'  villans  noticed  in  Domesday  (p)  rather  signifying  coloni 
(tillers  qfgrouruT),  and  mere  rustic  drudges  annexed  to  the 
soil  or  adscriptitii  glehce,  it  is  true,  but  yet  privileged,  as  en- 
joying certainty  of  tenure  by  a  specific  and  fixed  render 
of  services;  but  after  the  Conquest,  villenage  bore  a  different 
sort  of  aspect,  and  in  fact  extended  itself  throughout  the 
whole  kingdom,  for  many  freemen  were  forced  to  suWender 
and  take  back  their  own  lands  to  hold  by  villein  tenure; 
and  others  were  reduced  to  a  state  of  absolute  bondage  and 
hereditary  servitude;  and  became,  like  cattle,  the  property 
of  those  who  owned  the  lordship  or  manor,  and  could  be 
sold  by  him  to  any  other  person,  the  only  tie  they  had 
on  their  lords  being  that  of  sustenance,  or  rather  a  bare  per- 
mission to  dwell  on  the  lord's  demesnes  as  tenants  at  will, 
which  was  the  state  of  many,  even  at  the  time  Lyttleton 


is   "  rashly  ninniDg  into    an  in-  {p)  In  Domesday  Book  there 

extricable   labyrinth ;  "    and,    in-  are  a  great  many  descriptions  of 

deed,  what   book-land  and    folk-  inferior  tenants,  some  villani,  some 

land  was,  has  been  since  made  a  $ervi,   bordariij    cotarii,  ^c,    in 

matter  of  controversy  with  antiqua-  fact  the  Saxons  seem  to  have  in- 

rians.  finitely  subdivided  the  tenures,  and 

(o)  Villanit  inquit  Budseus,  du  consequently  the  conditions  of  men. 

euntuTf    quod  villa  (unde  villiei  Some  bondmen  there  certainly  were 

dieti)  Mcripti,  et  colonaria  eon-  in  the  time  of  the  Saxons,    but 

ditioni  addictif  out  ipn  sunt,  out  to  what  extent   it  is  difficult  to 

torum  mt^oreM  fuerint  quarum  re-  ascertain,  and  the  introduction  of 

rum  vestigia  nan  obseura  muliis  in  Saxon  bondage  has  been  ascribed  to 

loci*  extant:  quod  tamen  nomen  the    Danes.     The    Normans    ap- 

loquentium  inseitia  in  contumeliam  peared    to    have    made    villenage 

jam  vertit.     Villanum  enim^  et  vi-  more  extended  and  universal,  and 

lem,    vemacula    nmplieitat   con-  inferior  estates  and  persons  seem 

fundit. — Calvin.  Lejeic.  Jurid./ol.  to  have  been  arbitrarily  reduced  to 

Cologne,  1734.  this  base  and  slavish  tenure. 
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wrote,  though  they  were  then  graduallj  disappearing. 
Something  should  he  said  about  that  tenure  which  is  termed 
ancient  demesne. 

Mlien  William  I.  made  grants  of  fiefs,  or  rather  granted 
lands  to  hold  qwui-fiefi^  he  reserved,  or  at  least  made  no 
alteration  in  the  tenure  of  those  lands  which  had  personally 
belonged  to  king  Edward  the  Confessor,  and  which  were  thus 
peculiarly  attached  to  the  crown  as  demesne  (q).  These  lands 
and  manors  are  now  called  ancient  demesne,  to  distinguish  them 
from  the  demesne  lands  of  the  lords  to  whom  grants  had  been 
made,  or  who  had,  from  fear  or  other  influence,  been  forced 
to  accept  their  lands  as  a  new  grant,  upon  the  condition  of 
their  bringing  them  in  under  the  terms  of  the  feudal  law  as  used 
by  the  Normans.  But  boroughs  which  belonged  to  the  king, 
and  lands  in  the  county  of  Kent  which  preserved  its  Saxon 
customs,  were  not  granted  as  fiefs,  or  at  least,  if  so  granted, 
were  granted  subject  to  their  ancient  customs.  These  lands 
were  termed  ancient  socage,  to  distinguish  them  from  modem 
socage ;  (indeed  it  has  been  a  question  whether  all  land  was  not, 
before  the  Conquest,  socage  tenure,  t.  e.  not  subject  to  the^iM 
feudale)  ;  hence  the  customs  still  subsisting  of  Gravelkind,  and 
Borough-English,  and  other  customs  evidently  of  Saxon  origin 
in  some  manors. 

Tenants  in  ancient  demesne,  viz.  those  who  held  of  the 
king  lands  in  villenage  (r),  were,  from  the  circumstance  of 


{q)  All  the  lands  and  manors  stated  as  terra  regit* 
which  were  in  William  the  Con-  (r)  The  tenants  in  ancient  de- 
queror's  hands,  and  in  Domesday-  mesne  found  provision  for  the 
Book  stated  to  have  been  in  the  king,  and  the  tenants  by  burgage 
seisin  or  possession  of  King  Ed-  tenure  found  cloth  and  other  mer- 
ward  the  Confessor,  are  andentde-  chandize  for  him ;  and  these  pro- 
mesne  and  no  other ;  for  the  lands  yisions  being  valued  at  a  certain 
stated  in  that  book  to  be  in  other  rate,  were  afterwards  in  some  re- 
men's  hands,  under  such  titles  as  turned  into  rents,  and  in  some  re- 
"  Land  of  the  Bishop,"  &c.  are  ceived  in  specie. — Gilbert 9  Hiit, 
not  ancient  demesne.  Those  lands  Exeh.  42. 
only  are  ancient  demesne  which  are 

I 


114  lyttleton's  tenures.  [book  I. 

their  holding  quasi  in  ety^e,  more  fayoured  than  other 
tenants  of  a  like  nature;  indeed,  the  privileged  sort  were 
called  socmen  (sokmanni(s)),  and,  as  their  name  imports, 
were  freemen,  though  holding  land  hj  base  tenure;  in  fiict, 
they  were  a  lower  degree  of  socage  tenants,  and  distinguished 
as  villann80cmeny  while  the  other  villeins  in  ancient  demesne 
held  in  pure  villenage,  and  their  successors,  in  old  books  are 
sometimes  styled  teiumts  by  the  verge  in  ancient  demesne: 
but  these  pure  villeins  attempted  to  encroach  upon  the 
estate  of  those  next  above  them,  and  sought  to  be  recog- 
nised as  villanrsoemenj  and  in  some  instances  to  obtain  their 
freedom  altogether;  to  prevent  which,  the  stat.  1  Bic.  2,  c.  6, 
was  enacted;  the  tenor  of  which  Lyttleton  notices  at  §  193. 
These  villan-socmen,  or, — ^as  they  have  been  termed,  socage 
tenants  in  base  tenure — ^are  peculiar  to  ancient  demesne,  and 
are  now  mostly,  if  not  entirely,  to  be  met  with  in  manors  of 
ancient  demesne,  or  in  manors  originaUy  derived  from  the 
crown.  In  such  manors  also  the  customs  of  Gavelkind  or  Bo- 
rough-English not  unfrequently  hold  place.  The  freeholders 
or  barona  {t)  of  such  manors  generally  held  by  payment  of  a 


(«)  Note,  that  a  socman  is  pro-  N.  B,  tit,  Brirf  de  recto  eUnuo. 

perly  one  who  is  a  freeman,  and  See  also  Olde  TVntiret,  tit.  Villen' 

holdeth  of  the  king,  or  of  the  lord  age^  poit,  §  172. 

of  ancient  demesne,  lands  or  tene-  (/)  Baron  (BarO'iUi),  has  many 

ments  in  villenage ;  and  he  is  pri-  significations :    in    the    Salic    law 

Tileged  in  this  manner,  that  no  one  (titul.  34),  the  word  is  taken  for  a 

ought  to  oust  him  from  his  lands  male.     So,    in    the    laws  of   the 

or  tenements,  so  long  as  he  can  do  Lombards  (lib.  1,  titul.  9).     The 

the   services  which    appertain    to  word  homo  in  the  barbarous  lan- 

those  lands  and  tenements.    And  guage  of  the  middle  ages,  signified 

no  one  can  increase  his  services,  or  a  vassal ;  and  in  this  sense  baro  is 

make  him  perform  more  services  also  taken  in  the  laws  of  the  Lom- 

than  he  ought  to  do.     And  no  bards  (lib.    1,   titul.   14) ;    subse- 

socman  can  implead  another  soc-  quently  those  who  were  vassals  of 

man  of  lands  or  tenements  within  the  H"g  were  termed  barones,  es- 

ancient  demesne  by  any  other  writ  pedally  by  the    Scotch    and   the 

than  this  writ  of  right  close, — Old  Germans :  hence  the  tract  allotted 
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small  sum  for  relief,  and  a  small  quit-rent  in  the  name 
of  a  heriot;  and  those  who  are  the  costomary  tenants  or 
copyholders  of  such  manors,  hold  at  the  vfill  of  the  lord  by 
payment  of  a  heriot,  which  of  itself  shews  their  antiquity,  for 
heriots  are  of  Saxon,  though  by  some  supposed  to  be  of 
Danish  origin  (u). 

Modem  demesne,  as  distinguished  from  ancient  demesne, 
was  the  land  which  the  lord  retained  for  culture,  and  his  own 
subsistence  as  already  noticed,  and  was  tilled  by  his  bond- 
men or  villeins,  the  predecessors  of  the  ordinary  and  mere 
customary  copyholders — ^tenants  by  the  rod,  who  hold  by 
payment  of  fines  and  services,  and,  generally  speaking,  by 
no  means  on  such  favourable  terms  .as  the  tenants  of  manors 
in  andent  demesne. 

With  regard  to  the  customary  tenant  or  mere  copyholder, 
he  is  the  successor  of  the  pure  villein;  who,  after  the  example 
of  the  socman,  has  been  enfranchised  and  obtained  an  inherit- 
ance by  custom;  and  the  court  which  the  lords  of  such  manors 
still  hold,  and  the  holding  of  which  are  essential  to  the  exist- 
ence of  such  manors,  is  styled  the  customary  court,  to  distin- 
guish it  frt>m  the  court  baron,  which  has  relation  to  the  free 
tenants  of  the  manor;  viz.  the  barons  or  freeholders  who  are 
inrolled,  and  who  hold  as  their  brethren  the  customary  holders 
do,  by  copy  of  court  roll.  In  the  courts  of  ancient  demesne 
manors,  the  free  tenants  or  suitors  are  the  judges  {x);  but  if 


to  a  feudatory  was  termed  a  barony,  landholders,  is  mentioned  in  the 

which  is  in  many  intents  but  an-  rules  of  St.  Benedict  made  in  the 

other  name  for  manor.    Bionm  and  time  of  King  Edgar,  and  is  there 

feme  in  oar  law  signifies  husband  mentioned  as  a  costomary  payment 

and  wife ;  but  this  phrase  is  getting  made  on  the  decease  of  a  great 

into  disuse.  landholder.  Selden,  Vita  Badmeri, 

(tt)  Sir  William  Blackstone,  ii.  {Spicilegium),  153. 

97,  422-3,  advocates  this  opinion ;  {x)  That  every  freeholder  holds 

but    the    Saxon  word    heregeatef  his  freehold  land  by  certain  yearly 

which  was  a  sum  payable  to  the  rent,  fealty,  and  suit  of  court  twice 

king  on  the  death  of  a  great  per-  in  the  year,  viz.  at  the  two  great 

son ;  and,  subsequently,  of  inferior  courts ;  yet  upon  summons  they 

l2 
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all  the  tenants  are  customary  holders,  t.  e.  hold  at  the  will  of 
the  lord,  termed  tenants  by  the  rod  in  ancient  demesne,  the 
steward  is  judge,  for,  as  Eitchin  observes,  (p.  83,  ed.  1675), 
these  have  but  a  base  estate.  In  the  common  court  baron 
and  customary  court,  the  steward  is  judge. 


ought  to  appear  upon  trials  be-  ments  are  held  by  certain  yearly 

tween  party  and  party.  rents,  fealty,  and  for  each  mes- 

That  there  are  two  sorts  of  copy-  suage,  place,  or  tenement,  suit  of 

hold  lands  and  tenements  in  the  court    every  three  weeks'    court, 

manor  of  Sedgley :  one  sort  held  certain  liens  and  oats  yearly,  and 

fireely  by  copy  of  court  roll,  and  the  best  liying  beast ;  if  none,  the 

is  called  free  copyhold  land ;  and  best  household  goods  of  the  tenant 

the  other  is  called  base  or  custom-  dying  seised  of  such  messuage,  &c., 

ary  copyhold  land,  and  held  by  for  an  heriot,  at  every  decease, 

copy  of  court  roll.    The/re«  copy-  That  there  is  only  one  year's 

hold  lands  and  tenements  are  held  chief  rent  due  to  the  lord  upon  the 

by  certain  yearly  rent,  fealty,  and  admittance    of    every   copyholder 

suit  of  court  twice  in  the  year,  after  the  decease  of  his  predecessor, 

viz.  at  the  two  great  courts :  and  as  a  reHrf  for  the/re«  copyholder, 

for  every  messuage,  place,  or  tene-  and  as  9ifine  for  the  base  or  cus-  , 

ment,  the  best  beast  of  the  tenant  tomary  holder,  and  no  other  ser- 

dying  seised  in  fee,  is  due  to  the  vice  except  fealty,  suit  of  court, 

lord  for  a  heriot.    The  h(ue  or  cut-  and  heriot. — Rot,  Cuttumal.  Ma- 

tomary  copyhold  lands  and  tene-  ner^  de  Sedgtfy,  Com*  Stqjf. 


EXPLICIT*    LIBER   PRIMUS. 
INCIPIT   LIBER   SECUNDUS. 


*  The  word  explicit,  generally  used  at  the  end  of  MSS.  and  early  printed 
books,  is  a  contraction  of  expUcUtu,  The  ancient  books  were  nothing  but 
rolls  of  parchment,  (hence  the  Latin  word,  volumen,  and  our  volume) , 
which  were  unfolded  by  the  reader  in  his  progress  through  them.  When 
they  were  quite  unfolded,  they  were  of  course>SmtA«J;  and  the  word  ex- 
plieitua,  which  properly  conveys  the  former  sense,  was  afterwards  used  in 
the  latter,  when  the  books  assumed  a  different  form,  to  signify  that  they 
were  finiehed  or  ended. 


BOOK  II. 


CHAPTER  I. 


HOMAGE. 


Homage  was  rather  a  service  incident  to  tenure,  than 
a  tenure  of  itself.  Lyttleton  opens  his  Second  Book,  which 
treats  entirely  of  tenures  and  services,  b  j  stating  the  mode  of 
perfonning  this  service,  which  was  deemed  the  most  honour- 
able, although  the  most  humble  service,  a  tenant  could  render 
to  his  lord,  and  proceeds  to  shew  how  the  formulary  and 
mode  of  taking  of  homage  was  adapted  to  the  cases  of  religious 
or  professed  persons  (§  86),  women  sole  (§  87)»  tenants 
holding  of  other  lords  (89),  and  married  women  (§  90).  It 
was  a  maxim  or  fixed  rule,  that  this  service  (which  was 
rendered  but  once  by  the  tenant  to  the  lord),  could  not  be 
performed  by  or  rendered  to  any  other  than  a  person  having 
an  estate  of  inheritance  (§  90) ;  which,  in  all  probability,  is  one 
of  the  reasons  why  Lyttleton  commences  with  this  service; 
and  as  this  service  was  deemed  the  most  honourable,  and 
performed  by  those  having  the  highest  estate  in  the  land,  the 
priority  in  arrangement  is  fully  justified. 

This  service  was  discharged  by  the  stat.  12  Car.  2,  c.  24, 
which  abolished  knight' s-service  and  military  tenures  and 
their  incidents,  thereby  reducing  all  tenures  U}Jree  and  comr 
mon  socage,  i.  e.  free,  as  discharged  from  all  service,  and 
common,  as  not  holden  in  capite,  or  of  the  crown,  (one  of  the 
intents  of  that  statute  being  to  abolish  the  oppressive  inci- 


118  lyttleton's  tenures.  [book  II. 

dents  of  tenancies  in  eapite),  and  as  the  statute  only  excepted 
firankalmoigne  and  copyhold,  all  other  land  is  now  holden  hy 
such  free  and  common  socage. 


Tjtomodiry         8S  HoMAGE  is  the  most  honouiuhle  service,   and  most 
"■^8«/  humble  service  of  reyerence  that  a  firanktenant  may  do  to  his 

Migri^^^^  lord:  for  when  the  tenant  shall  make  homage  to  his  lord, 
he  shall  be  [ungirt*],  and  his  head  uncovered,  and  his  lord 
shall  sit»  and  the  tenant  shall  kneel  before  him  on  both  his 
knees,  and  hold  his  hands  [stretched  forthf  ]  joined  together 
between  (a)  the  hands  of  his  lord,  and  shall  say  thus:  I  be- 

^  Homage  est  lepluis  honourable  sennce,  et  pluis  humble 
service  de  reverence,  que  franhtenaunt  poet  f aire  a  son  sei' 
ffnour,  Qar  quant  le  tenaunt/erra  homage  a  son  seignour,  il 
serra  [disceynt*'],  et  son  test  discovert,  et  son  seignour  seera, 
et  le  tenaunt  gemdera  devaunt  luy  sur  ambideux  gewuez,  et 
tiendra  ses  maim  [estendugf]  joyntez  ensemble  entre  les 
mayns  le  seignour,  et  issint  dirra :   Jeo  deveigne  vostre  home 


*  In  Roiteirt  Trand.  this  word  is  rendered  ke  ihaU  diseend;  in  Sir 
E.  Coke' 9  Tnuul.  he  ehail  be  ungirt,  i.  e.  not  gladio  cmchu.  The  three 
earliest  editions  have  misprinted  dieteynt  for  diseeynt,  and  dietent  appears 
in  Berth.,  Powei,  8m.,  and  Tottyl  1554.  Redm.  reads  dieeynet,  ungirt, 
which  has  been  followed  in  all  editions  from  1557. 

t  This  word  appears  in  Leitou  8f  M.,  bat  not  in  Maehl.  or  Roh.,  or 
RttstelPe  Translation :  almost  all  other  copies  retain  it,  reading  the  pas- 
sage, exteitdee  tXjoywts. 


(a)  This  particular  in  the  cere-  let  maim  du  Reeteur  de  rUnioer' 

mony  of  taking  the  oath  of  homage  eit^,"  to  pnblish  a  list  of  books  as 

is  purely  French.    The  itationarii  priced  by  the   University. — M^- 

or  booksellers  of  Paris  are  stated  to  kmgee  d^Histoire  et  de  LUtirahKre, 

have  been  bonnd  by  oath  '*  etUre  ii.  187. 
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come  your  man  from  this  day  forward  [for  life,  for  member, 
and  for  earthly  honour*],  and  unto  you  shall  be  true  and 
faithiU,  and  bear  to  you  faith  for  the  tenements  that  I  claim 
to  hold  of  you,  saving  the  faith  that  I  owe  unto  our  sove- 
reign lord  the  king:  and  then  the  lord  so  sitting,  shall  kiss 
him. 

^  But  if  an  abbot  or  a  prior,  or  other  man  of  religion,  shall  ^*  rm- 
do  homage  to  his  lord,  he  shall  not  say:  I  become  your 
man,  &c.,  for  that  he  hath  professed  himself  to  be  only  the 
man  of  God;  but  he  shall  say  thus :  I  do  homage  unto  you, 
and  to  you  I  shall  be  true  and  faithful,  and  faith  to  you  bear 
for  the  tenements  which  I  hold  of  you,  saving  the  faith 
which  I  do  owe  unto  our  lord  the  king. 

^  Also  if  a  woman  [solef]  shall  do  homage  to  her  lord,  she 

de  ceo  jour  en  avaunt,  [de  vie,  et  de  membre,  et  de  terrene 
honor*']  et  a  vous  eerayfoial  et  laial,  etfoy  vausparteray  des 
tenementee  que  jeo  elaime  tener  de  vaus,  salve  lafoy  que  jeo 
doy  a  nostre  eeignour  le  roy:  et  donques  le  seiynour  iseint 
seyant,  luy  hasera, 

^  Mes  si  un  abbe,  au  un  prior,  ou  autre  home  de  religion 
ferra  homage  a  eon  seignour,  il  ne  dirra :  Jeo  deveigne  voetre 
home,  ^c,  pur  ceo  que  il  y  ad  luy  prof  ease  pur  estre  tant- 
aolement  le  home  de  Dieu;  Mes  il  dirra  iesint:  Jeo  vous/ace 
homage  et  a  voue  eerrayfoial  et  loial,  etfoy  a  voua  porter  ay 
dee  tenementee  que  jeo  teigne  de  vous,  salve  la  foy  que  jeo 
doy  a  nostre  seignour  le  roy. 

^7  Item,  si  feme  [solef]  ferra  homage  a  son  seignour,  ele  ne 


*  These  words  do  not  appear  in  Lettou  4r  ^'t  but  Maehl.  and  subse- 
quent editions  read  tfaem.  These  words  form  part  of  the  oath  of  homage 
in  the  ancient  tnu;t  or  statute,  (as  it  is  generally  termed),  Modutfacimdi 
homagium  et  fldelitatem,  which  has  had  the  date  of  17  J?.  2 ,  ascribed  to 
It.—Statuteiqf  the  Realm,  foL  1810,  vol.  1,  p.  227,  (edited  by  Sir  Tkoe. 
E.  Tomlins). 

t  This  word  appears  in  Lettou  Sf  Af.,  but  not  in  Machl.  or  JSoA. ;  al- 
most all  subsequent  copies  retain  it. 
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shall  not  say^  I  become  your  woman,  for  it  is  not  conyeni- 
ent  (b)  that  a  woman  should  say  that  she  will  become  woman 
to  any  man  but  to  her  husband  when  she  is  married;  but  she 
shall  say:  I  do  to  you  homage,  and  to  you  shall  be  faithful 
and  true,  and  faith  to  you  shall  bear  for  the  tenements  I 
hold  of  you,  saving  the  faith  I  owe  to  our  sovereign  lord  the 
king. 
HowiMejwr-  88  *Also  a  man  may  see  a  note  in  M.  15,  E.  3,  where  a 
band  a>a  J^.  man  and  his  wife  did  homage  and  fealty  in  the  Common  Pleas, 

dirra,  Jeo  deveigne  vostrefemey  pur  ceo  que  nest  convenient 
que  feme  dirra  quele  deviendra  feme  a  ascun  home/orsque  a 
son  baron  quant  ele  est  espouse:  Mes  ele  dirra,  jeo  face  a  vous 
homagey  et  a  vous  serrayfoial  et  total,  etfoy  a  vous  porter  ay 
des  tenement es  que  jeo  t eigne  de  vous,  salve  lafoy  que  jeo  doy 
a  nostre  seignour  le  roy, 

88  *Item,  home  poet  veier  en  un  note  Awno  15,  E,  3,  lou 
un  home  et  sa  feme  firent  homage  et  fealti  en  le  comen 


*  In  Machl.y  Roh.y  Pytu.  1516,  Redm.y  Berth,,  Powel,  Sm.,  Tatiyl 
1554  y  and  in  RasteWs  Transl.,  this  section  or  portion  of  the  text  is  trans- 
posed to  the  chapter  of  Fealty,  as  the  commencement  of,  or  as  imme- 
diately preceding,  §  94. 


{b)  Where  the  law  is  known  and  interpret  the  law  to  be  as  is  most 
clear,  though  it  be  unequitable  and  consonant  to  equity  and  least  in- 
inconvenient,  the  judges  most  de-  convenient, 
termine  as  the  law  is,  without  re-  And  for  this  reason,  Lyttleton,in 
garding  the  unequitableness  or  in-  many  of  his  cases,  resolves  the  law 
conveniency.  Those  defects,  if  not  to  be  that  way  which  is  inoon- 
they  happen  in  the  law,  can  only  yenient,  which  Sir  Ed.  Coke,  in  his 
be  remedied  by  parliament ;  there-  comment  upon  him,  often  observes, 
fore,  we  find  many  statutes  repealed  and  cites  the  ^]ace»,^~Vauffh.  37. 
and  laws  abrogated  by  parliament,  The  reasons  od  ineonvenienii, 
as  inconvenient,  which,  before  such  noted  by  Lytdeton,  are  to  be  found 
repeal  or  abrogation,  were  in  the  in  §  138,  139,  231,  269,  440,  478, 
courts  of  law  to  be  strictly  ob-  665,  722,  and  730.  Sir  Ed.  Coke 
served.  cites  also  the  Year-Books,  21  H.  7, 

But  where  the  law  is  doubtful, .  13  ;  16  H.  7,  9 ;   and  ahso  F.N.B. 

and  not  clear,  the  judges  ought  to  230,  D. 
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which  is  written  in  this  fonn: — Note^  that  Johan  Leoknor 
and  Elizaheth  his  wife  did  homage  to  W.  Thorpe  in  this 
manner:  the  one  and  the  other  held  their  hands  jointly  be- 
tween the  hands  of  W.  Thorpe,  and  the  husband  said  in  this 
form:  We  do  to  you  homage,  and  faith  to  you  shall  bear  for 
the  tenements  which  we  hold  of  A.  your  conusor,  who  hath 
granted  to  you  our  services  in  B.  and  C.  and  other  towns, 
&c.,  against  all  persons,  saving  the  faith  which  we  owe  to  our 
lord  the  king,  and  to  his  heirs,  and  to  our  other  lords,  and 
both  the  one  and  the  other  kissed  him.  And  afterwards,  they 
did  fealty,  and  both  of  them  held  their  hands  upon  the  book, 
and  the  husband  said  the  words,  and  both  kissed  the  book. 

w  Note  well,  if  a  man  hath  several  tenancies,  which  he  -^temnt 
holdeth  of  several  lords;  that  is  to  say,  every  tenancy  by  mumb,  **^ 
homage,  then  when  he  doeth  homage  to  one  of  his  lords,  he 
shall  say  in  the  end  of  his  homage  done,  saving  the  faith 
which  I  owe  to  our  lord  the  king,  and  to  my  other  lords. 

^  And  note  well,  that  none  shall  do  homage  but  such  as  None  imt  thom 

bank,  quel  est  escript  en  tiel  fourme: — Nota,  que  Johan 
Leukenor  et  Elizabeth  sa  feme,  firent  homage  a  W,  Thorpe 
en  cest  manere :  lun  et  lautre  tiendront  jaintement  lour  mayTia 
entre  les  mayns  W,  Thorpe^  et  le  baron  dit  en  cest  fourem : 
Nous  vous  fesons  homage^  et  fog  a  vous  porterons,  pur  les 
terres  que  nous  teignons  de  A,  vostre  conusour,  qui  vous  ad 
graunt  nostre  services  en  B,  et  C.  et  autres  villes,  ^c,  en- 
countre  touts  gentz,  Salve  la  fog  que  nous  devoiemus  a  nostre 
seignour  le  roy,  et  a  ses  heires,  et  a  nostres  autres  seignours : 
et  lun  et  lautre  lug  baiserount,  Et  puis,  its  firent  fecdti,  et 
lun  et  lautre  tiendront  lour  magns  sur  un  Igver,  et  le  baron  dit 
les  paroles,  et  ambideux  baiserount  le  Igver. 

^  Nota,  si  un  home  ad  several  tenauncies  queux  il  tient  de 
sever alx  seignours;  sdl.,  chescun  tenauncieper  homage,  donques 
quant  ilfait  homage  a  un  des  seignours,  il  dirra  en  le  fgn  de 
son  homage  affaite,  salve  la  fog  quejeo  dog  a  nostre  seignour 
le  roy,  et  mes  autres  seignours, 

90  Et  nota,  que  nulferra  homage  mes  tiel  qui  ad  estate  en 
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tchohawan  have  an  estate  in  fee-simple^  or  fee-tail  in  his  own  right,  or 
jbe-tttUshaBH-  in  the  riffht  of  another.  For  it  is  a  maxim  in  law,  that  he 
orneetveho-    that  hath  an  estate  hut  for  term  of  life  shall  neither  do 

mage, 

homace  nor  take  homaee.  For  if  a  woman  hath  lands  or 
Mtmtuim.  tenements  in  fee-simple,  or  in  fee-taU,  which  she  holdeth  of 
her  lord  hy  homage  and  taketh  husband,  and  they  have  issue, 
then  the  husband  in  the  life  of  the  wife  shall  do  homage, 
because  he  hath  title  to  have  the  tenements  by  the  curtesy  of 
England  if  he  surviveth  his  wife,  and  also  he  holdeth  in 
right  of  his  wife.  [But  before  issue  had  between  them,  the 
homage  shall  be  made  in  both  their  names*] .  But  if  the  wife 
dies  before  homage  done  by  the  husband  in  the  life  of  the  wife, 
and  her  husband  holdeth  himself  in  as  tenant  by  the  curtesy, 
he  shall  not  do  homage  to  his  lord,  because  he  then  hath  es- 
tate but  for  term  of  life. 

More  shall  be  said  of  homage  in  the  tenure  of  homage  aun- 
cestrel. 

fee-^mpley  ou  enfee-taille,  en  son  droit  demesTie,  ou  en  droit 

dun  autre.     Qar  il  est  un  maxime  en  ley  quil  qui  ad  estate 

forsque  pur  terme  de  vie,  ne  ferra  homage,  ne  prendra  ho- 

mage.     Qar  si  feme  ad  terres  ou  tenementes  en  fee-simple 

ou  en  fee-taille,  queux  ele  tient  de  son  seignourper  homage,  et 

prent  baron,  et  ount  issue,  donques  le  baron  en  la  vie  la  feme 

ferra  homage,  pur  ceo  quit  ad  title  daver  les  tenementes  per  le 

curtosie  Dengleterre  sil  survesquist  sa  feme,  et  auxi  il  tient 

en  droit  safeme.     [Mes  devaunt  issue  ewe  entre  eux,  le  homage 

serrafait  en  lour  ambideux  nosmes*,^     Mes  si  la  feme  devie 

devaunt  homage  fait  per  le  baron  en  la  vie  la  feme,  et  son  baron 

soy  tient  eins  come  tenaunt  per  le  curtosie,  il  ne  ferra  homage 

a  son  seignour,  pur  ceo  quit  ad  adonques  estate  forsque  pur 

terme  de  vie. 

Plus  serra  dit  de  homage  en  le  tenure  per  homage  aun- 

cestrell. 


*  The  words  within  brackets  appear  in  Redm,,  Berth.,  Middl,,  Powel, 
Sm,,  Tbttyllbbi,  and  ed.  1671,  and  in  all  the  copies  of  RasteWt  Transl. 
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CHAPTER  II. 


FEALTY. 

91  Fealty  is  the  same  that  JideUtas  is  in  Latin.    And  Themodt^r 
when  a  freeholder  doeth  fealty  to  his  lord,  he  shall  hold 
his  right  hand  upon  a  hook,   and   shall  saj  thns:    Hear 
you  this  my  lord,  that  I  shall  he  faithful  and  true  unto  you, 
and  faith  to  you  shall  hear  for  the  lands  which  I  claim  to 
hold  of  you,  and  that  I  shall  lawfully  do  to  you  the  customs 
and  services  which  I  ought  to  do  at  the  terms  assigned; 
so  help  me  Grod  and  his  saints:  and  he  shall  kiss  the  book. 
But  he  shall  not  kneel  when  he  maketh  his  fealty,  nor  shall 
make  such  humble  reverence  as  is   aforesaid  in  homage. 
^  And  there  is  ereat  diversity  between  the  doinir  of  fealty.   DtMnuiM  b». 
and  of  homage,  for  homage  cannot  be  done  to  any  but  to  the  ^^fi«itif* 
lord  himself:   but  the  steward  of  the  lord's  courts,  or  bailiff, 
may  take  fealty  for  the  lord. 

91  FealU  idem  est  quod  ftdelitas  en  Latin.     Et  quant 

franktenaunt  ferra  fetdtS  a  son  seigrumr,  il  tiendra  sa  mayn 

dextre  wr  un  lyver,  et  dirra  waint :    Ceo  oyets  vaus  man 

eeignour^  que  jeo  a  voua  eerray  fatal  et  Imal,  et  foy  a  vous 

porteray  dee  tenementes  que  jeo  elayme  a  tener  de  voue  et  que 

Unalment  voueferray  lee  eustomez  et  aermeee  queuxfaire  voua 

doy  a  tetrmez  aesignezy  eicome  moy  aide  Dieu  et  see  aeintz;  et 

baser  a  le  lyver :   Mea  il  ne  genulera  quant  U  fait  fealtiy  ne 

ferra  tiel  humyle  reverence,  come  avaunt  eat  dit  en  homage, 

^  Et  grtntnde  diveraite  y  ad  perenter  feaaaunt  defealti  et  de 

homage,  qar  homage  ne  poet  eatre  fait  foraque  at  aeignour 

meame:   Mea  aeneachal  dez  courta  de  aeignour  ou   haiUy, 

poient  prendre  fealtS  pur  le  aeignour. 
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93  Also  tenant  for  term  of  life  shall  do  fealty,  and  yet  he 
shall  not  do  homage.  And  divers  other  diversities  there  he 
between  homage  and  fealty. 

^  [Also  a  man  may  see  in  15  £.  3,  how  a  man  and  his 
wife  did  homage  and  fealty  in  the  Common  Pleas,  which  is 
written  before  in  the  tenure  of  homage*.] 

More  shall  he  said  of  fealty  in  the  tenure  in  socage,  and  in 
frankalmoigne,  and  in  the  tenure  by  homage  auncestrel. 

93  Item,  tenaunt  a  terme  de  vie  ferra  fealti^  et  unquareilne 
ferra  homage,  Et  divers  autree  diveraitees  y  sont  perenter 
homage  etfealtS, 

^  [Item,  home  poet  veier  15  i^.  3,  lou  un  home  et  aafeme 
firent  homage  et  fealti  en  le  comen  bank,  quel  est  escript  de- 
vaunt  en  tenure  de  homage*  J] 

Pluis  serra  dit  de  fealtS  en  le  tenure  en  socage,  et  en  le 
tenure  en  frankalmoigne,  et  en  le  tenure  per  homage  ounces- 
trell,  ^c. 


CONCLUDING   REMARKS. 

It  being  a  principle,  that  there  must  be  a  tenure  of  all 
lands  in  the  hands  of  subjects,  sciL  that  all  the  land  in  the 
kingdom  is  holden  of  some  superior  lord,  the  extinction  of 
any  service,  or  even  its  abolition,  cannot  extinguish  tenure, 
but  that  fealty  must  remain  for  necessity  of  tenure.  So  that 
the  abolition  of  military  tenures,  and  tenures  in  capite  by  the 
stat.  12  Car.  2,  c.  24,  does  not  affect  this  service.  Fealty  is 
a  service  which  was  and  still  is  strictly  due  from  all  tenants, 
save  tenants  in  frankalmoign  and  tenants  at  will;  and  as 
Lyttleton  in  more  than  one  place  informs  us,  is  incident  to 


*  The  words  within  brackets  are  an  addition,  and  inserted  while  the 
book  was  in  MS.  by  a  later  hand,  in  reference  to  the  caption  of  homage, 
at  §  88. 
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all  services,  consequently  an  inseparable  incident  of  tenure 
(§  99,  131,  135,  227). 

Fealty,  although  incident  to  homage,  was  not  always  per- 
formed with  it,  and  with  respect  to  those  tenants  who  were 
not  freeholders,  must  necessarily  have  been  performed  apart 
from  it,  as  none  but  tenants  of  the  fee  could  perform  ho- 
mage (§  90). 

This  service  is  due  upon  every  change  of  the  lord,  and  this 
with  other  differences  forms  one  of  the  main  distinctions  be- 
tween homage  and  fealty. 

In  other  countries,  where  the  feudal  law  prevailed,  homage 
and  fealty  were  blended;  but  in  this  country  they  have  al- 
ways been  separated  and  kept  distinct,  homage  and  fealty 
being  due  from  the  freeholder,  (i.  e.  the  owner  of  a  fee-simplp 
or  fee-tail)  while  fealty  only  was  due  from  the  inferior  tenant. 
The  fealty  of  copyholders  is  usually  respited  (a),  and  this  cere- 
mony as  to  other  tenants  has  been  long  in  disuse. 

(a)  See  iifi/«,  p.  97,  ».  (c). 
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CHAPTER  III. 


ESCUAGE  (a). 

EscuAGE  was  rather  a  service  incident  to  or  as  a  com- 
mutation of  a  tenure,  rather  than  a  tenure  of  itself;  it  varied 
also  in  its  appellation  and  substance:  for  if  it  was  uncertain, 
it  was  knight's-service;  if  certain,  it  became  divested  of  its 
miUtary  attributes,  and  became  socage  (§  98,  120).  Tenure 
by  escuage,  indeed,  appears  to  have  been  of  a  very  am- 
phibious nature,  and  if  the  expression  may  be  allowed,  was  a 
mihtary  socage,  which,  on  the  subdivision  of  a  knight's  fee 
(§  98),  necessarily  degenerated  into  an  inferior  tenure. 
Scutum,  from  which  word  Lyttleton  in  one  sense  derives  the 
etymology  of  this  tenure,  was  a  term  also  used  to  signify  mo- 
ney, and  is  the  same  as  the  French  word  Scu,  which  is  either 
denominative  of  a  piece  of  money  called  a  crown-piece,  and  in 
vernacular  French  means  money,  and  also  a  shield.  Lyttleton 
and  his  commentator  prefer  the  latter  derivation;  but,  Hke 
the  etymology  of  socage  (§  119),  the  word  escuage  admits  of 
both  interpretations. 


{a)  To  hold  by  escuage  is  to  nure,  according  as  escuage  runneth 
hold  by  knight's-service,  and  there-  by  all  Englande.  And  it  is  ordeined 
to  belongeth  ward,  marriage,  and  by  all  the  counsell  of  Englande, 
reliefe.  And  marke  well,  that  a  how  much  every  tenaunt  shal  give 
man  cannot  holde  by  escuage  un-  to  his  lord,  and  that  is  properlye 
less  that  he  holde  by  homage,  for  for  to  mantayne  thewarres  betwene 
that  escuage  of  common  ryght  Englande  and  them  of  Scotlande  or 
draweth  to  it  homage,  as  it  was  of  Wales,  and  not  betwene  other 
adjudged  anno  Kxi.  Edvardi  ter^  landes;  because  those  forsayd  lands 
in.  And  note  well,  that  escuage  is  should  be  of  ryght  belonginge  to 
a  certaine  summe  of  money,  and  it  the  realme  of  Englande. — Oide  Th- 
ought to  be  levyed  by  the  lord  of  his  nuret,  $  4. 
tenant  after  the  quantitie  of  his  te- 
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99  EscuAGE  is  called  in  Latin  wutagium:  that  is,  service  of  ^SiSEl*^ 
the  shield;    and  that  tenant  which  holdeth  his  land  hy  «««««« mrf 
escnage,  holdeth  by  knighf  s  service.     And  also  it  is  com-  ^ 
monly  said,  that  some  hold  by  the  service  of  one  knighfs  fee. 


and  some  by  the  half  of  a  knighfs  fee,  &c.     And  it  is  said,  AouevM* 
that  when  the  king  makes  a  voyage  royal  into  Scotland  to  sub-  Mrqr« 
due  the  Scots  (5),  then  he  who  holdeth  by  the  service  of  one  «2^^om«m 
knighfs  fee  ought  to  be  with  the  king  forty  days,  well  and  twyiwv  ro^ 
conveniently  arrayed  for  the  war;  and  he  which  holdeth  his  iem,a*thei9' 

•  <•!•■»  i»  mart  it, 

land  by  the  moiety  of  a  knight's  fee,  ought  to  be  with 
the  king  twenty  days;  and  he  which  holdeth  his  land  by  the 
fourth  part  of  a  knight's  fee,  ought  to  be  with  the  king  ten 

^  E^cuage  eat  appeUe  en  Latine  scutagium,  t.  e.  servitium 
scuti.  Et  Hel  tenaunt  qui  Hent  sa  terre  per  eecuagCy  tient  per 
service  de  ehkaler,  Et  auxi  U  est  eommenement  dit,  que  aseun 
tient  per  un/ee  de  service  de  chivalery  et  aseun  per  le  moyte  dun 
fee  de  service  de  ehivalerf  ^e,  Et  il  est  dit,  que  quant  le  roy 
face  voyage  royal  en  Escoce  pur  subduer  lesScottes,  donques  il 
qui  tient  per  un/ee  de  service  de  chivaler,  covient  estre  ove  le 
roy  per  H.  jours,  hien  et  convenabletnent  arraye  pur  le  guerre. 
Et  celuy  qui  tient  sa  terre  per  le  moytS  dun  fee  per  service  de 
chtvalery  covient  estre  ovesque  le  roy  per  xx.  jours,  Et  U  qui 
tient  sa  terre  per  le  quart  part  dun  fee  per  service  de  chivaler. 


(b)  The  Olde  7Vii«re#  are  yery  haye  been  ooiuidered,  that  Scotland 

explicit  aa  to  the  origin  of  this  ser-  is  only  put  for  an  example ;  for 

yice ;  and  Plowden  reports,  that  it  that  if  the  tenure  he  in  Wales, 

was  invented  on  every  occasion  of  Ireland,  Gascony,  Poictoa,  &c.,  it 

the  king  making  a  *  voyage  royal  *  is    all    one. — Wright* 9    Tenurea, 

against  the  Welsh,  as  it  was  when  124.    The  meaning  of  the  word 

he  made  a  '  voyage  royal '  against  voyage  seems  to  have  been  a  mili- 

the  Scots;  forbeingwithin  the  sea,  tary  expedition;  and  as  taken  in 

they  were  accoonted  as  rebels. —  that  sense,  this  word   occurs   in 

Plmod.   126,  129.      It  seems  to  Ju^th,  c.  2,  y.  19. 
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days,  and  so  he  that  hath  more,  more,  and  he  that  hath  less, 
servkeiva      less.     ^  But  it  appeareth  by  the  pleas  and  arguments  made 
pufya^Me^  ^  A  good  plea  upon  writ  of  detinue  of  a  writing  obligatory, 
brought  by  one  Henry  Gray,  Trin.  7  E.  3,  that  it  is  not  need- 
ful for  him  who  holdeth  by  escuage  to  go  himself,  if  he  will 
jQnd  another  able  person  for  him  conveniently  arrayed  for  the 
war  to  go  with  the  king.     And  this  seemeth  to  be  good 
reason.     For  it  may  be  that  he  who  holdeth  by  such  ser- 
vices is  languishing,  so  as  he  can  neither  go  nor  ride.     And 
also  an  abbot,  or  other  man  of  religion,  or  a  feme  sole,  who 
hold  by  such  services,  ought  not  in  such  case  to  go  in  proper 
Dictum  o/sir  pcrsou.     And  Sir  WiUiam  Herle,  then  chief  justice  of  the 
note,  inftftir'  Commou  Plcas,  said  in  this  plea,  that   escuage  shall  not 
be  granted  but  where  the  king  goes  himself  in  his  proper 
person  (c). 

coment  estre  ovesque  le  roy  per  x.  jours,  et  tMtnt  ^i  plus, 
plus,  et  qui  minus,  minus,  ^  Mes  il  appiert  per  les  pleez  et 
argumentz  faitz  en  un  ban  plee  sur  brief  de  detenue  de  un 
escript  ohligatorie,  port  per  un  Henry  Gray,  Anno  vii.  E.  m., 
quil  ne  besoigne  a  celuy  qui  tient  per  escuage  de  aler  luy 
mestne,  sil  voilloit  trover  un  autre  person  pur  luy  convenable- 
ment  arraye  pur  le  guerre  de  aler  ovesque  le  roy,  Et  ceo 
semble  estre  bon  reason :  qar  puist  estre  que  celuy  qui  tient  per 
tielx  services  est  languissaunt,  issint  quil  ne  puist  aler  ne 
chivaucher,  Et  auxi  un  abbe,  ou  autre  home  de  religion,  ou 
feme  soule  que  tient  per  tielx  services,  ne  doit  en  tiel  cas  aler 
en  propre  persone,  Et  Sir  William  Herle,  adonques  chief 
justice  de  le  comen  bank  disoit  en  tiel  plee,  que  escuage  ne 
serra  graunte,  mes  lou  le  roy  alast  luy  mesme  en  son  propre 
persone. 


(c)  Mr.  Madox  observes,  that  where  the  king  goes  to  the  war  in 
Sir  William  Herle's  position,  that  person,  is  fallacious. — Mad.  Baron. 
escuage  should  not  be  granted  but    Angl,  226. 
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And  so  it  abode  in  judgment  in  the  same  plea,  whether  the  amjwtarion^ 
forty  days  should  be  accounted  from  the  first  day  of  the 


aneetobemt- 


«tfiM»8iCS.] 


muster  of  the  king's  host  made  by  the  commons  (cQ,  and  by 
the  commandment  of  the  king,  or  ebe  from  the  day  that 
the  king  first  entereth  into  Scotland.  There/ore  inquire  of 
this. 

^  And  after  such  voyage  royal  into  Scotland  it  is  com- 
monly saidy  that,   by  authority  of  parliament,  the  escuage 
shall  be  assessed  and  put  in  certain,  viz.  a  certain  sum  Hammt,^ 
of  money,  [how  much*]  every  one  which  holdeth  by  a  whole 

Et  /uist  demurre  en  juggement  en  metme  le  plee,  si  les 
tH.  jours  semmt  accomptez  de  lejour  de  le  muster  de  host  le 
royy  fait  per  les  eomens  (cf),  etper  commaundement  le  roy,  ou  de 
lejour  que  le  roy  primes  entra  en  Escoce.    Ideo  quaere  de  hoc. 

97  Et  apres  tiel  voyage  royal  en  Escoce,  it  est  comenement 
dit,  que  per  auctoritS  de  parl^ment,  lescuage  serra  assesse  et 
mys  en  certeyn,  scil.  eerteyne  somme  dargent,  [quant*']  chescun 

*  Roh.  reads  this  word  qar^or. 


(d)  This  word,  which  m  every  term  with  so  many  men  (especially 

printed  copy  reads  eommorUf  is  a  named  in  a  list)  in  his  war,  &c. 

oormption  (by  means  of  a  well-  An  excellent  institution  that  they 

known  abbreviation)  firom  commit'  should  serve  nnder  him  whom  they 

rionerti  which  is  very  evident  by  knew    and    hononred,    and    with 

Sir  Edward  Coke's  comment  on  whom  they  mast  live  at  their  re- 

the  word  muster  in  this  same  para-  turn :  these  men  being  mastered 

graphi  viz.  before  the  king's   eommi9sUmer$t 

"  I  find  this  word  in  the  statute  and  receiving  any  part  of   their 

of  18  Hen.,8,  c.  19,  and  the  ancient  wages,  and  their  names  so  recorded, 

militaryorder  is  worthy  of  observa-  if  they  after  departed  from  their 

Hon ;  for  before  and  long  after  that  captain  within  the  term,  contrary 

statute,  when  the  king  was  to  be  to  the  form  of  that  statute,  it  was 

served  with  soldiers  for  his  war,  a  felony.    But  now  that  statute  is  of 

knight  or  esquire  of  the  country,  no  force,  because  that  ancient  and 

that  had  revenues,  farmers,  and  te-  excellent  form  of  military  course  is 

nants,  would  covenant  with  the  king  altogether  antiquated ;  but  later  sta- 

by  indenture  enrolled  in  the  Exche-  tutes  have  provided  for  that  mis- 

quer,  to  serve  the  king  for  such  a  chief." — Co.  Lytt,  71.  a. 
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knight's  fee,  who  was  neither  hy  himself  nor  by  any  other 
with  the  king,  shall  pay  to  his  lord  of  whom  he  holds  his 
land  by  escuage.    As  put  the  case  that  it  was  ordained 
by  authority  of  parliament,   that  every  one  which  holdeth 
by  a  whole  knighfs  fee^  who  was  not  with  the  king,  shall 
pay  to  his  lord  xl«.,  then  he  who  holdeth  by  the  half  of  a 
knight's  fee  shall  pay  to  his  lord  but  xx«.,  and  he  who 
holdeth  by  the  fourth  part  of  a  knighfs  fee  shall  pay  but  x  9, ; 
ivmmrfiffM-    and  so  who  more,  more;  and  who  less,  less.     ^  And  some 
J2JJ^222*  ^^^^  by  the  custom,  that  if  escuage  run  by  authority  of 
Sto'afar*     parliament  to  any  sum  of  money,  they  shall  pay  but  the 
^SHiia^ftha    ^^^^^  ^  that  sum,  and  some  but  the  fourth  part  of  that 
u^S^t^'     ^^^on..    But  because  the  escuage  that  they  should  pay  is  un- 
^Siti^eS^ttf  certain,  for  that  it  is  not  certain  how  the  parliament  will 
XSt^ttm,  assess  the  escuage,  they  hold  by  knight's  service.     But  other- 
wise it  is  of  escuage  certain,  of  which  shall  be  spoken  in  the 
tenure  of  socage.    ^  And  if  one  speak  generally  of  es- 
cuage, it  shall  be  intended  by  common  speech  of  escuage 

qui  tientper  entierfee  de  service  de  chivaler  quil  nefuist  per 
luy  mesme  ne  per  un  autre  pur  luy  ovesque  le  roy,  patera 
a  eon  eeiffnour  de  qui  %L  Hent  aa  terre  per  eecuage,  Sicome 
mettamue,  quiljkist  ardeipneper  auctaritS  deparldment,  gue 
eheeeun  qui  tiewt  per  entierfee  per  service  de  chivaler ^  qui  ne 
Juist  ovesque  le  roy,  patera  a  son  seiffnour  xl^.,  donques  eeluy  qui 
Hent  per  le  maite  dun  fee  per  service  de  chivaler  nepaiera  a  son 
seiffnour  forsque  xx«.  et  celuy  qui  tientper  la  quart partie  tie 
fee  per  service  de  chivaler  ne  patera  forsque  xs.,  et  sic  qui 
plus,  plus,  et  qui  minus,  minus,  ^  Et  ascuns  tenauntes  teig- 
nount  que  si  lescuoffe  courffe  per  auctoriti  de  parlSment  a 
ascun  somme  de  money e,  quils  ne  paieront  forsque  la  moite 
de  ceo,  et  ascuns  teiffnount  quils  ne  paieront  forsque  la  quart 
partie  de  ceo.  Hies  pur  ceo  que  lescuaffe  quils  paieront  est 
noncerteyne  pur  ceo  quil  est  noneerteyne  coment  le  parliament 
voet  assesser  lescuaffe,  ils  teiffnount  per  service  de  chivcUer, 
Mes  autrement  est  de  lescuaffe  certeyne,  de  que  serraparle  en 
le  tenure  per  socoffe.  99  Et  si  home  parle  ffeneralment  des- 
cuaffe,  il  serra  entendus  per  la  comen  parlaunce  descuoffe  en 
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uncertain^  which  is   kni^fs  service:    And  such  escnage  ^^^j^^ 
drawetfa  to  it  homage^  and  homage  draweth  to  it  fealty;  for  i  i^i.ias. 
fealtj  is  incident  to  CTery  manner  of  sendee,  unless  it  be  to  Fm«»<(MMM 
the  tenure  in  firankalmoigne,  as  i^iall  be  said  afterward  in  the  «<^^/ll!i^. 
tenure  of  firankalmoigne.     And  so  he  who  holdeth  by  es-  ^fiSTTaB). 
cuage  holda  by  homage,  fealty,  and  escuage.     ^^  And  it  is 
to  be  underetood,  that,  when  escuage  is  so  assessed  by  autho- 
rity of  parliament,  every  lord  of  whom  the  land  is  holden  by  TfSJ^^' 
escuage,  shall  have  the  escuage  so  assessed  by  parliament,  ^J^j^*^"*^* 
because  it  is  intended  by  the  law,  that,  at  the  beginning,  such  «««»**  <r  <*«<»• 
tenements  were  given  by  the  lords  to  the  tenants  to  hold  by 
such  services,  to  defend  their  lords  as  well  as  the  king,  and 
to  put  in  quiet  their  lords  and  the  king  from  the  Scots  afore- 
said.    iM  And  because  such  tenements  came  first  from  the 
lords,  it  is  reason  that  they  should  have  the  escuage  of  their 
tenants.    And  the  lords  in  such  case  may  distrain  for  the  es-  -andtodi*- 


cuage  so  assessed,  or  they  [in  some  cases*]  may  have  the  mnmotimv 

noneerteyney  que  est  tervice  de  ehivtder,  et  tiel  escuage  treit  a 
luy  homage,  et  homage  treit  a  luyfealti;  qarfealte  est  inei- 
dent  a  chescun  maner  de  sertdee,  Jbrspris  le  tenure  enfrankal' 
moigne,  eome  serra  dit  en  apresen  U  tenure  de  frimJIudmaigne, 
Et  issint  il  qui  tient  per  escuage,  tient  per  homage,  fealt^  et 
escuage,  ^^  Et  est  assawir,  que  quant  escuage  est  tielment 
assesseper  auetoriti  de  parliament  chescun  seignour  de  qui  la 
terre  est  tenus per  escuage,  aeera  lescuage  issint  assesseper 
parliment,  pur  ceo  que  il  est  entendusper  la  ley,  que  a  com- 
mencement, tielx  tenementes  fitrent  donez  per  lez  seignours  a 
lez  tenaunts  de  tener  per  tielx  services  a  defendre  lour 
seignours,  auxi  come  le  roy,  et  metier  en  quiete  lour  seignours 
et  le  roy,  de  les  Scottes  avauntdits;  ^oi  Et  pur  ceo  que  tielx 
tenementes  deviendront  primez  dez  seignours,  il  est  reason 
quits  averont  lescuage  de  lour  tenauntes,  Et  lez  seignours  en 
tiel  cos  purront  distreigner  pur  lescuage  issint  assesse,  ou  Us 
[en  ascuns  cases*']  purront  aver  brief  le  roy,  directz  as  viscontz 


*  Thfl  words  between  brackets  are  an  interpolation;  they  only  appear 
in  the  later  editions,  and  are  not  in  RastelVa  Tranal. 
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^i^^       king's  writs  directed  to  the  sheriffs  of  the  same  counties,  &c., 
**^^-  to  levy  such  escuage  for  them,  as  it  appeareth  by  the  Register. 

Spited  *°    But  of  such  tenants  as  hold  of  the  king  by  escuage,  which 
Jtoj^^ww  *«  ^gjg  jjQj.  ^^jj  ^Yxe  king  in  Scotland,  the  king  himself  shall 

have  the  escuage. 
*2~^6«  102  Item,  in  such  case  aforesaid,  where  the  king  maketh  a 

l^hid^^  voyage  royal  into  Scotland,  and  the  escuage  is  assessed  by 
u^tate^k  parliament,  if  the  lord  distrain  his  tenant  that  holdeth  of  him 
Mtfmn^^qr  by  scrvice  of  a  whole  knight's  fee  for  the  escuage  so  as- 
sessed &c.,  and  the  tenant  pleadeth,  and  will  aver  that  he 
was  with  the  king  in  Scotland  &c.,  by  forty  days,  and  the 
lord  will  aver  the  contrary,  it  is  said,  that  it  shall  be  tried  by 
the  certificate  (e)  of  the  constable  of  the  king's  host  in  writ- 

de  mesme  lez  countees,  ^c,  de  lever  tiel  esctMtge  pur  eux, 
sicome  appiert  per  le  regUtre.  Mes  de  tielx  tenauntes  queux 
teignount  de  roy  per  escuage,  queux  nefueront  avesque  le  roy 
en  Escocey  le  roy  mesme  avera  lescuage, 

^^  Item,  en  tiel  cos  avauntdit,  Um  le  roy  face  un  voyage 
royall  en  Escoce,  et  lescuage  est  assesse  per  parlement,  si  le 
seignour  distreigne  son  tenaunt  qui  tient  de  luy  per  service 
dentierfeede  chivaler  pur  lescuage  issint  assesse,  ^c,  et  le 
tenaunt  pleda,  et  voet  averrer  que  ilfuit  ovesque  le  roy  in 
Escoce,  ^c,  per  xl.  jours,  et  le  seignour  voet  averrer  le  con- 
trarie,  U  est  dit,  que  ceo  serra  trie  per  le  certifieacion  de  con- 


(e)  Baron  Gilbert  in  his  Kttiori'  went  out  of  the  Esehequer,  from 
col  View  qf  the  Court  qf  Ex-  the  justiciar  and  barons,  to  dia- 
chequer,  notices,  that  **  these  cer-  train  all  the  defaulters ;  and  if  any 
tificates  were  generally  before  the  body  was  distrained  where  he  had 
division  of  the  courts;  and,  there-  served,  he  might  appear  at  the  re- 
fore,  when  Lyttleton  says  that  the  turn  of  the  distrmgoi,  and  plead 
certificate  was  sent  to  the  justices,  that  he  was  in  servitio  regis,  and 
it  seems  to  be  a  mistake  in  the  [this]  was  to  be  tried  by  such  in- 
printer ;  and  that  the  certificate  was  dented  certificate,  remaining  before 
sent  to  the  justiciar  and  barons,  the  justiciar  and  barons,  and  no- 
under  the  seal  of  the  marshal  of  thing  else.  Mad,  468." 
the  king's  host ;  and  so  a  distringas 
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ing  under  his  seal,  [which  shall  he  sent  to  the  jostioes*], 
&c. 

stable  de  le  host  le  roy  en  eecript  sauihe  son  seale  [^pte  serra 
mys  a  lea  justieea*'},  ^c. 


CONCLUDING    REMARKS. 


EscuAGE  was  a  service,  but  not  personal,  it  consisting  in  the 
payment  of  a  pecuniary  aid  or  contribution  in  lieu  of  personal 
service,  the  better  to  enable  the  lord  to  bear  the  expense  of  his 
attendance  upon  the  king,  when  he  should  have  occasion  to 
correct  the  Scotch  or  Welsh,  or  even  foreign  provinces  of  which 
he  was  lord,  who  were  not  so  much  deemed  enemies  as  rebels. 
In  this  sense,  it  corresponds  to  the  Norman  aide  de  Fost, 
mentioned  in  the  Cttstumier^  which  some  tenants  who  held 
Jiefs  de  Hauthert  were  bound  to  perform;  and  this  sum  was 
not  to  be  levied  devant  que  le  prince  leur  ait  ottroie  le  quan- 
ate  de  Vaide  dufief,  which  is  the  same  as  the  assessment 
Lyttleton  alludes  to.  In  his  time,  however,  it  seems  to  have 
been  considered  a  sort  of  mulct  or  penalty  for  defect  of  ser- 
vice on  these  occasions,  which  had,  from  lapse  of  time,  settled 
into  or  become  a  mere  matter  of  composition  and  agreement 
between  the  lord  and  his  tenants,  which  last  had  to  raise 
among  themselves  what  the  lord  was  assessed  to  pay.     So 


*  In  Lettou  if  M.,  this  ooncluding  passage  reads  thus — que  ceo  eerra 
trie  per  le  certifieacion  de  constable  de  le  hoet  le  roy  en  eecripf  eouth  eon 
scale,  ifc.  In  Machl.,  the  **  Sfc."  after  eeale  is  supplied  by  the  words, 
que  terra  my  a  a  leejiuticee.  In  Boh,,  que  ceo  terra  trie  per  le  certifi- 
eacion del  mareechall  hottell  le  roy  en  escript  southe  eon  eeale  que  terra 
myt  a  lezjuttic*;  and  with  this  last  reading  agrees  Redm,,  Berth,,  ed, 
1671,  and  some  other  copies.  The  word  hotiel  for  hott,  may  be  deemed 
a  corruption.  The  common  copies,  and  Sir  Edward  Coke*t  Transl. 
read  marthal  for  conttable;  while  EatteWt  Transl.  gives  conttable. 
Hottelj  houtehold,  does  not  occur  in  the  common  copies. 
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thaty  instead  of  paying  an  uncertain  sum  according  to  the  par- 
liamentary allowance  or  grant  of  escuage,  whicli  was  escu- 
age  uncertain,  the  sum  was  ascertained  and  fixed;  and  be- 
cause it  discharged  the  tenants  from  all  military  service,  such 
tenants  are  regarded  as  tenants  in  socage,  and  not  deemed 
tenants  by  knight's  service  (§  98,  120). 

There  seems  some  doubt  whether  tenant  by  escuage  held 
by  knight's  service,  in  the  strict  sense  of  the  word,  although 
Lyttleton  says  in  §  95,  *'et  iiel  tenaunt  qui  tient  aa  terre 
per  escuage  Hent  per  sermce  de  ekivalery*  or  whether  escuage 
was  to  be  deemed,  by  reason  of  the  occasion  of  its  payment,  a 
miHtary  tenure.  Sir  Martin  Wright  observes,  that  the  an- 
cient law  writers  have  not  so  clearly  distinguished  them  as 
might  be  wished;  and  he  refers  to  a  similar  description  of 
grand  serjeanty,  by  Lyttleton  (§  158),  where  serjeanty,  which 
is  not  a  personal  service,  yet  was  deemed  military  by  reason 
of  the  nature  of  the  render. 

The  word  seutagium  is  not  known  to  foreign  feudists, 
although  the  system  of  commuting  miHtary  service  for  money 
was  well  known,  and  frequently  alluded  to  in  their  books. 
Madox  (Hist.  Excheq.  432,  in  marpine),  notes  that  the  word 
was  used  apart  from  tenure,  to  signify  any  payment  assessed 
upon  knights'  fees,  whether  such  payment  was  for  the  king's 
army  or  not;  and  that  circumstance  may  perhaps  account 
for  knighf  s  service  being  defined  as  a  tenure  by  homage, 
fealty,  and  escuage  (§  103). 

Escuage  was  expressly  abolished  by  stat.  12  Car.  2,  c.  24. 
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CHAPTER  IV. 


knight's  8BRYICK(a). 

In  the  present  chapter,  Lyttleton  introduces  his  reader  to 
the  military  tenure  termed  knighf  s  service,  or  the  tenure  of 
a  knighf  s  fee,  to  which  he  names  three  leading  incidents — 
wardship,  marriage,  and  relief,  matters  formerly  of  great 
profit  to  lords.  The  discourse  on  these  three  subjects,  which 
were  the  soul  of  this  oppressive  tenure,  occupies  the  whole 
of  this  chapter,  with  the  exception  of  Castle-ffuard  (§  111), 
about  which  some  difference  of  opinion  seems  always  to  have 
prevailed. 


(a)  To  holde  bj  knigfatM  ser-  niiich  that  the  lord  ihall  not  leew 

▼ke  ia  to  holde  by  homage,  fed-  that  that  of  rij^t  he  ought  to  have, 

ty,  and  eacnage;  and  it  draweth  and  that  the  power  of  the  reabne 

toitwarde,  marriage,  and  reliefe;  nothmgbemadeweake,thelawwill- 

«nd  knowe  thoa,  that  knightes  ler-  eth,  because  of  hia  tender  age,  that 

▼ice  u  aenrioe  of  landes  or  tme-  the  ksrd  him  ahal  have  in  his  waide, 

mentes,  to  beare  armes  in  warn  in  tin  tbe  fuU  age  of  him,  that  is  to 

the  defence  of  the  reahne;  and  it  say,  twenty-one  yerss- — Olde  2>- 

oweth  warde  and  marriage  by  rea-  iwret,  $  1. 

son  that  none  is  able  nor  of  power,  In  RmteWi  Tranal.,  this  chapter 

nor  may  have  knowledge  to  beare  is  intituled  Homage,  Fealty,  and 

armes  before  that  he  be  of  the  age  Escnage,  from  the  six  first  words  of 

of  twenty-one  yeres.     And  forso-  the  chapter. 
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du^  M?  *^  Tenure  by  homage,  fealty,  and  escuage,  is  to  hold  by 
^S^"*^  knight's  service,  and  it  draweth  to  it  ward,  marriage,  and  re- 
H«ir  molt.       lief(d).      For  when  such  tenant  dieth,  his  heir  male  being 

103  Tenure  per  homage,  fealtS,  et  escuage^  est  tener  per 
service  de  chivaler,  et  treit  a  luy  garde,  tnariage,  et  relief e, 
Qar  quant  tiel  tenaunt  morust,  son  heire  male  esteaunt  deins 


(b)  Though  goardianahip  in  cAt-  the  tenure  was  most  ancient,  he 
valry  is  now  taken  away  by  act  of  being  styled  the  lord  by  priority, 
parliament,  it  may  be  asefol  to  re-  and  the  others  lords  bj posteriority 
collect  some  general  things  con-  (§  103).     But  this  must  be  under- 
ceming  it ;  and  for  the  ease  of  the  stood  with  an  exception  of  the  king ; 
student  in  that  respect,  the  follow-  for  if  any  of  the  land  of  the  infant 
ing  particulars,  selected  principally  were  holden  of  the  king  by  knight's 
from  the  chapter  of  knight's  ser-  service  tit  capite,  he  was  entitled  to 
vice,  are  brought  into  one  point  of  the  wardship  both  of  the  infant's 
view : — Guardianship    in   chivalry  body  and  all  his  lands  held  of  the 
could   only  be  where  the    estate  crown  in  capite,  or  of  others  by 
vested  in  the  infant  hy  degcent, —  knight's  service. — It  continued  over 
All  ftuUee  under  twenty-one  at  the  males  till  twenty-one,  over  females 
ancestor's  death  were  liable  to  it ;  till  sixteen  or  marriage, — ^When  it 
but  not  females,  unless  they  were  determined,  if  the  tenure  was  of  a 
then  under  fourteen. — It  extended,  subject,  the  heir  might  enter  on 
not  only  to  the  person  of  the  in-  the  lord  immediately;  but  if  the 
.  iant,  but  also  to  all  such  of  the  in-  king  had  the  wardship,  then  the 
fimt's  lands  or  tenements  as  were  heir  was  not  entitled  to  take  pos- 
within  the    guardian's   seigniory ;  session  of  the  land  without  suing 
and  if  the  long  was  guardian  in  re-  to  the  cro?ni  for  livery,  which  was  a 
spect  of  a  tenure  in  eapite,  then  to  process  both  nice  and  expensive, 
the  tahole  of  the  infant's  estate,  of  It  had  a  preference  with  respect  to 
whomsoever  holden,  whatever  the  the  custody  of  the  infimt's  body 
tenure,  and  whether  lying  in  tenure  over  every  other  species  of  ward- 
er not. — If  the  infont  heir  held  ship,  except  only  that  of  the /a/Aer, 
lands  by  knight's-service  of  several  where  the  infant  was  his  heir  tg^pa^ 
lords,  each  lord  had  the  wardship  rent:  even  the  mother  being  ex- 
of  the  land  within  his  seigniory;  duded  ($  114).  —  It  entitled  the 
and  as  to  the  body,  the  wardship  of  lord  to  make  a  sale  of  the  mar- 
it  belonged  to  that  lord,  of  whom  riage  of  the  infant,  subject  only  to 
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within  the  age  of  twenty-one  years,  the  lord  shall  have  the 
land  holden  of  him  until  the  age  of  the  heir  of  twenty- 

lage  de  xxi.  an«,  le  Beigwmr  avera  la   terre  tenus  de  luy 
tanques  al  age  del  heire  de  xxi.  ans,  leguel  eat  appelle  plein 


the  restriction  of  not  ditparaging ,-  dian  than  a  tnui  for  the  benefit  of 
and  if  the  infant  refused  the  mar-  the  ward,  was  saleable  and  trana- 
riage  tendered  by  the  lord,  or  mar-  ferable,  like  the  ordinary  subjects 
ried  after  such  a  tender  and  against  of  property,  to  the  best  bidder,  and 
the  lord's  consent ;  in  the  former  if  not  disposed  of,  was  transmissi- 
case,  the  in£uit  was  liable  to  the  ble  to  the  lord's  personal  represent- 
payment  of  a  sum  equal  to  the  atiTes(§  116).    Thus  the  custody 
value  of  the  marriage,  that  is,  to  of  the  infant's  person,  as  well  as 
the  profit  which  the   lord  might  the  care  of  his  estate,  might  be  de- 
haye  made  by  the  sale  of  it,  [or  in  volyed    upon     the    most   perfect 
the  words  of  Blackstone,  so  much  «/ran^«rto  the  infant,  one  prompted 
as  a  jury  would  assess,  or  any  one  by  every  pecuniary  motive  to  abuse 
would  bond  fide  give  to  the  guar-  the  delicate  and  important  trust  of 
dian  for  such  an  alliance] ;  in  the  education,  without  any  ties  of  blood 
latter  case,  the  hax  female  paid  the  or  regard  to  counteract  the  tempt- 
same  sum  as  for  a  refusal,  but  the  ations  of  interest,  or  any  sufficient 
heir  mdtemA  charged  the  double  authority  to    restrain    him    from 
value,  which  was  called  a  forfeiture  yielding  to  their  influence. — Hargr. 
of  marriage  (§  110). — The  guardian  m  n.  Co,  Lyti.  74.  b, 
in  chivalry  was  not  accountable  for        John  Rastell,  the  printer  and 
the  profits  made  of  the  infant's  lawyer,  in  his  Olde  Termet  de  la 
land  during  the  wardship,  but  re-  Ley,  written  temp.  Hen.  8,  under 
ceived  them  for  his  own  private  the  title  Gardeine,  after  noticing 
emolument,    subject    only  to  the  the  distinction  between  guardian  in 
bare  maintenance   of  the  infant,  right  and  guardian  in  deed  (see 
At  least  it  doth  not  appear  in  any  poetf   §   116),    says — **  And   this 
work  we  have  seen,  what  means  gardein  in  deed  may  grant  the  heir 
were  provided  for  enforcing   the  to  another  also,  but  that  other  is 
guardian  out  of  the  profits  of  the  not  properly  called  gardein  in  deed, 
estate  in  wardship,  to  support  and  for  that  is  the  grantee  of  the  gar- 
educate  the  infant  in  a  style  and  dein  in  right  only;  and  here  you 
manner  suitable  to  his  rank  and  may  see,  (brother  Nicholas),  what 
fortune. — Lastly,   guardianship  in  misery    foUoweth   the    tenure   by 
chivalry,    being  deemed  more  an  knight's  service,  if  the  tenant  dyeth, 
mterest  for  the  profit  of  the  guar-  leaving  his  heir  within  age,  how  the 
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one  years,  the  which  is  called  ftdl  age,  because  such  heir  by 
intendment  of  the  law  is  not  able  to  do  such  knight's  service 
before  his  age  of  twenty-one  years. 

And  also  if  such  heir  be  not  married  at  the  time  of  the 
death  of  his  ancestor,  then  the  lord  shall  have  the  wardship 
and  marriage  of  him. 


<igey  pur  ceo  que  tiel  heire  per  entendement  del  ley  nest  pas 
able  defaire  tiel  service  de  chivaler,  devaunt  lage  de  zxi.  ans. 
Et  auxi  si  tiel  heire  ne  soit  marie  al  temps  de  mart  de  tiel 
auncestre,  donques  le  seignour  aoera  la  purde  et  le  mortage 
de  luy. 


38  Hstu  0(  c*  1( 
amendedbif 
34  H.  8«  e.  5. 


poor  child  may  be  toflsed  and  tum- 
bled, chopped  and  changed,  bought 
and  sold  like  a  jade  in  Smithfield ; 
and  what  is  more,  married  to  whom 
it  pleaseth  his  gardein,  whereof  en- 
sue many  evils. — FoL  98,  ed,  1579. 

Although  the  erils  of  wardship 
were  great,  yet  they  were  tolerated 
on  account  of  its  bemg  eraded  by 
sundry  devices;  and  the  Stat,  of 
Wills,  32  Hen.  8,  c.  1,  gave  the 
power  of  devising  so  as  to  deprive 
the  lord  of  the  wardship,  so  fiur  as 
regarded  two-thirds  c^  the  land  de- 
vised ;  in  which  contracted  state  (as 
Mr.  Haigrave  notices),  this  odious 
species  of  guardianship  was  suf- 
fered to  languish  till  abolished  by 
the  Stat.  12  Car.  2,  c.  24. 

If  theheir  on  the  death  of  his  an- 
oestorwas  of  full  age,  hewas  stripped 
of  the  first  emoluments  arising  firom 
his  inheritance,  by  way  of  reUtf 
and  primer  witin;  and,  if  under 
age,  of  the  whole  of  his  estate 
during  infuicy.    And  then,  as  Sir 


Thomas  Smith  very  feelingly  com- 
plains, ^*  when  he  came  to  his  own, 
after  he  was  out  of  wardship,  his 
woods  decayed,  houses  fedlen  down, 
stock  wasted  and  gone,  lands  let 
forth  and  ploughed  to  be  barren," 
to  make  amends,  he  was  yet  to  pay 
half  a  year's  profits  as  a  fine  for 
suing  out  his  Unery;  and  also  the 
price  or  value  of  his  marriagtt  if 
he  refused  such  wife  as  his  lord  and 
guardian  had  bartered  for,  and  im- 
posed upon  him;  or  twice  that 
value,  if  he  married  another  wo- 
man. Add  to  this,  the  untimely 
and  expensive  honour  of  knUght" 
hood,  to  make  his  poverty  more 
completely  splendid.  And  when 
by  these  deductions  his  fortune  was 
so  shattered  and  ruined,  that  per- 
haps he  was  obliged  to  sell  his  pa- 
trimony, he  had  not  even  that  poor 
privilege  allowed  him,  without  pay- 
ing an  exorbitant  fine  for  a  Ucenee 
of  o/i^na/iofi.— B.  C.  ii.  76. 
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But  if  such  tenant  dieth,  his  heir  female  being  of  the  age 
of  fourteen  years  or  more,  then  the  lord  shall  not  have  the 
wardship  of  the  land,  nor  of  the  body,  because  that  a  woman 
of  such  age  may  have  a  husband  able  to  do  knight's  service; 
but  if  such  heir  female  be  within  the  age  of  fourteen  years,  un- 
married at  the  time  of  the  death  of  her  ancestor,  then  the  lord 
shall  have  the  wardship  of  the  land  holden  of  him  until  the  age 
of  such  heir  female  of  sixteen  years.  For  it  is  given  by  the 
statute  of  Westm.  1,  [c.  22],  that  by  two  years  next  ensuing  JS^'^ 


the  said  fourteen  years,  the  lord  may  tender  a  convenable  mar-  sa^ftTi  ' 
riage  without  disparagement  to  such  heir  female.    And  if  the  nagt, 
lord  within  the  said  two  years  do  not  tender  such  marriage, 
&c.,  then  she  at  the  end  of  the  said  two  years  may  enter,  and 
put  out  her  lord.  But  if  such  heir  female  be  married  within  the  Jfm 
age  of  fourteen  years  in  the  life  of  her  ancestor,  and  her  an-  '"'^^^^^^ 
cestor  dieth,  she  being  within  the  age  of  fourteen  years,  the  toj^««««« 
lord  shall  have  only  the  wardship  of  the  land  until  the  end  of 
the  fourteen  years  of  age  of  such  heir  female,  and  then  her  hus- 

Me£  n  tiel  tenaunt  dme,  son  keire  female  eateaunt  doge  de 
xiiij.  an«,  ou  de  pints,  donques  le  eeigtumr  navera  my  la  garde 
de  terre  ne  de  eorpSf  pur  ceo  que  feme  de  tiel  age  poet  aver 
baron  able  de/aire  le  service  de  chivaler.  Mes  si  tiel  heire  fe^ 
male  soit  deins  lags  de  xiiLj.  ans,  nient  marie  al  temps  de  la 
mart  son  auncestre,  donques  le  seignour  avera  la  garde  de  la 
terre,  tenus  de  luy,  tanques  al  age  de  tiel  heire  female  de 
xvi.  ans,  pur  ceo  quit  est  done  per  lestatute  de  Westminstre 
premier  [cap.  22],  que  per  ii.  ans  proschein  ensuantz  les 
dits  xuij.  ans,  le  seignour  poet  tendre  eonvetiable  manage 
sauns  desparagement  a  tiel  keire  female.  Et  si  le  seignour 
deins  les  dits  ii.  ans  ne  luy  tendra  tiel  mariage,  ^.,  donques 
ele  a  lafyn  des  dits  ii.  ans,  poet  entrer  et  ouster  son  seignour. 
Mes  si  tiel  heire  female  soit  marie  deins  lage  de  xiiij.  ans  en 
la  vie  son  auncestre,  et  son  auncestre  devie,  ele  esteaunt  deins 
lage  de  xiiij.  ans,  le  seignour  avera  forsque  la  garde  de  la 
terre,  jusques  alfyn  de  xiiij.  ans  doge  de  tiel  heire  female,  et 
donques  son  baron  et  luy  poient  entrer  en  la  terre  et  ouster 
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band  and  she  may  enter  into  the  land,  and  oust  the  lord:  for 
this  is  out  of  the  case  of  the  said  statute,  inasmuch  as  the  lord 
cannot  tender  marriage  to  her  which  is  married,  &c.  For  be- 
fore the  said  statute  of  Westm.  1,  such  issue  female,  who  was 
within  the  age  of  fourteen  years  at  the  time  of  the  death  of  her 
ancestor,  and  afler  she  had  accomplished  the  age  of  fourteen 
years,  without  any  tender  of  marriage  by  the  lord  unto  her, 
such  heir  female  might  then  enter  into  the  land,  and  oust  the 
lord,  as  appeareth  by  the  rehearsal  and  words  of  the  said  sta- 
tute; so  as  the  said  statute  was  made  (as  it  seemeth)  in  such 
case  altogether  for  the  advantage  of  lords.  But  yet  this 
is  always  intended  by  the  words  of  the  same  statute,  that  the 
lord  shall  have  the  two  years  after  the  fourteen  years,  as  is 
aforesaid,  [but  only  where  such  heir  female  is  within  the  age 
of  fourteen  years,  and  unmarried  at  the  time  of  the  death  of 
her  ancestor*]. 
Tmtmbif  [Also,  if  a  man  holds  a  manor  of  another  by  knight's  ser- 

le  seignour :  qar  ceo  ett  hors  de  cas  de  le  dit  estatute,  entaunt 
que  le  8eignour  ne  poet  tendre  manage  a  lug  qui  est  marie, 
^c.  Qar  devaunt  le  dit  estatute  JFestminstre premier,  tiel  is- 
me/emale  que  fuist  deins  age  de  xiiij.  ans,  al  temps  de  mart 
son  auncestre,  et  puis  quele  avoit  accomplis  lage  de  xiiij.  ans, 
sauns  ascun  tendre  de  mariage  per  le  seignour  a  lug,  tiel  heire 
/emaleadonquespuissoit  entrer  en  le  terre,  et  ouster  le  seignour, 
sicome  appiert  per  le  rehersail  et  parolx  de  le  dit  estatute; 
issint  que  le  dit  estatute  de  Westminstre  premier  fuist  fait  en 
tiel  cas,  taut  pur  lavantage  de  seignours,  come  il  semhle,  Mes 
unquore  ceo  toutfoitz  est  entendue  per  les  parolx  de  mesme 
lestatute  que  le  seignour  aver  a  les  deux  ans  apres  Us  xiiij. 
ans,  come  est  avauntdit,  [mes  lou  tiel  heire  female  soit  deins 
lage  de  xiiij.  ans,  nient  marie  a  temps  de  mortson  auncestre*"], 
[Item,  si  un  home  tient  un  manor  de  un  autre  per  service  de 


*  The  words  within  brackets  are  not  in  RattelVs  Transl.  Rok,  makes 
these  words  a  separate  sentence;  they  are  surplusage,  and  consequently 
may  be  deemed  apocryphal. 
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vice^  and  he  holds  another  manor  of  another  man  hy  the  same  pHoritwam 

service,  hut  holds  one  manor  hy  priority,  &c.,  and  the  other  (&9ante.j». 

manor  hy  posteriority,  and  has  issue  a  daughter,  and  dies, 

and  the  manors  descend  to  the  daughter  then  heing  within 

the  age  of  fourteen  years,  and  the  lord  of  whom  one  of  the 

manors  is  held  by  priority  seizes  the  wardship  of  the  body 

of  the  heir  and  of  the  manor  held  of  him,  and  the  other  lord 

seizes  the  wardship  of  the  other  manor  held  of  him;  in  this 

case,  when  the  daughter  comes  to  the  age  of  fourteen  years, 

she  shall  enter  on  the  manor  held  hy  posteriority  although 

she  be  then  unmarried. 

For  the  words  of  the  same  stat.  of  Westm.  1,  are  in  the 
form  which  foUoweth: — 

And  of  heirs  female  after  they  have  accomplished  the 
age  of  fourteen  years,  and  the  lord  (to  whom  the  marriage  be- 
longeth)  will  not  marry  them,  but  from  coveitise  of  the  land 
will  keep  them  unmarried:  it  is  provided,  that  the  lord  shall 
not  have  nor  keep,  by  reason  of  the  marriage,  the  lands  of 
such  heirs  female  more  than  two  years  after  the  term  of  the 

ehivaler,  et  il  Hent  autre  manor  de  un  autre  home  per  un  tiel 
service,  mes  il  tient  lun  manor  per  priorite,  ^c,  et  lauter 
manor  per  po9teriorite,  et  ad  issue  file,  et  devie,  et  les  manors 
descendont  al  file  adonques  esteant  deins  lage  de  xiiij.  auns, 
et  le  seignour  de  qui  un  des  manors  est  tenus  per  priorite, 
seisit  la  garde  del  corps  del  heire  et  de  le  manor  tenus  de  luy, 
et  lautre  seigvumr  seisit  la  garde  del  autre  manor  tenus  de  luy, 
en  cest  cas,  quaunt  la  file  vient  al  age  de  xiiij.  ans,  ele  en- 
trera  en  le  manor  tenus  per  posteriorite  coment  que  ele  soit 
adonques  desmarie,  Qar  les  parolx  de  mesme  lestatute  de 
Westm.  primer  sount  en  tiel/ourme  ^pie  ensuyst : — 

Les  heires  femels  puisque  eles  avyrount  complies  age  de 
niij.  aits,  et  le  seignour  a  qui  le  mariage  appent  celes  ne 
toudra  marier,  mesper  coveitise  de  la  terre  celes  voudra  tener 
dismaries:  Purview  est  que  le  seignour  ne  puis  aver  ne  tener 
per  encheson  de  le  mariage  les  terres  de  celes  heires  femels 
outre  deux  ans  apres  le  terme  des  avauntdits  xiiij.  ans,  fyc, 
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said  fourteen  years  &c. ;  hj  which  words  it  may  be  proved,  that^ 
after  the  age  of  fourteen  years  no  one  shall  have  the  lands  in 
such  case  &c.,  except  him  to  whom  the  marriage  belongs  &c.; 
and  because  such  marriage  does  not  belong  to  him  of  whom 
the  land  is  held  by  posteriority  &c.,  such  heir  female,  when 
she  comes  to  the  age  of  fourteen  years,  may  well  enter  on 
such  land  which  is  thus  held  by  posteriority,  &c.*] 
Age  ttfmmr-         104  Notc  Well,  that  Aill  age  of  male  and  female,  according  to 
man  taw,  aee    commou  specch,  IS  ssid  the  age  of  twenty-one  years.     And  the 
Ag9<tfdi9en-    ^  of  discretion  is  called  the  age  of  fourteen  years.     For  at 
this  age,  the  mfant  which  is  married  within  such  age  to  a  wo- 
man may  agree  or  disagree  to  the  marriage,     ^os  And  if  the 
jrw«  ward  "    guardian  in  chivalry  doth  once  marry  the  ward  within  the  age 
of  fourteen  years,  and  if  afterward  at  his  age  of  fourteen  years 
he  disagree  to  the  marriage,  it  is  said  by  some,  that  the  infant 
is  not  holden  by  the  law  to  be  again  married  by  his  guardian, 
for  that  the  guardian  had  once  the  marriage  of  him,   and 

per  queux  parolx  il  poet  estre  prove  que  apret  les  xiiij.  ans 
nul  doit  aver  lee  terres  en  tiel  cae,  ^c,  foreqae  celuy  a  qui 
le  mariage  appent,  ^e.,  et  pur  ceo  que  tiel  mariage  nappent  a 
eeluy  de  qui  la  terre  est  tenus  per  posteriorite,  ^c,  tiel  heire 
femel  quant  ele,  vient  al  age  de  xiiij.  ans  poet  hien  entrer  en 
tiel  terre  que  issint  est  tenus  per  posteriorite  ^e.*] 

10*  Nota^  que  pleyn  age  de  nude  et  femaley  sohnques  le 
comen  parlaunee,  est  dit  lage  de  xiiij.  ans.  Et  lage  de  dis- 
crecion  est  dit  lage  de  xiiij.  ans^  qar  a  tiel  age  l-en/aunt  qui 
est  mari  deins  tiel  age  a  unfeme,  poet  agreer  a  le  mariage, 
ou  disagreer.  ^^  Et  si  le  gardeyn  en  chivalerie  maria  un 
Jbitz  le  gard  deins  lage  de  xiiij.  ans,  et  puis  sil  al  age  de 
xiiij.  ans  disagrea  a  le  mariage,  il  est  dit  per  ascuns,  que  len- 
fount  nest  pas  tentis  per  la  ley  destre  autrefoitz  marie  per 
son  gardeyn,  pur  ceo  que  le  gardeyn  avoit  un  foitz  le  mariage  de 


*  The  portion  of  the  text  within  brackets  is  taken  from  the  Year- 
Book,  35  Hen.  6,  (52)  (first  printed  by  Machlinid),  and  occurs  only  in 
Letiou  Sf  M.,  and  the  Paper  MS. 
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therefore  be  was  oat  of  bis  ward  as  conoeming  the  ward  of  his 
body.   And  when  he  bad  once  the  marriage  of  him,  and  be  was 
once  ont  of  bis  wardship,  he  shall  no  more  have  the  marriage 
of  him.  [Inquire  of  this*.]     ^^  In  the  same  manner  it  is,  if 
the  guardian  many  him,  and  the  wife  die,  the  infant  being 
within  the  age  of  fourteen  years,  or  twenty-one  years.  ^^  And  x/gutHtan 
that  snch  iniant  may  disagree  .to  sneb  marriage  [when  he  wmdbj^M 
comes  to  the  age  off]  fourteen  years,  it  \&  proTed  by  the  rkigthenta 
words  of  the  statute  of  Merton,  [c.  6],  which  saith  thus: —  «M^ 
Concerning  lords  who  shall  have  married  those  whom 
they  have  in  ward,  to  viUems,  or  others,  as  to  burgesses, 
whereby  they  be  disparaged,  if  such  heir  shall  be  within 
**  fourteen  years,  and  of  such  age  that  he  was  not  able  to 
consent  to  such  marriage,  then  if  his  cousins  complain, 
let  that  lord  lose  that  wardship  until  the  lawful  age  of  the 
heir;  and  let  all  advantage  that  thereof  was  perceived  be 
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Imfy  etpur  ceo  U/uiit  hors  de  m  garde,  quant  al  garde  de  wn 
corps,  Et  quant  Uavait  un/oitz  le  mariage  de  luy  et  unfoitz 
Jtdgt  hore  de  ta  garde,  it  navera pints  avaunt  le  mariage  de  luy. 
[Quaere  de  hoc'*'.]  En  mestne  le  manere  est,  si  le  gardeyn  luy 
nutrioy  et  la  feme  devie  esteaunt  lenfaunt  deins  lage  cfexiiij.  ans, 
ou  TxLans,  '^^Et  que  tiel  en/aunt  poet  disagreer  a  tiel  mariage, 
[(juant  U  vient  al  age  def]  xiiij.  ans,  il  est  prove  per  les  parolx 
del  estatute  de  Merton,  [cap.  6],  que  issint  dit: — **  De  domi- 
nis  qui  maritaverint  illas  quos  habent  in  eustodia,  villanis, 
vel  alHs,  sicut  burgensibus  ubi  disparagentur,  si  talis  Jueres 
fiterit  infra  xiiij.  annos,  et  talis  atatis  quod  matrimonio 
eonsentire  non  poterit,  tunc  si  parentes  illi  conquerantur, 
dominus  ille  amittat  custodiam  illam  usque  ad  legitimam 
eBtatem  haredis;   et  omne  commodum  quod  inde  perceptum 
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*  This  qumre  occurs  only  in  Leitou  Sc  M,  By  this  it  appears  that 
Letiou  Sf  M.  has  two  pueret,  at  least,  not  found  in  Maehl.  or  Roh.,  for 
the  quare  at  §  35,  is  in  Leitou  Sf  M.  only. 

t  The  words  within  brackets  are  supplied  by  the  word  deint—mthin, 
inlMtouSfM. 
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applied  for  the  benefit  of  him  who  is  within  age,  according 
to  the  disposal  and  providing  of  his  cousins  for  the  shame 
put  upon  him.  But  if  he  was  of  fourteen  years  and  above, 
**  so  that  he  was  able  to  consent,  and  shall  have  consented 
*'  to  such  marriage,  no  penalty  shall  ensue."  And  so  it  is 
proved  by  the  same  statute,  that  there  is  no  disparagement, 
but  where  he  which  is  in  ward  is  married  within  the  age 
of  fourteen  years. 
cbfiifMftf  MfMn  ^^  Also  it  hath  been  a  question,  how  these  words  shall  be 
the  stahtu  (/  understood.  {Si  parentes  (c)  conquerantur) .  ||  And  it  seem- 
eth  to  some,  that,  [considering*]  the  statute  oi  Magna  Charta, 
which  willeth.  Quod  Jueredes  maritentur  absque  ditparaga- 
tione,  ^c,  upon  which,  this  statute  of  Merton  upon  this 
point  is  founded  as  it  seemeth,  and  insomuch  that  it  was  never 
seen  [or  heardf],  that  any  action  was  brought  upon  the  sta- 
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fuerit  convertatur  in  commodum  ipnus  qui  infra  atatem  est, 
secundum  dispositionem  etprovisionemparentum  propter  de- 
decus  ei  impositum.  Si  autemfiterit  xiiij.  annorum  et  ul- 
tra, quod  consentire  poterit,  et  tali  maritagio  consenserit, 
nulla  sequatur  pcena.  Ft  issint  il  est  prove  per  mesme  le^ 
statute,  que  nul  desparagement  est,  mes  lou  eestuy  qui  est  en 
garde  est  mari  deins  lage  de  xiiij.  ans, 

108  Item,  il  soleit  estre  question,  content  ceux  parolx  serroient 
entendus.  Si  parentes  conquerantur,  &c.  ||  Et  U  semble  a  as' 
euns  que  [consideraunt*^  lestatute  de  Magna  Charta  que  voet, 
Quod  lueredes  maritentur  absque  disparagatione,  &c.,  sur 
quel  eel  estatute  de  Merton  sur  eel  point  estfondus  come 
il  semble,  et  entaunt  quit  ne  frost  unques  views  [ne  ogef]  que 


*  Redm,  reads  eonriderount — consider, 
t  These  words  within  brackets  do  not  occur  in  RatteWs  Transl. 


(e)  The  word  parentes  signifies  French  word  parent;  and  in  this 
kindred  or  relations  in  general,  ac-  sense  is  the  same  word  nsed  in  the 
cording  to  the  signification  of  the    Laws  of  Hen.  I.  c.  75. 
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tute  of  Merton  for  such  disparaging  against  the  guardian,  &c. 
And  if  any  action  might  have  been  taken  upon  such  matter, 
it  shall  be  intended  [by  common  presumption  before  this 
time,  at  some  time  to  be  put  in  ure  ||  that  these  words  shall 
be  understood]  in  such  manner  that  these  words  should  be 
understood  thus,  Si  parentes  conquerantur,  id  est,  si  parentu 
inter  eos  lamententur^  which  is  as  much  as  to  say,  if  the  cou- 
sins of  such  infant  have  cause  to  make  lamentation  or  com- 
plaint  among  themselyes,  for  the  shame  done  to  their  cousin 
so  disparaged,  which  is  in  a  manner  a  shame  to  them  all, 
then  may  the  next  cousin  to  whom  inheritance  cannot  descend, 
enter  and  oust  the  guardian  in  chivalry.  And  if  he  will  not» 
another  cousin  of  the  infant's  may  do  this,  and  take  the  issues 
and  profits  to  the  use  of  the  infant,  and  thereof  to  render  aa 

aacun  aedon  fidtt  parte  sur  eel  estatute  de  Merton  peur 
le  disparagyng  envers  le  gardeyn  ^c,  Et  si  ascun  aceion 
puissoit  estre  pris  sur  tiel  matere  il  serroit  entendu  [per 
eomenpreeumpcian  devaunt  eeux  heures  a  ascunjmtz  estre  mise 
en  ewre\\  qtte  ee%ue  parolx  serront  entendus]  en  tiel  manere. 
Si  parentes  conquerantur,  i,  e.  si  parentes  inter  eos  lamenten* 
tur,  ou  est  a  taunt  adire,  que  si  les  cosyns  de  tiel  enfaunt 
ount  cause  defaire  lamentadon  et  compleynt  entre  euxpur  le 
hontefait  a  lour  cosyn  issint  disparage^  quel  est  enmanere  un 
kante  a  eux,  donques  poet  le  prosckeyn  eosyn  a  qui  leritage  ne 
poet  unques  deseendre,  entrer  et  oustre  le  gardeyn  en  ehivale- 
rie.  Et  sil  ne  voille,  un  autre  eosyn  del  enfaunt  poet  ceo/aire,  et 
les  issues  et  profiles  prendre  at  use  denfaunt,  et  de  ceo  rendre 


*  The  words  and  passage  between  the  parallels  occur  in  Letiou  Sf  M., 
Machl.,  Roh.,  Redm^t  Berth.f  and  in  all  the  copies  of  iZai/«//'«  Transl. 
Yet  in  the  two  editions  by  Toiiyl  1557,  which  first  notice  amendments  of 
the  text,  by  placing  an  asterisk  in  lien  of  the  expunged  portion,  this  part 
of  the  text  is  excluded ;  and  in  all  the  subsequent  editions  of  Tbtiyl,  it  is 
placed  between  two  flowers;  and  is  also  noticed  as  an  addition  in  all  edi- 
tions from  Tottyl  1591  to  1639.  The  whole  section  is  very  questionable, 
for  in  every  instance  where  the  text  is  doubtful,  the  copies  vary.  The 
words  within  brackets,  at  the  seoondparo/Ze/,  appear  only  in  LettouSfM. 

L. 
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account  to  the  infant  when  he  comes  to  his  full  age:  or  other- 
vise  the  infant  within  age  may  enter  himself  and  oust  the 
guardian  &c.     Sed  qvuere  de  hoc, 
DivenJHmu        ^^  Also  there  he  many  other  divers  disparagements,  which 
XmST"^    are  not  specified  in  the  same  statute.     As  if  the  heir  that  is 
in  ward  he  married  to  one  who  hath  hut  one  foot,  or  hut  one 
hand,  or  who  is  deformed,  decrepit,  or  having  an  horrible  dis- 
ease, or  else  great  and  continual  infirmity.     And,  if  he  be  an 
heir  male,  married  to  a  woman  past  the  age  of  child-bearing. 
And  many  other  causes  of  disparagement  there  be:  and  in- 
ifheirr^fkue    quirc  couceming  them,  for  it  is  a  good  matter  to  Icam.  "OAnd 
rtagebythe      of  hcirs  mslc  which  be  within  the  aire  of  twenty-one  years 

k>r4,  the  lord         ^ii  ni-  .^.^ 

«n<<<M<o^cAtf^  after  the  decease  of  their  ancestor  not  mamed,  m  such  case 
the  lord  shall  have  the  marriage  of  such  heir,  and  have  time 
and  space  to  tender  to  him  suitable  marriage  without  disparag- 
ing within  the  said  time  of  twenty-one  years. 

And  it  is  to  be  understood,  that  the  heir  in  such  case 
may  chuse  whether  he  will  be  married  or  no;  but  if  the  lord, 
who  is  called  guardian  in  chivalry,  tender  to  such  heir  suitable 

aeeompte  td  en/aunt,  quant  U  vient  a  wn  pleyn  age:  ou 
autrement  len/aunt  deins  lage  poet  entrer  luy  tneame,  et 
otuter  le  ffardeyn,  ^c.     Sed  quaere  de  hoc. 

109  Item,  trndtes  autres  diverses  disparagements  y  wnt,  que 
ne  aont  eepecifiez  en  mesme  lestatute.  Come  ei  leire  qui  est  en 
garde  est  mary  a  un  qui  ad  forsque  unpee,  ouforsque  un 
mayn,  ou  qui  est  dis/ourme,  decrepute,  ou  eiaunt  horrible  dis- 
ease, ou  grounds  eontinueU  infirmyt^,  Et,  si  leire  male  soit 
mary  a  feme  que  est  passe  lage  denfauntere.  Et  mtUtes  autres 
eases  de  dysperagement  y  sont,  et  quaere  de  eis,  qar  il  est 
hon  matere  dapprendre.  ^^^  Et  dez  heires  males  qui  sont 
deins  lage  de  xxi.  ans  aprez  la  mart  lour  auncestre  nient 
mariez,  en  tiel  cas  le  seignaur  avera  le  mariage  de  tiel  heire, 
et  avera  temps  et  space  de  tendre  a  luy  convenable  mariage 
sauns  disperagyng  deins  mesme  le  temps  de  xxi.  ans, 

Et  est  assavoir,  que  leire  en  tiel  cas  poet  eslier  sil  voet  estre 
mari  ou  non;  mes  si  le  seignaur  qui  est  appelle  gardeyn  en  chi- 
valeric  a  tiel  heire  tendra  convenable  mariage  deins  lage  de 
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marriage  within  the  age  of  twenty-one  yean  without  dispa- 
raging,  and  the  heir  refuse,  and  doth  not  marry  himself 
within  the  said  age,  then  the  guardian  shall  have  the  value  of 
the  marriage  of  such  heir;  but  if  such  heir  marrieth  himself  imt^fh 
within  the  age  of  twenty-one  years  against  the  will  of  the  imema 
guardian  in  chivalry,  then  the  guardian  shall  have  the  double  lordraootmrn, 
value  of  the  marriage  by  force  of  the  statute  of  Merton  afore*  >M««M«doubie 

.  .  ,       ,  t*  It  •I  waive  qfA0 

said,  as  m  the  same  statute  is  more  nilly  comprised. 

11^  Also  divers  tenants  hold  of  their  lords  by  knight's  ser- 
vice, and  yet  they  hold  not  by  escuage,  neither  shall  they  pay 
escuage.  As  they  that  hold  of  their  lords  by  castle-guard  (d) ; 
that  is  to  say,  to  guard  a  tower  of  the  castle  of  their  lord,  or 
a  door,  or  some  other  place  of  the  castle*  upon  reasonable 

xjd.  ans  sauns  dUperagyng^  et  hire  eeo  rejiua,  et  ne  wy 
mari  deins  le  dit  age  danques  le  gardeyn  aver  a  le  value  de  le 
manage  de  tiel  heire,  mes  ei  tiel  heire  luy  nutria  deins  lage 
de  xxi.  ans  encounter  la  volunte  le  gardeyn  en  chivalerie, 
donques  le  gardeyn  avera  le  double  value  de  le  mariage,  et 
eeo  est  per  force  de  lestatute  de  Merton  avauntdit,  come  en 
mesme  lestatute  est  compris  pluis  a  pleyn, 

"1  Item,  divers  tenauntes  teignount  de  lour  seignours  per 
service  de  chivaler,  et  unquore  ils  ne  teignount  per  escuage,  ne 
paieront  escuage,  come  ceulx  qui  teignount  de  lour  seigneurs 
per  easiellrgarde,  sdl.  a  garder  un  toure  de  le  chasteU  Umr 
seignour,  ou  un  huis  ou  vn  autre  lieu  de  le  chastell*  per  reason- 


*  RastelTt  Translation  renders  this  passage;  to  keep  a  tower  of  a 
cattle,  or  a  gayle,  or  eome  other  place  by  reasonable  warning. 


(d)  To  hold  of  the  king  by  castle-  certain  rent    for  the    keeping  of 

guard,  is  knight's-senrice  in  capitet  Dover    Castle,    is    taken    to    be 

but  to  hold  by  certain  rent  for  knight's-service  in  eapite ;  bnt  this 

castle«guard,  is  bnt  socage ;  but  by  seems  no  law. — Ley*9  Wards  and 

F.  N.  B.  256  A,  a   tenure  of  the  LwerieSfPp.  4,  5,  ed.  1642. 
king,  as  of  an  ancient  honor,  by 

L  2 
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warning,  when  their  lord  heareth  that  enemies  will  come  or 
are  come  into  England.  And  in  many  other  cases  a  man  may 
hold  hy  knight's  service,  and  yet  he  holdeth  not  hy  escnage, 
[nor  shall  pay  escuage*],  as  shall  he  said  in  the  tenure  by 
grand  seijeanty. 

But  in  all  cases  where  a  man  holds  by  knight's  sendee,  this 
muardUf     service  draweth  to  the  lord,  ward  and  marriaee.    112  And  if  a 
Ketr  of/ua  agt  tenant,  who  holdeth  of  his  lord  by  the  service  of  a  whole 
knigMgjbe,      knight's  fee,    dieth,  his  heir  then  being  of  full  age,  t.  e.  of 
twenty-one  years,  then  the  lord  shall  have  100«.  for  a  relief, 
and  of  the  heir  of  him  which  holds  by  the  moiety  of  a  knight's 
fee  50«.,  and  of  him  which  holds  by  the  fourth  part  of  a  knight's 
fee  258.,  and  so  he  who  holds  more,  more,  and  who  less,  less. 
ReH^ffrtwo        ^^^  Also  a  man  may  hold  his  land  of  his  lord  by  the  ser- 
vice of  two  knight's  fees,  and  then  the  heir,  being  at  full  age 
at  the  time  of  the  death  of  his  ancestor,  shall  pay  to  his  lord 
ten  pounds  for  relief  &c. 

able  gamissementy  quant  lour  seignour  oye  que  enemy es  voillent 
vener,  on  sant  venus  en  Engleterre,  Et  en  plummrs  cmtres 
eases  home  poet  tener  per  service  de  chivaler,  et  unquore  il  ne 
tient  per  escuage  [ne  payera  escuage*^,  sicome  sera  dii  en  le 
tenure  per  graund  serjantie, 

Mez  en  toutz  cases  lou  home  tient  per  service  de  chivaler,  tiel 
service  treit  al  seignour  garde  et  mariage.  ^^^  Et  si  un  te- 
naunt  qui  tient  de  son  seignour  per  le  service  de  entierfee  de 
chivaler  mourust,  son  heire  donques  esteant  depleyn  age,  scil. 
de  xxi.  ans,  donques  le  seignour  avera  cs.  pur  relief,  et  del 
heire  celuy  qui  tient  per  le  moyte  de  fee  de  chivaler  \s*  et  de 
celuy  qui  tient  per  le  quart  partie  de  fee  de  chivaler  xsys.  et 
sic  qui  plus,  plus,  et  qui  minus,  minus. 

113  Item,  home  poet  tener  un  mesme  terre  de  son  seignour 
per  le  service  de  deux  fees  de  chivaler,  et  donques  leire  esteant 
de  pleyn  age  al  temps  de  mort  son  auncestre  patera  a  son  sei- 
gnour xl,  pur  relief  ^c. 


*  The  words  within  brackets  are  not  in  Rok. 
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i^^  Also  if  grandfather,  mother*,  and  son,  and  the  mother  Urdmni, 

®  ham  the  uw^ 

dieth,  living  the  father  of  the  son,  and  afterwards  the  grand-  f^^^r^ 

father,  who  holds  his  land  by  kniirht's  service,  dieth  seised,  ^j>f  ^ 

and  the  land  descend  to  the  son  of  the  mother  as  heir  to  the  ^*t*  f**'*^ 
grandfather,  who  is  within  age:  In  this  case,  the  lord  shall 
have  the  wardship  of  the  land,  but  not  the  wardship  of  the 
body  of  the  heir,  because  none  shall  be  in  ward  of  his  body  to 
any  lord,  living  his  father,  for  that  the  father  during  his  Ufe 
shall  have  the  marriage  of  his  heir  apparent,  and  not  the  lord. 

Otherwise  it  is  where  the  father  dieth,  living  the  mother,  secu*.  wUh 

where  the  land  holden  in  chivalry  descends  to  the  son  on  the  mother,  j^r 

''  aheU  esdudad 

father's  side  &C.  (e).  from  the  mar- 

...  .  riofet^fthe 

1^6  Item,  there  is  guardian  in  right  in  chivalry,  and  guar-  f*^- 

dian  in  deed  in  chivalry.     Guardian  in  right  in  chivalry  is,  and  right 


gwtrdianin 


11*  Item,  si  soit  aiel,  mere*,  et  fitz,  et  la  mere  monut 
vivaunt  le  pere  lefitz,  et  puis  laiel  qui  tient  sa  terre  per  ser^ 
vice  de  chivaler  mourust  seisi,  et  la  terre  discendiat  alfitz  la 
mere,  come  heire  al  aieV  qui  eat  deins  lage  :  en  ceo  cas  le 
seigneur  avera  la  garde  de  la  terre,  mes  nemye  la  garde  de  le 
corps  del  heire,  pur  ceo  que  nul  sera  en  garde  de  son  corps  a 
ascun  seignour,  vyvaunt  son  pere,  pur  ceo  que  le  pere  duraunt 
sa  vie  avera  le  mariage  de  son  heire  apparaunt,  et  nemye  le 
seignour.  Autrement  est  Um  le  pere  est  mort  vivaunt  la  mere, 
lou  terre  tenus  en  chivalerie  discendist  al  fitz  de  parte  son 
pere  ^c. 

116  Item,  U  y  ad  gardeyn  en  droit  en  chivalerie,  et  gardeyn 
en  fait  en  chivalerie.     Gardeyn  en  droit  en  chivalerie  est. 


*  All  the  editions  from  1572  to  1639,  read  this  passage,  Item,  ai  aoit 
aiel,  pere,  etfltz — which  is  not  only  erroneous,  but  against  the  authority 
of  every  edition  before  that  time,  as  well  as  BaateWa  Transl.  This  cor- 
mption  has  kept  its  ground  since,  for  it  is  in  the  ed.  1671,  and  in  the 
copies  of  Coke's  Transl.  in  Co.  Lytt. 

(e)  An  addition  occurs  here  in    formed  §  115,  according  to  WeaVa 
the  ordinary  copies,  which  it  seems     subdivision  1581. 
of  no  use  longer  to  preserve;  it 
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where  the  lord  hy  reason  of  his  seigniory  is  seised  of  the 
wardship  of  the  lands,  and  of  the  heir,  ut  supra.  Guardian 
in  deed  in  chivalry  is,  where  in  such  case  the  lord  after  his 
seisin  grants  hy  deed,  or  without  deed,  the  wardship  of  the 
land  or  of  the  heir,  or  of  both,  to  another,  by  force  of 
which  grant  the  grantee  is  in  possession;  then  is  the  grantee 
called  guardian  in  fait,  or  guardian  in  deed  &c. 

lau  le  seignour  per  cause  de  ea  eeignourie,  est  seisi  de  garde  del 
terre  et  del  heire,  ut  supra.  Oardeyn  en  fait  en  ehivalerie 
est,  lau  en  tiel  eas  le  seignour  apres  son  seisin  graunta  per  fait 
ou  sauns  fait  la  garde  del  terre  ou  del  heire  ou  dambideux  a 
un  autre.  Perforce  de  quels  graunte  le  grauntS  est  en  pos- 
session, donques  est  le  grauntd  appel  gardegn  en  fait  ^c. 


CONCLUDING   REMARKS. 

The  first,  most  uniyersal,  and  esteemed  the  most  honora- 
ble species  of  tenure  was  that  by  knight' s-service,  called  in 
Latin  servitium  militare,  and  in  law-French  chivalry  or  ser- 
vice de  chivtder,  answering  to  the  fefcThauberf  of  the  Nor- 
mans (f),  which  name  is  expressly  given  it  by  the  Mirrour: 


(/)  Hauberticum  feudum   Gal-  giuan  vuigut  Cotte  de  Maille  ap- 

Uea  lingua  vuigo  dieiiurpro  Lori"  pellatf  unde  vetus  proverbwm  Oal- 

eatumf  L  e.  datum  vasallo  ea  can-  lieum  De  maille  k  maille  on  fait  le 

diiUme,  ut  ad  edictum  lorieatus,  hanbergion.      Poit   vero   iniegra 

swe  eataphraetuM  praato  sit.  Nam  equiiu  armatura  eo  nomine  appel- 

ut  Lorica  Latinie  proprie  ei  mmue  lata  est:  fddeturque  Normannieum 

uiitate  est  legmen  de  loro/actum,  verbum  fiUeaej  cum  m  ea  Gallia 

quo  mqforee  in  bellia  utebantur,  parte  firequentiue   illud    verbum 

quemadmodum  Serviaa  eeribit  12  usurpetur:  unde  Fiefa  de  Hanbert 

^neid.  frequentieaime  autem  pro  Feuda  lorica, — Appendix  {de  ver- 

mrea  armatura  iniegra  uaurpalur :  bis  feudoHbui)  to  C(Mns*9  Lexie, 

eie  apud  Galloe  Haubert  jproprt>  Jurid./ol.  1734. 
loricam  anulia  contextam  eignificat, 
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[the  ancient  Treatifle,  Modu9  faciendi  Homagium^  ^c,  and 
the  Customs  of  Kent,    §  23].     This  differed  in  very  few 
points,  as  we  shall  presently  see,  from  a  pure  and  proper 
feud,  being  entirely  military,  and  the  genuine  effect  of  the 
feodal  establishment  in  England.     To  make  a  tenuK  by 
knight-service,  a  determinate  quantity  of  land  was  necessary, 
which  was  called  a  knighf  s  fee,  feodum  mUitare;  the  value 
of  which,  not  only  in  the  reign  of  Edward  II.  but  also  of 
Henry  II.,  and  therefure  probably  at  its  original  in  the 
reign  of  the  Conqueror,  was  stated  at  20/.  per  tmnum;  and  a 
certain  number  of  these  knight's  fees  were  requisite  to  make 
up  a  barony.     And  he  who  held  thb  proportion  of  land  (or  a 
whole  fee)  by  knight-service,  was  bound  to  attend  his  lord 
to  the  wars  for  forty  days  in  every  year,   if  called  upon; 
which  attendance  was  his  reditui  or  return,  his  rent  or  ser- 
-vice,  (or  the  land  he  claimed  to  hold.     If  he  held  only  half  a 
knight's  fee,  he  was  only  bound  to  attend  twenty  days,  and 
so  in  proportion.     And  there  is  reason  to  apprehend,  that 
this  service  was  the  whole  that  our  ancestors  meant  to  sub- 
ject  themselves  to;  the  other  fruits  and  consequences  of  this 
tenure  being  fraudulently  superinduced,  [by  the  subtlety  and 
finesse  of  the  Norman  jurists],  as  the  regular  (though  un- 
foreseen) appendages  of  the  feodal  system. — B.  C.  ii.  62. 

This  tenure  drew  to  it  seven  incidents;  viz.  aids,  relief, 
primer  seisin,  wardship,  marriage,  fines  for  alienation,  and 
escheat;  all  which,  save  wardship  and  marriage,  appear  to 
be  necessary  adjuncts  and  burdens  to  a  tenure  o£  this  de- 
scription: but  wardship  and  marriage  were  by  no  means  ne- 
cessary incidents  of  a  feudal  tenure,  but  were  merely  a  Nor- 
man custom  affecting  female  wards;  which,  by  mere  encroach- 
ment, were  made  to  extend  to  male  wards,  and,  to  make  the 
imposition  more  grievous,  were  enforced  long  after  the  occar 
sions  which  had  formed  the  pretence  for  their  introduction 
had  ceased. 

A  distinction  was  also  created  very  early  between  tenures 
of  the  king  or  in  eapite,  and  tenures  of  a  common  person; 
and  although  Mr.  Madox  observes,  that  the  word  teni^it  in 
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eapite,  imports  no  more  than  immediate  tenant,  and  that  it 
may  he  predicated  of  tenant  hy  knight-service  and  tenant 
in  socage,  and  of  a  subject's  tenant  as  well  as  of  the  king's; 
yet  the  ancient  books  and  reports  refer  so  frequently  to  this 
practical  and  then  important  distinction,  that  it  may  be  ne- 
cessary to  note  very  precisely  the  difference  between  tenures 
in  capite  and  tenures  of  inferior  lords  or  persons;  and  first, 
the  reader  must  be  apprized  that  the  ordinary  division  of  te- 
nures, so  far  as  concerned  their  profits  and  fruits,  was  into 
knight-service  and  socage. 

Knight-service  was  either  in  capite  of  the  king,  or  in  com- 
mon knight-service: — in  capite  was  of  two  kinds:  one  more 
special,  viz.  a  grand  seijeanty,  the  other,  the  general  service. 
Knight-service  was  either  of  the  king,  as  of  some  honor, 
castle,  or  manor,  or  was  holden  of  common  persons.  So 
socage  was  either  in  capite^  or  common  socage;  in  capite  more 
special,  as  petty  seijeanty,  or  else  the  general  service.  The 
common  socage  was  either  of  the  king,  as  of  some  honor, 
castle,  or  manor,  which  are  species  of  ancient  demesne  and 
burgage  of  the  king,  or  socage  of  a  common  person. 

As  to  tenures  in  capite : — ^Tenure  in  capite  by  knight-ser- 
vice was,  properly y  where  lands  were  holden  of  the  person  of 
the  king  and  of  his  crown,  as  of  a  seignory  itself  in  gross  and' 
chief  above  all  other  seignories;  improperly,  of  him  as  of  some 
ancient  honor  annexed  to  the  crown. 

And  this  description  is  understood  as  well  of  knight-service 
as  of  socage  in  capite. 

To  knight-service  in  capite,  were  incident  not  only  ward, 
marriage,  primer  seisin,  reUef,  livery,  and  license  to  alien,  but 
the  prerogative  or  priority  of  the  wardships,  and  seisins  of  all 
other  lands  holden  of  inferior  lords,  whereof  the  tenant  died 
seised;  the  king  paying  the  rents  to  the  mesne  lords,  by  his 
officers  appointed  for  that  purpose. 

Common  knight-service  of  the  king  was  where  land  was 
holden  of  the  king  as  of  some  honor,  castle,  or  manor,  per  ser- 
vitium  mih'tare,  expressly  or  imphedly  upon  the  words  of  the 
grant.  This  tenure  gave  the  king  ward,  marriage,  reUef,  hvery, 
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but  no  primer  seisiki,  nor  license  to  alien:  nor  had  the  king 
thereby  any  prerogative  to  have  other  lands  holden  by  the 
king's  tenant  of  common  persons  in  wardship. 

Knight-service  holden  of  a  common  person  had  incident  to 
it,  ward,  marriage,  and  relief. 

Socage  in  eapiie  was  the  same  as  knight-service  in  capite; 
but  the  service  that  this  tenure  was  knovm  by,  was,  where  the 
tenant  held  by  certain  or  fixed  services,  not  by  knight-service; 
for  all  manner  of  services,  to  hold  by  fealty  only,  or  by  ho- 
mage and  fealty,  or  by  homage,  fealty  and  rent;  fealty,  whe- 
ther expressed  or  not,  being  always  applied  as  incident  to 
every  kind  of  service.  More  special  socage  in  capite  was  petty 
serjeanty. 

To  socage  in  capite  were  incident  relief,  primer  seisin, 
livery,  and  Hcense  to  alien. 

Common  socage  of  the  king,  was,  where  land  was  holden  of 
the  king  as  of  some  honor,  castle,  or  manor,  by  the  services 
last  mentioned;  and  this  tenure  3rielded  a  rehef  but  no  ward- 
ship to  the  king,  marriage,  primer  seisin,  &c. 

Socage  of  a  common  person,  commonly  known  as  common 
socage,  is  the  tenure  described  by  Lyttleton  in  the  next  Chap-  ' 
ter,  of  which  tenure  all  lands  in  England  now  are,  in  conse- 
quence of  the  abolition  of  military  and  other  tenures  in  ca- 
pite. To  this  tenure  was  incident  a  relief,  the  ward  or  guar- 
dianship of  the  heir  being  given  to  the  next  of  kin,  to  whom 
the  inheritance  could  not  descend  (§  123),  for  the  use  of  the 
infant,  and  this  is  the  guardianship  now  subsisting,  which, 
before  the  abolition  of  the  ancient  tenures,  is  in  the  books 
termed  guardianship  in  socage  (g),  and  upon  which  the  pre- 
sent law  in  relation  to  guardian  and  ward  is  founded. 


(ff)  Guardianship  in   socage    is  of  twenty-one,  and  is  not  therefore 

the  guardianship  hy  nature  also  al-  to  be  confounded  with  guardian- 

luded  to  in  the  books,  which  guar-  ship  by  nurture,  which  is  of  all  the 

dianship  is  confined  by  the  com-  children  equally,  and  ceases  at  four- 

mon  law  to  the  heir  apparent  alone,  teen,  in  the  case  both  of  males  and 

and  continues  till  he  attain  his  age  females. 
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So  far  as  regarded  the  tenures  in  eapite,  the  profits  arising 
therefrom  were  careftilly  levied  by  the  Grown,  through  its  offi- 
cers, termed  escheators,  one  of  whom,  assisted  by  a  subordinate 
officer,  termed  a  feodaty,  or  by  commissioners  appointed  for 
this  purpose,  summoned  a  jury  of  twelve  at  least,  whose  inquisi- 
tion was  usually  termed  an  '*  office,"  but  more  technically  an 
inquuitiopost  mortem;  and  as  these  fruits  of  tenure  formed 
no  inconsiderable  portion  of  the  revenue,  and  also  tended  to 
enlarge  the  influence  of  the  Crown,  great  oppressions  and  ex- 
actions were  the  consequence;  indeed,  it  was  by  colour  of  in- 
quisitions of  this  nature,  that  Henry  VII.  amassed  so  much 
wealth.     However,  in  the  reign  of  his  successor,  the  court  of 
wards  and  liveries  was  created  (32  Hen.  8,  c.  46),  for  the  pur- 
pose of  taking  cognizance  of  all  matters  of  this  description, 
(previously,  all  matters  of  wardship  had  been  decided  in  the 
superior  courts),  which  was  dissolved  in  the  reign  of  Charles  I. 
Finally  by  the  statute  12  Car.  2,  c.  24,  it  was  enacted,  'Uhat 
the  eofurt  of  wards  and  liveries,  and  all  wardships^  liveries, 
primer  seisins,  and  ousterlemains,  values  and  forfeitures  of 
marriages,  by  reason  of  any  tenure  of  the  king  or  others, 
be  totally  taken  away.     And  that  aU  fines  for  alienations,  te- 
nures by  homage,  hdghtservice,  and  eseuage,  and  also  aids 
for  marrying  the  daughter  or  knighting  the  son,  and  all 
tenures  of  the  king  tit  eapite,  be  Ukewise  taken  away.     And 
that  all  sorts  of  tenures  held  of  the  king  or  others  be  turned 
into  free  and  common  socage;  save  only  tenures  in  frankal- 
moign, copyholds,  and  the  honorary  services  of  grand  ser- 
jeanty.*'     The  Commentaries  of  Sir  William  Blackstone  (ii. 
62,  77)9  give  a  very  full  account  of  this  military  tenure,  with 
its  burthensome  and  oppressive  appendages,  whereto  the 
reader  is  referred  for  more  conclusive  information. 
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CHAPTER  V. 


SOCAGE  (a). 

Lyttleton  defines  socage  to  be  a  certain  or  fixed  service, 
to  be  rendered  for  performance  of  all  services;  so  that  sach  ser- 
vices do  not  constitute  knight-service  (§11 7),  and  he  informs 
his  reader  immediately  afterwards,  that  every  tenure,  which  is 
not  tenure  by  knight-service,  is  socage  tenure  (§  116).  The 
etymology  and  origin  of  the  tenure  is  next  explained;  and  its 
criterion,  which  is  certainty  of  service  or  render,  demonstrated 
(§  119 — 122).  The  wardship  of  the  infant  heir,  t.  e.  the 
right  to  the  custody  of  such  infant  (§  123 — 125),  the  pay- 
ment of  relief  (§  126—129),  and  the  reason  of  fealty  only 
being  performed  as  a  service,  though  of  itself  unproducdve 
to  the  lord,  concludes  the  Chapter. 


(a)  To  hold  in  socage,  is  to  hold  that  is  to  say,  socage  in  free  tenure, 
of  any  lord,  lands  or  tenementes  socage  inanncient  tenure,  and  socage 
yeldlng  to  him  a  certeine  rent  by  in  base  tenure. '  Socage  in  free  te- 
the  yeare  for  al  maner  of  sendees,  nure  ifl  to  hold  freely  by  certeine 
And  note  well,  to  holde  by  socage  is  rent  for  all  maner  of  services,  as  ia 
not  to  holde  by  knight's-sernce,  beforesaid,andof  that  the  next  kyns 
nor  thereto  belongeth  warde,  marri-  bodie  {leprochein  amy)  shall  have 
age,  nor  relyefe;  but  they  shall  the  warde,  to  whom  the  heritage 
double  once  their  rent  after  the  cannot  descend,  till  the  age  of  ziiy. 
death  of  their  aunoestors,  accord-  yeares;  thai  it  is  to  say,  if  the  be- 
ing to  that  that  they  be  wont  to  ritage  come  by  the  part  of  the  &- 
pay  to  their  lord* ;  and  they  shall  ther,  they  of  the  part  of  the  mo- 
not  be  orer  measure  grered  as  it  ther  shall  have  the  ward;  and  con- 
appeaieth  in  the  treatise  of  wardes  trary  wise.  And  note  wd,  that  if 
and  reliefes.  And  note  well,  that  the  gardein  in  socage  do  make 
socage  may  be  said  in  iq.  maners :  waste,  he  shall  not  be  impeached  of 

t  The  which  t«  tfi  nature  of  a  relirff  occurs  in  some  copies. 
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soeoffe^atf  1^7  Tenure  in  socage  is>  where  the  tenant  holdeth  of  his 
md  certain  lord  his  tenement  by  certain  service  for  all  manner  of  ser- 
vices, so  that  the  service  be  not  knight's  service:  as  where  a 
man  holdeth  his  land  of  his  lord  by  fealty  and  certain  rent, 

117  Tenure  en  socage  est,  km  le  tenaunt  tient  de  son 
seignour  son  tenement  per  certeyn  service  pur  toutz  tnaners  de 
services,  issint  que  les  services  ne  sountpas  services  de  chivaler : 
Si  come  Urn  un  home  tient  sa  terre  de  son  seignour  per/ealtS  et 

waste;  but  he  ahal  yelde  aocompte  hold  at  by  one  certain  service,  and 

to  the  heire  when  he  shall  come  to  these  be  free  tenants  of  ancient  de- 

his  fall  age  of  zxi.  yeares.    And  mensef.    Socage  in  base  tenure  is 

see  the  statute  of  Marlbridge,  eo.  where  a  man  holdeth  in  ancient  de- 

17,  for  this   matter*.     Socage  in  mesne,  that  may  not  have  the  mon- 

ancient  tenure  is  that  where  the  straveruntt  and  for  that  it  is  called 

people  in  ancient  demesne  helde,  base  tenure. — Olde  Tenweg,  §  13. 

which  use  no  other  writ  to  have  To  hold  in  fee  ferme,  is  to  hold  in 

than  the  writ  of  right  dose,  whych  fee-simple,  yielding  to  the  lord  the 

shall  be  determined  according  to  value,  or  at  least  the  fourth  part, 

the  custom  of  the  manor,  and  the  by  the  yeare,  and  he  ought  to  do 

nunutraverunt,    [for    to  dischaige  no  other  things  but  as  it  is  oonteined 

them  where  their  lord  distrayneth  in  the  feffement,  and  he  that  hold- 

them  for  to  do  other  service  that  they  eth  in  fee  ferme  ought  to  do  feeltie 

ought  not  to  do,  and  this  writ  of  and  not  reliefet* — Olde  Tenures ^  § 

mtmstraveruni  ought  to  be  brought  14 . 
agaynst  the  lord] ;  and  those  tenants 

*  Some  copies  add,  Qutfre,  \f  he  shall  have  action  qf  account  within  the 
age  of  twenty »one  yeare.  The  words  between  brackets,  also,  are  trans- 
posed to  socage  in  base  tenure^  and  are  inserted  after  the  third  mtmstrave' 
runt, 

t  Some  copies  read  this  sentence  thus:  — Socage  in  ancient  tenure  is  to 
hold  in  ancient  demesne,  where  no  writ  runneth,  but  only  the  little  writ 
qf  right  close,  which  is  called  secundum  consuetudinem  manerii.  After 
the  words  within  brackets,  in  some  copies  transposed  to  the  second  divi- 
rion  of  the  section,  such  copies  read  as  a  conclusion  to  the  sentence,  and 
these  tenants  hold  not  by  any  certain  services,  and  for  this  they  are  not 
free  tenants  {frank  tenauntz,) 

X  Some  copies  add  the  following  reference — Come  Voppynyon  Anno 
45  B.  3. 
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for  all  manner  of  services;  or  else  where  a  man  holdeth  his 
land  by  homage  and  fealty  for  all  manner  of  services;  for 
homage  by  itself  maketh  not  knight's  service. 

lis  Also  a  man  may  hold  of  his  lord  by  fealty  only,  and  Emwtmwn 
snch  tenure  is  tenure  in  socage;  for  every  tenure  which  is  <««ooi««,  m 
not  tenure  in  chivalry  is  a  tenure  in  socage.     1^9  And  it  is  js^hwai^o/ 


said  that  the  reason  why  such  tenure  is  called,  and  hath  the 

name  of  tenure  in  socage,  is  this: — because  Soeagium  idem  est 

quod  aermtium  aoca,  et  kae  aoca,  eoca,  idem  est  quod  etxrucoy 

^e,y  i,  e.  a  soke  or  a  plough*.  And  in  ancient  time,  before  the  ste  pott  «t «» 

limitation  of  time  of  memory,  great  part  of  the  tenants,  that  f  Tto^'^' 

held  of  their  lords  by  socage,   ought  to  come  with  their 

ploughs,  every  of  the  said  tenants  for  certain  days  in  the 

year,  to  eare  and  sow  the  demesnes  of  the  lord;    and  for 

that  such  works  were  done  for  the  livelihood  and  sustenance 

of  their  lords,  they  were  quit  against  their  lords  of  all  manner 

per  certeyn  rent  pur  toute  maners  de  serviceSy  ou  Um  home  qui 
tientper  homage  et/ealtSpur  toutz  maners  de  services;  qar 
homage  per  soy  ne  fait  pas  service  de  ehivaler, 

118  Item,  home  poet  tenir  de  son  seignourper  fealtS  tan- 
tum^  et  tiel  tenure  est  tenure  en  socage,  Qar  chescun  tenure 
que  nest  pas  tenure  in  chivalerie,  est  tenure  en  socage  ;  1^9  et 
U  est  dit  que  la  cause  pur  que  tiel  tenure  est  dit  et  ad  le 
name  de  tenure  en  socage,  est  ceo :  Quia  hoc  socagium  idem  ' 
est  quod  servitium  socae,  et  hsec  soca,  socse,  idem  est  quod  ca- 
ruca,  scil.  un  soke  ou  un  charewe.  Et  en  auncien  temps 
devant  le  Umitacion  de  temps  de  memorie  graunde  partie  de 
lez  tenauntz  qui  tiendrount  de  lour  seignours  per  socage, 
devoient  vener  ovesque  lour  sokes,  chescun  de  lez  ditz  tenauntz 
per  certeyn  jours  per  an  pur  arret  et  semer  les  demesnes  le 
seignours  et  pur  ceo  que  tielx  overages furent /aits pur  le  vivere 
et  sustenaunce  de  lour  seignours,  ils  furent  quitez  envers  lour 
seignours,  de  toutz  autrez  maners  de  services,  Sfc.   Et  pur  ceo 


*  SoMtelVi  Translation  renders  these  words— on«  8ok  or  (me  plough- 
land. 
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of  services  &e.  And,  because  that  such  seirioes  were  done 
with  their  ploughs,  this  tenure  was  called  tenure  in  socage. 
And  afterwards  these  services  were  changed  into  money  by 
the  consent  of  the  tenants,  and  by  the  desire  of  the  lords, 
viz.  into  an  annual  rent  &c.  But  yet  the  name  of  socage 
remaineth,  and  in  divers  places  the  tenants  yet  do  such  ser« 
vices  with  their  ploughs  to  their  lords;  so  that  aU  manner  of 
tenures  which  are  not  tenures  by  knight's  service,  are  called 
tenures  in  socage. 

Socage  mdtt-       190  Also  if  a  man  hold  of  his  lord  by  escuaice  certain,  t.  e. 

|«gM»  M9  m  such  form  that  when  escuage  runneth  and  is  assessed  by 
parliament  to  a  greater  or  lesser  sum,  that  the  tenant  shall 
pay  to  his  lord  but  half  a  mark  for  escuage,  and  no  more  nor 
less,  to  how  great  a  sum  or  to  how  little  a  sum  the  escuage 
runneth  and  is  assessed  &c.  [in  this  case  because  the  sum 
that  he  shall  pay  for  escuage  is  in  certainty  before  that  any 
escuage  be  assessed*],  such  tenure  is  tenure  in  socage,  and  not 

qtte  Helx  servicea  fitrent  faiU  ovesque  lour  sokez,  tiel  tenure 
Juist  appelle  tenure  en  9oeage.  Et  puis  aprea  tielx  eer- 
vieezjurent  ehawngee  en  deny  ere,  per  content  dez  tenauntez  et 
per  le  desire  dee  eeignours,  scil.  en  un  annuall  rente,  ^c.  Mea 
unqore  le  nome  de  tenure  en  eoeage  demoert,  et  en  divert 
lyeux  tenauntez  unqore  font  tielx  eervicee  ovesque  lour  aokez  a 
lour  seiffnoure ;  ieeint  que  toutz  maners  de  tenures  que  ne  eont 
pas  tenurez  per  service  de  chivaleriey  sont  appeUes  les  tenures 
en  socage. 

1^  Item,  si  home  tient  de  son  seignour  per  escuage  certeyn, 
sdl.  en  tiel/ourme  quant  lescuage  courge,  et  est  assesse  per 
parVhnent  a  greindre  somme  ou  a  meindre  somme,  que  le  te- 
nauntpaiera  a  son  seignour, /orsque  demy  marc  pur  escuage, 
et  nient  phds  et  nient  meins,  a  quel  graunde  somme,  ou  a  quel 
petite  somme  que  lescuage  courge,  et  est  assesse,  fyc.  [en  ceo 
cas  pur  ceo  que  la  sontme  quU  paiera  pur  lescuage  est  en  cer- 
teyn  devaunt  que  ascun  escuage  est  assesse*"],  tiel  tenure  est 

*  The  words  within  brackets  are  not  in  Lettau  Sf  M.;  but  they  appear 
in  all  subsequent  editions. 
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kiiig;}it*8  seirioe.  But  where  the  sum  which  the  tenant  shall 
pay  for  escoage  is  uncertain,  t.  e.  where  it  may  he  that  the 
sum  that  the  tenant  shall  pay  for  escuage  may  he  at  one 
time  more,  and  at  another  time  less,  according  as  it  is  as- 
sessed, &c.,  such  tenure  is  tenure  by  knight's  service. 

13^  Also  if  a  man  holdeth  his  land  to  pay  certain  rent  to  his  Rmttetnak» 
lord  for  castle-guard,  such  tenure  is  tenure  in  socage;  but  jSHi^U^a 
where  the  tenant  ought  by  himself  or  by  another  to  perform  via^ulSge 
castle-guard,  such  tenure  is  tenure  by  knight's  service.  latn^.'^ 

1^  Also  in  all  cases  where  the  tenant  holdeth  of  his  lord  soiutrmtMr- 
to  pay  unto  him  any  certain  rent,  this  rent  is  called  rent-ser- 
vice. 

1®  Also  in  such  tenures  in  socage,  if  the  tenant  have  issue  omrdiamin 
and  die,  his  issue  being  within  the  age  of  fourteen  years,  then  tSSlLre 
the  next  friend  of  the  heir  to  whom  the  inheritance  cannot  de-  at  whataga, 
scend  shall  have  the  wardship  of  the  land  and  of  the  heir, 
unto  the  age  of  the  heir  of  fourteen  years,  and  such  guardian  is 
called  guardian  in  socage.     For  if  land  descend  to  the  heir 

tenure  en  eoeage^  et  nemy  eerviee  de  ehivalerie.  Me§  lou  le 
eomme  que  le  tenaunt  pttiera  pur  leeeuage  eet  non  eerteyn, 
scil.  lou  ilpoei  eetre  que  la  somme  que  le  tenaunt  patera  pur 
leeeuagepoet  eatre  a  une  foils  le  (j^eindre  et  a  autre  fwtz  le 
meindre,  aoUmquea  eeo  que  wit  aseeue,  ^^c,  donques  tiel  te* 
nure  est  tenure  per  eerviee  de  ehivaler. 

^^1  Item,  ai  home  tient  aa  terre  pur  pater  eerteyn  rent  a 
mm  eeignour  pur  caatell  parde,  tiel  tenure  est  tenure  en 
socage:  mes  km  le  tenaunt  mesme  doit  per  luy,  ou  per  tm 
autre /aire  casteU-garde,  tiel  tenure  est  tenure  per  service  de 
chivaler, 

122  Item,  en  toutes  eases  lou  le  tenaunt  tient  de  son  seignour 
apaier  a  lug  ascun  eerteyn  rent^  eel  rent  est  appelle  rent'Ser' 
vice, 

123  Item,  en  tielx  tenures  en  socage  si  le  tenaunt  ad  issue  et 
devie,  son  issue  esteant  deins  lage  de  xiiij.  ans^  donques  le 
prascheyn  amy  del  heire  a  qui  leritage  ne  poet  descendre 
aver  a  la  garde  de  la  terre  et  del  heire  jusques  al  age  del  heire 
de  xiiij.  ans^  et  tiel  gardeyn  est  appelle  gardeyn  en  socage. 
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able. 


ABawanotto 
toeagoguanU- 


by  the  father's  side,  then  the  mother,  or  some  other  nigh 
cousin  on  the  mother's  side,  shall  have  the  wardship.  And 
if  land  descend  to  the  heir  by  the  mother's  side,  then  the 
father  or  next  friend  on  the  father's  side  shall  have  the 
wardship  of  such  lands  or  tenements. 

And  when  the  heir  cometh  to  the  age  of  fourteen  years  com- 
pleat,  he  may  enter  and  oust  the  guardian  in  socage,  and  oc- 
cupy the  land  himself  if  he  will.  And  such  guardian  in  socage 
shall  not  take  any  issues  or  profits  of  such  lands  or  tenements 
to  his  own  use;  but  only  to  the  use  and  profit  of  the  heir;  and 
thereof  he  shall  render  account  to  the  heir  when  it  pleaseth 
the  heir,  after  that  the  heir  hath  accompUshed  the  age  of 
fourteen  years.  But  such  guardian  on  his  account  shall  have 
allowance  of  all  his  reasonable  costs  and  expences  in  all 
[things*],  &c.  And  if  such  guardian  marry  the  heir  within 
the  age  of  fourteen  years,  he  shall  account  to  the  heir  or  his 
executors  of  the  value  of  the  marriage,  although  that  he  took 


Qar  n  terre  descendist  at  heire  de  part  le  pere,  dongues  la 
mere,  ou  autre  proseheyn  coein  de  parte  la  mere  avera  la 
garde.  Et  si  terre  descendist  al  heire  de  parte  ea  mere, 
danquee  le  pere  ou  le  prascheyn  amy  de  parte  le  pere  avera 
la  garde  de  tielx  terres  ou  tenementes.  Et  quant  leire  vtent 
al  age  de  xiiij.  aiu  complete  ilpoet  entrer  et  oustre  le  gardeyn 
en  socage,  et  occupier  la  terre  luy  meeme  eil  voet,  Et  tiel 
gardeyn  en  socage  neprendra  ascune  issues  ou  profits  de  tielx 
terres  ou  tenementes  a  son  use  demesne,  mes  tantsoulement  al 
use  et  profit  del  heire,  et  de  ceo  il  rendra  accompt  al  heire 
quant  pleast  al  heire  apres  ceo  que  leire  a  complis  lage  de 
xiiij.  ans,  Mes  tiel  gardeyn  sur  son  accompt  avera  allowaunce 
de  touts  ses  resonable  costez  et  expenses  en  toutz  [choses*\  ^c, 
Et  si  tiel  gardeyn  maria  leire  deins  le  age  de  xiiij.  ans,  il  ac- 
comptera  al  heire  ou  a  ses  executours  de  value  del  manage. 


*  Cotes,  Roh.    Rasteirs  Translation  renders  this  passage ~«Aa//  have 

allowance o(  all  things.  Redm,^  Berth,  ^  MiddLt  Powel,  Sm,t  and 

Tottyl  1554  y  read  en  toutes  cases,  come  de  fnanger,  hoyer,  et  autres  n«- 
cessar'  SfC.  in  all  cases,  as  of  eating,  drinldng,  and  other  necessaries. 
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nothing  for  the  value  of  the  marriage;  for  that  it  shall  he  ac-  FoUy 
counted  his  own  folly,  that  he  would  many  him  without 
taking  the  value  of  the  marriage,  unless  that  he  marry  him 
to  such  a  marriage,  that  is  worth  in  value  as  much  as  the 
marriage  of  the  heir. 

1^  Also,  if  any  other  man  who  is  not  the  next  friend,  occu-  9o\faitranger 
pieth  the  lands  or  tenements  of  the  heir  as  guardian  in  socage,  ^S^Lm  in 
he  shall  he  compelled  to  yield  an  account  to  the  heir  as  well  ^!^^umwu 
as  if  he  had  heen  next  friend,  &c.;  for  it  is  no  plea  for  him 
in  the  writ  of  account  to  say  that  he  is  not  the  next  friend, 
&c.;  hut  he  shall  answer  whether  he  occupieth  the  lands 
or  tenements  as  guardian  in  socage,  or  not.     [But  quare,  if 
after  the  heir  hath  accomplished  the  age  of  fourteen  years,  and 
the  guardian  in  socage  continually  occupietluthe  land  until  the 
heir  comes  to  full  age,  scil.  of  twenty-one  years,  whether  the 
heir  at  his  full  age  shall  have  an  action  of  accoimt  against  the 
guardian  from  the  time  that  he  occupied  afler  the  said  fourteen 
years,  as  guardian  in  socage,  or  against  him  as  against  his 
baihfF*?] 

eament  il  tie  prist  riejispur  le  value  del  manage,  pur  eeo  que 
il  serra  rette  eafolye  demesne,  quil  luy  tmlloit  marier  sauns 
prendre  le  value  del  mariage,  einon  que  il  luy  maria  a  tiel 
mariage,  que  taunt  vault  come  le  mariage  del  heire  ^e, 

1^  Item,  si  aacun  autre  home  qui  nest  pas  proaeheyn  amye, 
^.,  occupia  les  terres  ou  tenementes  del  heire  come  gardeyn 
en  socage,  il  sera  eompelle  de  rendre  accompte  al  heire,  auxi' 
hien  sicome  iljitsoit  proscheyn  amye,  ^c.  Qar  il  nest  pas  plee 
pur  lux  en  brief e  daccompte  a  dire,  que  il  nest  proscheyn  amye, 
^c. ;  mes  it  respondra  le  quele  il  occupiast  les  terres  ou  tene^ 
mentes  come  gardeyn  en  socage  ou  nemye,  [Sed  qusere,  si  apres 
ceo  que  leire  ad  complis  lage  de  xiiij.  ans,  et  le  gardeyn  en 
socage  continuelment  occupiast  la  terre  tanques  leire  vient  a 
pleyn  age,  scil.  xiiij.  ans,  si  leire  a  sonpleyn  age  avera  accion 
daccompte  envers  le  gardeyn  del  temps  quil  occupia  apres  les 
dits  xiiij.  ans,  come  envers  le  gardeyn  en  socage,  ou  envers  luy 
come  envers  son  bailly*.^ 

*  Sir  Edward  Coke  observes,  on  this  qtugrej  *  That  it  came  not  out  qf 
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wanuhipin         1^  Also>  if  guurdian  in  cluYaliy  make  his  executors,  and 
uHardotipin      die,  the  heir  being  within  age  &c.,  the  executors  shall  have 
guiMhmiinn-    the  Wardship  during  the  nonage.     But  if  the  guardian  in 
uitere^  qfthe    socagc  make  his  executors,  and  die,  the  heir  being  within  the 
age  of  fourteen  years,  his  executors  shall  not  have  the  ward- 
ship, but  another  next  Mend,  to  whom  the  inheritance  cannot 
descend,  shall  haye  the  wardship  &c.    And  the  reason  of 
this  diversity  is,  because  the  guardian  in  chivalry  hath  the 
wardship  to  his  own  use,  and  the  guardian  in  socage  hath  not 
At  eommon      the  Wardship  to  his  own  use,  but  to  the  use  of  the  heir.     And 

law  noaetUm      •  '•  ^  At  i*        ■  -i*   ii   i    i* 

tifaeemmt  lap    Wl  such  cssc,  whcrc  the  guaroian  m  socage  dieth  before  any  ac- 

affain$t  vtacu- 


count  made  by  him  to  the  heir,  of  this  the  heir  is  without  re- 
medy, for  that  no  writ  of  account  heth  against  the  executors, 
but  for  the  king  only.     [But  see  4  Ann.  c.  16.] 
soeag^^rMtf         136  Also  the  lord  of  whom  the  land  is  holden  in  socage, 
mtmmit       after  the  decease  of  his  tenant,  shall  have  relief  in  such 

1^  Item,  «t  gardeyn  en  chivaLerie  face  see  executoure  et 
detde,  leire  esteant  deine  lage,  ^c,  lee  executaure  averont  la 
garde  durant  le  nonage.  Mee  ei  gardeyn  en  socage  face 
see  executours,  et  devie,  leire  eat  cant  deins  lage  de  xiiij.  ans^ 
see  executaure  naveront  mye  la  garde,  mee  un  autre  proscheyn 
amye,  a  qui  leritage  ne  poet  mye  deacendre,  avera  la  garde, 
^c.  Et  la  cause  de  diversite  est,  pur  ceo  que  gardeyn  en 
chivalerie  ad  la  garde  a  son  propre  use,  et  le  gardeyn  en 
socage  nad  la  garde  a  son  use,  mes  al  use  del  heire,  Et  en 
tiel  cas  lou  le  gardeyn  en  socage  devie  devaunt  ascun  accompf 
fait  per  luy,  leire  est  de  ceo  sauns  remedie,  pur  ceo  que  nul 
brief e  daccompt  ne  gist  envers  les  executours  si  non  pur  le  roy 
tantsoulement. 

1^  Item,  le  seignour  de  qui  la  terre  est  tenus  en  socage 
apres  la  mart  son  tenaunt,  avera  relief  en  tielfourme,  cestas- 


Lyttleton'sqmveri  for  it  i$  emdeni,  that,  qftertht  age  qf fourteen  years 
he  ehatt  be  charged  as  bailiff  at  any  time  when  the  heir  will,  either  be-> 
fore  hit  age  of  twenty 'One  yeare  or  after; '  notwithstanding  this  obaerva- 
tion,  the  guare  is  m  Leitou  Sf  M.,  Machl.,  Roh,,  Pyna,  1516,  both  the 
MSS.y  and  in  lUutelVe  Transl. 
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form:  if  the  tenant  boldeth  by  fealty,  and  certain  rent  to  pay 
yearly  &c.,  if  the  terms  of  payment  be  to  pay  at  two  terms 
of  the  year,  or  at  four  terms  in  the  year,  the  lord  shall  hare 
of  the  heir  his  tenant,  as  much  as  the  rent  amounts  unto, 
which  he  payeth  yearly:  as  if  the  tenant  holds  of  his  lord  by 
fealty,  and  ten  shillings  rent,  payable  at  certain  times  of  the 
year,  then  the  heir  shall  pay  to  the  lord  ten  shillings  for  re- 
lief, over  and  beyond  the  ten  shillings  which  he  shall  pay  for 
the  rent.  ^^  And  in  such  case,  after  the  death  of  the  tenant,  «,ma  ^  am 
such  relief  is  due  to  the  lord  presently,  of  what  age  soever  the 
henr  be*,  because  such  lord  cannot  hare  the  wardship  of  the 
body,  nor  of  the  land  of  the  heir.  And  the  lord  in  such 
case  ought  not  to  abide  (t.  e.  wait  for)  the  payment  of  his  re- 
lief, according  to  the  terms  and  days  of  payment  of  the  rent, 
but  he  ought  to  have  his  relief  immediately;  and  therefore 
he  may  forthwith  distrain  alter  the  death  of  his  tenant  for  the  "•*»*•<««• 

savoir:  si  le  tenaunt  tient  per/ealtS,  et  eerteyn  rent,  apaier 
annuelment,  ^c,  n  les  termez  de  paiement  mmt  a  pater  per 
deux  termes  del  an,  ou  per  quataurs  terme*  del  an,  le  seigntmr 
avera  del  heire  eon  tenaunt  tant  came  le  rent  amonta  que  il 
paiaper  an:  eicome  si  le  tenaunt  tient  de  son  seignour  per 
fealtiy  et  x«.  de  rent,  potable  a  eerteyns  termes  del  an, 
donques  leire  patera  al  seignour  xs,  pur  relief,  deeoste  oustre 
les  xs,  que  il  paiera  pur  le  rent,  ^ ^  Et  en  tiel  eas,  apres  la 
mart  le  tenaunt,  tiel  relief  est  due  al  seignour  meyntenaunt, 
de  quele  age  que  leire  soit*,  pur  ceo  que  tiel  seignour  ne  poet 
aver  la  garde  de  corps  ne  de  terre  leire,  Et  le  seignour  en 
tiel  eas  ne  doit  attendre  de  le  paiement  de  son  relief,  so- 
lonques  les  termez  et  jours  de  paiement  de  le  rente,  mes  il  doit 
aver  son  relief  meyntenaunt,  et  pur  ceo  il  poet  incontinent 

*  In  Pytu,  1516,  b  an  interpolation  at  this  place,  of  the  words  iuini 
que  Upaua  lage  de  ziiij.  ana,  so  that  he  pats  the  age  t^  fourteen  yeare, 
which  is  adopted  by  Redm,,  Berth,,  and  indeed  by  almost  e^ery  edition 
in  French,  since.  Sir  Edward  Coke  remarks  (91  b),  *'  that  these  words 
to  added  are  against  law,  and  no  part  of  Lyttleton's  work."  They  do 
not  oecnr  in  RastelVs  Translation. 
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sottherea  relief.  '^  In  the  same  manner  it  is,  where  the  tenant  hold- 
of  pepper,  a  eth  of  his  lord  hy  fealty,  and  a  pound  of  cummin  hy  the  year 
reeerwTM      or  hy  a  pound  of  pepper,  and  the  tenant  dieth,  the  lord  shall 

rfSJwn!!?*-     ^^®  ^^'  ^*  reUef  a  pound  of  cummin  or  a  pound  of  pepper, 

y^°^!  besides  the  rent  of  cummin  or  pepper.     In  the  same  manner 

it  is  where  the  tenant  holdeth  to  pay  yearly  a  certain  number 

of  capons  or  hens,  or  a  pair  of  gloyes,  or  certain  bushels  of 

butkrdin       com,  and  such  like.  (§  222,  539).     ^^  But  in  some  case  the 

efuMidatavfar  lord  ought  to  abide  to  distrain  for  his  relief  until  a  certain 

time.     As  if  the  tenant  holds  of  his  lord  by  a  rose,  or  by  a 

bushel  of  roses  to  pay  at  the  feast  of  St.  John  the  Baptist, 

if  such  tenant  dieth  in  winter,  then  the  lord  cannot  distrain  for 

his  relief  until  the  time  that  roses  by  the  course  of  the  year 

may  have  their  growth  &c.,  and  so  of  the  like  &c. 

tSKheataioouid      ^^  Also,  if  any  peradventure  will  ask,  why  a  man  may  not 

that  jbattif  pre-  hold  of  his  lord  by  fealty  only  for  aU  manner  of  services,  inso- 

ZZZ!r^   much  as  when  the  tenant  shall  do  his  fealty,  he  shall  swear  to 

dUtreigner  apres  la  mort  eon  tenaunt  pur  le  relief.  ^^  En 
mesme  le  manere  est  lou  le  tenaunt  tient  de  son  seigwmr  per 
fedltiy  etper  un  lib,  de  dmine  per  an  ouper  un  lib.  depeper,  et 
le  tenaunt  montst,  le  seignour  averapur  son  relief  un  lib.  de 
dmine,  ou  un  lib.  de  peper,  oustre  le  rente  de  dmine  ou 
de  peper.  En  mesme  le  manere  est  lou  tenaunt  tient  a 
paier  per  an  certeyn  nombre  de  chapons,  ou  de  gelynes,  ou  un 
paire  de  gantes,  ou  certeyn  busselx  de  frumenty  et  hujusmodi. 
129  3f^9  en  ascun  cas  le  seignour  doit  demurrer  a  distreigner 
pur  son  relief  jusques  a  certeyn  temps.  Sicome  d  le  tenaunt 
tient  de  son  seignour  per  un  rose,  ou  per  un  bussell  de  rosez, 
a  paier  alfeste  de  natimte  de  Seynt  Johan  Baptist^  d  tiel  te- 
naunt devye  en  yver,  donques  le  seignour  ne  poet  distrdgner 
pur  son  relief  tanques  al  temps  que  les  roses  per  le  cours  del 
an  poient  aver  lour  crescer,  ^c,  et  sic  de  similibus,  &c. 

130  Item,  d  ascun peraventure  voille  demaunderpur  que  home 
nepoet  tener  de  son  seignour  per  fealte  tantsoulement  pur  toutz 
manerz  des  services,  entaunt  que  quant  le  tenaunt ferra fealty  il 
jurera  a  son  seignour  que  ilferra  a  son  seignour  touts  les  ser- 
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his  lord  that  he  will  do  to  his  lord  all  maimer  of  services  due,  mmi  «vtfaneM 
and  when  he  hath  done  fealty  in  such  case  no  other  service  is 
due?  To  this  it  may  be  said,  that  where  a  tenant  holds  his 
land  of  his  lord,  it  behoveth  that  he  ought  to  do  some  service 
to  his  lord:  for  if  neither  the  tenant  or  his  heirs  ought  to  do 
any  manner  of  service  to  his  lord  or  his  heirs,  then  by  long 
continuance  of  time  it  would  grow  out  of  memory  of  whom  the 
land  were  holden,  of  the  lord,  or  of  his  heirs  or  not;  and  then 
will  men  more  often  and  more  readily  say,  that  the  land  is  not 
holden  of  the  lord»  nor  of  his  heirs,  than  otherwise:  and 
hereupon  the  lord  shall  lose  his  escheat  of  the  land,  or  per- 
chance some  other  forfeiture  or  profit  which  he  might  have  of 
the  land.  So  it  is  reason  that  the  lord  and  his  heirs  have 
some  service  done  unto  them,  to  prove  and  testify  that  the 
land  is  holden  of  them.  ^^^  And  for  this  that  fealty  is  inci- 
dent to  aH  manner  of  tenures  but  to  the  tenure  in  frankal-  r^  an  in- 
moign,  as  shall  be  said  in  the  tenure  of  frankalmoign,  and  deMto/teimn, 
because  the  lord  will  not  at  the  beginning  of  the  tenure 

vices  dues,  ^.,  et  quant  il  adfaitfealtS  en  tiel  ctu  nul  outer 
service  est  due.  A  ceo  ilpoet  estre  dit,  que  lou  un  tenaunt  tient 
sa  terre  de  son  seignour,  il  covient  que  il  doit /aire  a  son  sei- 
gnour  ascun  service:  qar  si  le  tenaunt  ne  ses  heires  devoientfaire 
nul  manere  de  service  al  seigrwur  ne  a  ses  heires,  donques  per 
long  temps  continue  il  serroit  hors  de  memorie  et  de  remem' 
hraunce,  de  qui  la  terre  fuist  tenus,  de  le  seignour,  ou  de  ses 
heires,  ou  nemye  ;  et  donques  pluis  tost  et  pluis  redement  voil- 
lont  homes  dire  que  la  terre  nest  pas  tenus  del  seignour  ou  de  ses 
heires,  que  autrement :  Et  sur  ceo  le  seignour  perdera  son  es- 
ehets  de  la  terre,  ou  per  cos  autre  forfaiture  ou  profit  quit 
poet  aver  de  la  terre,  Issint  il  est  reason  que  le  seignour  et 
ses  heires  ont  ascun  service  fait  a  eux,  purprover  et  testifier, 
que  la  terre  est  tenus  de  eux,  ^^^  Et  pur  ceo  que  fealt6  est 
incident  a  toutz  maners  dez  tenures  forspris  le  tenure  in 
frankalmoigne,  sicome  serra  dit  en  le  tenure  de  frankal- 
moigne,  et  pur  ceo  que  le  seignour  ne  voet  a  commencement  del 
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have  any  other  service  but  fealty;   it  is  reason  that  a  man 
may  hold  of  his  lord  by  fealty  only,  and  when  he  hath  done 
his  fealty,  he  hath  done  all  his  services*. 
Tenantt/brm      ^^^  ^so,  if  a  man  letteth  to  another  lands  or  tenements  for 
Mul^XuixA  *c"n  of  life,  without  naming  any  thing  to  be  reserved  to  the 
2S?J^Jj£"  lessor,  yet  he  shall  do  fealty  to  the  lessor,  because  he  holdeth 
JlS'4«?*i3r    o^  \^n!L.    Also  if  a  lease  be  made  to  a  man  for  term  of  years^ 
^'^^f**'**'^^'      it  is  said  that  the  lessee  shall  do  fealty  to  the  lessor,  because 
he  holdeth  of  him.     And  this  is  well  proved  by  the  words  of 
the  writ  of  waste,  when  the  lessor  hath  cause  to  bring  a  writ 
of  waste  against  him;  which  writ  shall  say,  that  the  lessee 
holds  his  tenements  of  the  lessor  for  term  of  years.     So  the 
writ  proves  a  tenure  between  them  &c.     But  he  which  is  te- 
nant at  will  according  to  the  course  of  the  common  law  shall 
not  do  fealty,  because  he  hath  not  any  sure  estate  (§  84) :  but 

tenure  aver  ascun  autre  service  forgpria  fealtS^  il  eat  reaaon 
que  home  poet  tener  de  eon  seiffnour,  per  /ealtS  tantum,  et 
quant  il  ad  fait  son/ealtS,  il  ad /ait  touts  sez  services*. 

133  Item,  si  un  home  lesse  a  un  autre  pur  terme  de  vie  cer- 
teyns  terres  ou  tei^ementes  satis  parlaunce  de  ascun  rien  rendre 
a  le  lessour,  unqore  il  ferra/ealtS  a  le  lessour,  pur  ceo  que  il 
tient  de  luy.  Auan  si  un  lees  soit/ait  a  un  home  pur  terme 
dez  anZf  il  est  dit  que  le  lessS  ferra  fealtS  a  le  lessour,  pur  ceo 
que  il  tient  de  luy.  Et  ceo  est  prove  bienper  lesparolx  de 
brief  de  waste  quant  le  lessour  ad  cause  de  porter  brief  de 
waste  enters  luy;  le  quel  dirra,  que  le  lessS  tient  les  tenc" 
mentes  de  le  lessour  pur  terme  dez  ans.  Issint  le  brief  prova 
un  tenure  entre  eux,  ^.  Mes  celuy  qui  est  tenaunt  a  oo- 
lunti  solonques  le  cours  de  eomen  ley  ne  ferra/ealtS,  pur  ceo 
que  U  nad  nul  certeyn  sure  estate.    Mes  autrement  est  de 


*  BoMteWi  Transl.  renders  this  passage  thus  :—So  it  is  reason  that  the 
lord  and  his  heirs  have  some  service  done  unto  him  for  a  proqf  and  a 
witness  that  the  land  is  holden  [$  131]  infranialmoign,  as  shall  be  said  in 
frankalmmgn,  and  £<eaifM^(oo&cliidiDg  as  above). 
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otherwise  it  is  of  tenant  at  will  according  to  the  custom  of  the 
manor;  for  that  he  is  honnd  to  do  fealty  to  his  lord  for  two 
causes:  the  one  is  hj  reason  of  the  castom»  and  the  other  is» 
for  that  he  taketh  his  estate  in  such  form  to  do  fealty  &c. 

taunaU  a  vahaUi  solanguet  le  eu$tame  dun  manor,  pur  eeo 
quil  e»t  oblige  jmr  faire  foalU  a  wm  %ei§fumr  pur  deux  tamez; 
hm  est  pur  cause  del  eueiome,  et  lautre  eet  pur  ceo  que  U 
prist  son  estate  en  tiel  faurme  pur  faxre  fealti^  ifc. 


CONCLUDING    REMARKS. 

The  reader  will  have  peroeired  on  the  perusal  of  this  Chap- 
ter, that  the  distinguishing  marks  of  this  species  of  tenure 
are  the  having  its  sendees  or  renders  specifically  ascertained; 
consequently,  under  the  denomination  oi, socage,  all  free  te- 
nures of  land  hy  certain  'and  inyariable  services  or  rents  are 
included,  and,  in  particular,  petit  serjeanty,  burgage,  and 
gavelkind,  all  hereafter  mentioned. 

As  the  tenure  by  knight's  service  has  been  abolished,  it  fol- 
lows that  all  land  which  is  not  of  base  tenure  or  holden  in  frank- 
almoign is  socage,  and  it  is  by  this  tenure  that  the  greatest 
part  of  real  property  in  England  is  held.  This  tenure  is  ge- 
nerally distinguished  by  the  termyr^e  and  conmum  socage,  an 
expression  before  alluded  to:  in  fact  it  closely  approaches  the 
allodium  of  the  foreign  feudists,  as  being  discharged  of  all  ser- 
vices, save  that  of  fealty,  which  must  remain  as  an  incident  in- 
separably connected  vnth  tenure,  (frankalmoign  only  excepted 
(§  131)  ).  The  only  incident  that  perfectly  retains  the  im- 
press of  feudality,  is  that  of  escheat  for  default  of  heirs  in 
cases  of  intestacy. 

The  great  advantages  of  this  tenure,  which  was  a  free  tenure, 
although  not  military,  consisted  in  the  heir's  not  being  bur- 
dened with  the  lord's  right  of  wardship,  as  in  knight's  service, 
which  was  allowed  upon  the  assumption^  that  the  lord  was 
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most  concerned  in  the  heir's  maintenance  and  education,  in 
order  to  qualify  him  for  the  mihtary  services  he  was  thereafter 
bound  to  render;  but  this  principle  did  not  apply  to  socage 
tenures,  and  therefore  the  guardian  in  socage  is  considered  as 
a  mere  trustee  for  his  ward,  and  accountable  to  the  heir.  As 
the  heir  may  at  fourteen  nominate  his  guardian,  an  appomt- 
ment  not  always  exercised  with  judgment,  the  stat.  12  Car. 
2,  c.  24,  after  taking  away  wardship  in  chiyalry  or  knight's 
service,  enables  the  father  by  deed  or  vnll,  attested  by  two 
witnesses,  to  appoint  guardians  to  his  children  after  his  de- 
cease, until  the  infant  atiain  twenty-one. 

The  doctrine  of  reliefs  is  still  applicable,  for  the  statute  of 
12  Car.  2,  c.  24,  reserves  and  excepts  the  reliefs  incident  to 
socage  tenures;  and,  therefore,  whenever  lands  in  fee-simple 
are  holden  by  a  rent,  relief  is  still  due  upon  the  death  of  the 
tenant. 

The  crown  cannot,  in  future,  create  any  other  tenure  than 
socage. — 12  Car.  2,  c.  24. 
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FRANKALMOIGN. 

Frankalmoign  is  the  tenure  by  which  land  is  almost  in 
every  case  held  by  the  Church;  and  from  the  circumstance  of 
no  service  (not  even  fealty)  being  reserved  (§  135),  and  from 
its  being  exempted  from  distress  (§  136),  appears  totally  un- 
connected with  feudal  principles;  however,  neither  this  chapter 
nor  the  next  are  to  be  passed  over  hastily,  as  they  develop 
many  material  features  of  tenure. 

This  tenure  by  frankalmoign  could  not  be  created  by  a  sub- 
ject after  the  statute  of  Westm.  3,  Quia  emptores,  18  £.  1; 
and,  indeed,  according  to  Lyttleton's  expression,  was  created 
*'  in  old  time,"  i,  e.  before  the  statute  of  Magna  Charta,  which 
by  chap.  36,  prohibited  gifts  in  mortmain,  as  well  as  the  sta- 
tute De  Religions,  7  £.  1,  to  the  same  effect. 

Although  it  has  become  impossible,  since  the  Reformation, 
that  the  "  orisons,  prayers,  masses,  and  other  divine  ser- 
vices "  should  be  performed,  yet  the  tenure  still  subsists;  for, 
as  Sir  Edward  Coke  observes,  ''  if  the  tenant  saith  the  pray- 
ers now  authorized,  it  sufficeth;  "  and  the  tenure  is  reduced 
to  a  certainty  by  the  Book  of  Common  Prayer.  Lyttleton, 
however,  makes  a  distinction  between  tenure  by  Divine  ser- 
vice and  tenure  in  Jrankalmaign  ;  for  the  former  was  strictly  a 
tenure,  though,  like  the  latter,  it  could  not  have  been  granted 
after  the  statute  Quia  emptores,  which  prohibited  subinfeuda- 
tory  grants.  The  distinction  between  firankmarriage  and  frank- 
almoign, both  of  them  cases  of  free  and  voluntary  gift,  is  no- 
ticed as  to  the  incidents  of  fealty;  and  it  is  shewn,  that,  when 
the  land  given  in  frankalmoign,  passed  by  alienation  into  se- 
cular hands,  the  universal  incident  of  tenure,  fealty,  revived 
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(§  138,  139).  The  mention  of  the  doctrine  of  acquittal, 
which  is  parallel  to  that  of  warranty  noticed  in  the  next 
Chapter  (§  149),  closes  the  account  handed  down  to  us  of 
this  tenure,  which  is  expressly  saved  hy  the  stat.  12  Car.  2, 
c.  24. 


J)funkiUmoign. 


OriginitftM* 
tenure. 


Afae-wiMie 

paetetwwuntt 

theword 

ft  .....w^^.— ■  '• 


althQughV»e 


133  Tenure  in  frankalmoign  (a)  is,  where  an  abbot  or  prior, 
or  another  man  of  religion,  or  of  holy  church,  holdeth  of  his 
lord  in  frankalmoign,  that  is  to  say  in  Latin,  in  liberam  elee- 
mosynam^  that  is,  in  free  alms.  And  such  tenure  began  first 
in  old  time,  in  such  form:  when  a  man  in  old  time  was  seised 
of  certain  lands  or  tenements  in  his  demesne  as  of  fee,  and  of 
the  same  land  infeoffed  an  abbot  and  his  convent,  or  a  prior 
and  his  convent,  to  have  and  to  hold  to  them  and  their  succes- 
sors in  pure  and  perpetual  alms,  or  in  frankalmoign,  or  by  such 
words.  To  hold  of  the  grantor  or  of  the  lessor  and  his  heirs  in 


133  Tenure  en  frank  almoigne  est,  lou  un  abbe  oupriour,  au 
autre  home  de  religion,  au  de  eeynt  eeglise,  tient  de  wn  sei- 
gnour  en  frank  almoigne,  que  est  a  dire  en  Latin,  in  liberam 
eleemosynam.  Et  tiel  tenure  commenca  a  adeprimes  en  auneien 
temps  en  tielfourme:  quant  un  Home  en  auneien  temps  fuist 
seisie  de  certeyns  terres  ou  tenementes  en  son  demesne  come  de 
fee,  et  de  mesmes  les  terres  ou  tenementes  enfeoffa  un  abbe  et 
son  covent,  ou  un  priour  et  son  covent,  a  aver  et  tener  a  eux  et 
lour  successours  a  toutz  jours  en  pure  et  perpetuel  almoigne. 


(a)  To  holde  in  frankalmoigne  is 
to  holde  laDdes  or  tenementes  for 
to  serve  God  and  holy  church,  to 
endow  without  doing  any  other 
manner  of  service. 

And  note  well,  that,  in  this  case 
the  donor  is  mesne,  and  ought  to 


acquit  him  freely  against  the  chiefe 
lorde,  and  also  they  that  holde  in 
frankalmoigne  shall  do  no  fealtie, 
but  they  that  holde  in  fri&nk  marri- 
age shall  do  fealtie. — Olde  Tenuru, 
$21. 
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free  alms :  in  such  case  the  tenements  shall  be  holden  in  firank-  caryoraMoM  be 
almoign  (b),  tsom  ;«/vw 

1^  In  the  same  manner  it  is,  where  lands  or  tenements  hare   what  jmtmmw 
been  granted  in  ancient  time  to  a  dean  and  chapter,  or  to  /ISiSSJ!^ 
their  successors,  or  to  a  parson  of  a  church  and  his  successors, 
or  to  any  other  man  of  holy  church  and  to  his  successors,  in 
frankalmoign,  if  he  had  capacity  to  take  such  grants  or  feoff-  senumiue 
meats.  &c.  (c).     i*  And  they  that  hold  in  frankalmoign,  are  ^^\ 
bound  of  right  before  God,  to  make  orisons,  prayers,  masses, 
and  other  divine  services  for  the  souls  of  their  grantors  or  feof- 
fors, and  for  the  souls  of  their  heirs  which  are  dead,  and  for  the 
prosperity  and  good  life,  and  good  health  of  their  heirs  that 

ou  en  frank  alnwiffne,  ou  per  tielx  parolx,  A  tener  de  le  grtm- 
tour  ou  de  lefeoffour  et  de  sea  heires  en  frank  dlmoigne^  en 
tielx  eases  les  tenement es  serront  temts  en  frank  alnwigne, 

134  ^1^  mesme  U  manere  est,  lou  terres  ou  tenetnentes  furent 
ffrauntes  en  auncien  temps  a  un  dean  et  le  chapUre,  et  a  lour 
successours,  ou  a  un  parson  dun  esglisey  et  a  sez  suceessours,  ou  a 
aseun  autre  home  de  seynt  esglise,  et  a  sez  suecessours  en  frank 
almoigne,  sU  avoit  capacity  de  prendre  tielx  grauntsou  feoff e^ 
mentezy  ^c.  ^^6  j^^  Helx  qui  teignount  en  frank  almoiffne 
sount  obliges  de  droit  devauni  BieUy  defaire  orisons,  praters, 
messes,  et  autres  divine  services  pur  les  almes  de  lour  granUmrs 
oufeoffoursj  et  pur  les  almes  de  lour  heires  queux  sont  mortes, 
et  pur  leprosperite  et  bon  vie  et  bon  salue  de  lour  keires  qui 


(fi)  Since  Lyttleton  wrote,  all  sons,  yican,  &c.,  or  lawfollj  moor- 
abbeys,  priories,  monasteries,  and  porate  by  the  king's  letters  patent, 
other  religious  houses  of  monks,  or  prescription ;  as  deans  and  chap- 
canons,  friars,  and  nuns,  &c.,  have  ters,  colleges,  &c.  But  a  college 
been  dissolred,  and  their  posses-  of  religious  persons,  chantry  priests, 
sums  given  to  the  crown. — Co.  and  such  like,  who  are  not  lawfully 
Lytt.  94.  a.  incorporated,  but  only  consist  in 

(c)  J[f  he  had  capacity  to  take."]  vulgar  reputation,  have  no  capacity    WhateoOetU 

For  ecdeatastical  persons  have  not  to  take  in  succession.    Therefore   have  ec^neu^ 


CKpsjotf  to  take  in  soooession,  un-  Lyttleton  added  materially  (if  he 
leas  tiiey  be  bodies  politic ;  as  had  capacity  to  take), — Co,  Lytt. 
bishops,  archdeacons,  deans,  par-     95.  a. 


totake. 
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are  alive.     And  therefore  they  shall  not  at  any  time  do  fealty, 
because  that  this  divine  service  is  better  for  them  before  God^ 
than  any  doing  of  fealty^  and  also  because  that  these  words, 
"  frankalmoign/*  exclude  the  lord  to  have  any  earthly  or  tem- 
poral service,  but  to  have  only  divine  and  spiritual  service  to  be 
Nodt^r^t$jbr    done  for  him,  &c.    ^36  And  if  those  that  hold  their  tenements 
JJJJJ^^       in  frankalmoign  will  not,  or  fail  to  do  such  divine  service,  as  it 
JJJ^J^     is  called,  the  lord  may  not  distrain  them  for  this  nonfeasance, 
•*~***'^        &c.  because  it  is  not  put  in  certainty  what  services  they  ought 
Atfeompfoifrt   to  do.    But  the  lord  may  complain  of  this  to  their  ordinary 
<triaw),  Het  to    [or  visitor*],  praying  him  that  he  will  lay  some  punishment  and 
orotnofv.         correction  for  this  (d)^  and  also  provide  that  such  negligence 

sont  en  vie.  Et  pur  ceo  its  ne/erraunt  a  nul  temps  ascun 
fealtSy  pur  ceo  que  tiel  divine  service  est  melliour  pur  eux  de- 
vaunt  Dieu  que  ascun /easauns  de/ealtd,  et  auxi  pur  ceo  que 
ceux  parolxy  "Jrank  almoigne**  excludent  le  seigwmr  daver 
ascune  terrene  ou  temporell  service,  mes  daver  tantsovlement 
divine  et  spirituell  service  destre  fait  pur  luy,  ^c,  ^^  Et  si 
tielx  qui  teignount  lour  tenementes  en  frank  almoigne  ne  voiUont 
ou/aillont  de/aire  tiel  divine  service  come  est  dit,  le  seignour 
ne  poet  eux  distreigner  pur  eel  nonrfeasauns,  ^c,  pur  ceo  que 
ilnest  tnys  en  certeyn  que  les  services  ils  doient/aire:  Mes  le 
seignour  de  ceo  poet  compleigner  a  lour  ordinarie  \ou  visitour*'], 
luy  priant  quit  voilloit  metier  punissement  et  correccion  de  ceo, 
et  auai  de  provider,  que  tiel  negligence  ne  soit  pluis  avantfait. 


*  The  words  o«  vUitour,  or  vintOTf  which  occur  twice  in  this  section, 
are  not  in  JZoA.,  although  in  Letiou  8f  If.,  and  Machl, 


{d)  The  meaning  of  this  expres-  complaint.    If  a  special  visitor  is 

sion  is,  that,  either  the  bishop  or  appointed    upon    the  foundation, 

any  person  having  in  the  language  complaint  must  be  made  to  that 

of  the  canonists  ordinary  (t.  e.  su-  visitor ;  but  the  ordinary  and  the 

perior)  jurisdiction,  or,  if  the  tenure  chancellor  are,  ex  officio,  the  vi- 

were  of  royal  foundation,  that  the  sitors  of  pious  or  charitable  founda- 

chancellor  may  adjudicate  upon  the  tions. 
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be  no  more  done,  &c.     And  the  ordinary  [or  yisitor]  of  right 
ought  to  do  this,  &c.   ^37  But  if  an  abbot  or  prior  holds  of  his   T^^^* 
lord  by  a  certain  divine  service,  in  certain  to  be  done,  as  to  i^^J^^*^ 
sing  a  masse  every  Friday  in  the  week  for  the  souls,  ut  mtprctj  Jfjjjjljj'^ 
or  every  year  at  such  a  day  to  sing  a  Placebo  et  JHrige,  ^c,  or  tj^^ 
to  find  a  chaplain  to  sing  mass,  &c.,  or  to  distribute  in  alms  ^SS^£!!iSr 
to  an  hundred  poor  men  an  hundred  pence  at  such  a  day:  in  umouS!^ 
this  case,  if  such  divine  service  be  not  done,  the  lord  may 
distrain,  &c.,  because  the  divine  service  is  in  certain  by  their 
tenure  what  the  abbot  or  prior  ought  to  do.     And  in  this 
case  the  lord  shall  have  fealty,  &c.,  as  it  seemeth.     And. such 
tenure  shall  not  be  said  to  be  tenure  in  frankalmoign,  but  is 
called  tenure  by  divine  service.     For  in  tenure  in  frankal- 
moign no  mention  is  made  of  any  manner  of  service:    for 
none  can  hold  in  frankalmoign,  if  there  be  expressed  any  man- 
ner of  certain  service  that  he  ought  to  do,  &c. 

1^  Also,  if  it  be  asked  whether  tenant  in  frankmarriage  Theau9»itf 
shall  do  fealty  to  the  donor  or  his  heirs  before  the  fourth  rtage  (§  19) 

^c.  Et  lordinarie  [ou  visitour]  de  droit  ceo  doit  fairty  ^c, 
^37  Mes  It  un  abbe  ou  priour  tient  de  son  seignour  per  certeyn 
divine  service  en  certeyn  desire  fait ^  sicome  a  chanter  un  tnesse 
chescun  venderdy  en  le  semaigne  pur  les  almez,  ut  supra,  ou 
chescun  an  a  tieljour  a  chanter  Placebo  et  Dirige,  &c.,  ou  de 
trover  un  chapeleyn  de  chanter  messe,  ^c,  ou  de  distribuer  a  C. 
povers  homes  C.  deniers  a  tieljour:  en  tiel  cos,  si  tiel  divine 
service  ne  soU  faity  le  seignour  poet  distreigner,  ^.,  pur  ceo 
que  tiel  divine  service  est  en  certeyn  per  lour  tenure,  quel  labbe 
ou  le  priour  devoit  /aire.  Et  en  tiel  cas  le  seignour  avera 
fealtSy  ^e,  come  it  semble.  Et  tiel  tenure  nest  pas  dit  tenure 
en  frank  almoigne,  mes  est  dit  tenure  per  divine  service,  Qar 
en  tenure  en  frank  almoigne  nul  mencion  est  fait  dascun  ma- 
ner  de  service :  qar  nvl  poet  tener  en  frank  almoigne j  si  soit  ex- 
presse  ascun  manere  de  certeyn  service  que  il  doit  f aire,  ^c. 

138  Item,  si  soit  demande  si  tenaunt  en  frankmarriage  ferra 
fealti  a  le  donour  ou  a  ses  heires  devant  le  quart  degree  passe. 
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andfimocai'     degree  be  past,  &c.,  it  seemeth  that  he  shall;   for  he  is  not  like 

tpectqf/Mtif    as  to  this  puTpose,  for  tenant  in  frankalmoign,  by  reason  of  his 

tenure,  shall  do  divine  serrice  for  his  lord,  as  is  said  before; 

and  this  he  is  charged  to  do  by  the  law  of  holy  church:  and 

therefore  he  is  excused  and  discharged  of  fealty:  but  tenant 

in  frankmarriage  shall  not  do  by  his  tenure  such  service;  and 

if  he  doeth  not  fealty  to  his  lord,  he  shall  not  do  any  manner 

of  service  to  his  lord,  neither  spiritual  nor  temporal;  which 

FeaUwind-      would  be  incouvcnient,  and  against  reason,  that  a  man  shall 

tenvn,  hc  tenant  of  an  estate  of  inheritance  to  another,  and  yet  the 

lord  shall  have  no  manner  of  service  of  him,  as  it  seemeth: 

and  so  it  seemeth  he  shall  do  fealty  to  his  lord  before  the 

fourth  degree  be  past,  &c.     And  when  he  hath  done  fealty. 

But  en  aumor   he  hath  done  all  his  services,  &c.     ^^  And  if  an  abbot  holdeth 

Cfofi  to  S  99(M 

lor  imnfuuv   of  his  lord  iu  frankalmoign,  and  the  abbot  and  convent  imder 
•ietf  i*  imepa-    their  common  seal  alien  the  same  tenements  to  a  secular  man 

mb^  incident 

totmun,md   in  fec-simplc;  in  this  case  the  secular  man  shall  do  fealty  to 

^c,  il  semhle  que  ey;  qar  il  nest  pas  semhlahle  quant  a  eel  en- 
tent  a  tenaunt  en  frank  alnwigney  pur  ceo  que  tenaunt  en 
frank  almoigne  frrray  per  cause  de  son  tenure,  divine  service 
pur  son  seiffnour,  come  avant  est  dit,  et  de  ceo  il  est  charge  a 
faire  per  la  ley  de  seynt  esglise;  et  pur  ceo  il  est  excuse  et 
discharge  defraltS:  mes  tenaunt  en  frankmarriage  ne  ferra 
per  son  tenure  tiel  service;  et  sil  ne  frrra  a  son  seignourfr- 
alts,  donques  il  ne  frrra  a  son  seignour  ascun  manere  de  ser- 
vice, ne  spirituell  ne  temporell,  le  quel  serroit  enconvenient  et 
encontre  reason,  que  home  serra  tenaunt  destate  denheritaunce 
a  un  autre,  et  unqore  le  seignour  navera  nul  manere  de  service 
de  luy,  come  il  semhle :  et  issint  il  semhle  que  il  frrra  fraltS  a 
son  seignour  devant  le  quart  degree  passe,  ^c,     Et  quant  U  ad 
fait  fraltS,  il  ad  frit  toutes  sez  services,  ^c.     *39  Et  si  un 
ahhe  tient  de  son  seignour  en  frank  almoigne,  et  lahhe  et  le  co- 
vent  south  lour  comen  scale  alienount  mesmes  les  tenementes  a 
un  seculer  home  enfre-simple;  en  ceo  cos  le  seculer  home  frrra 
fralti  a  le  seigjunir,  pur  ceo  que  il  nepoet  tener  de  son  seignour 
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the  lord,  becanse  he  cannot  hold  of  his  lord  in  frankAlmoign. 


Viet  i*  *p0e{/ltd 

For  if  the  lord  should  not  have  fealty  of  him,  he  should  have  ff*^  i«  am  m 

J  |#icirfa»tf  to 

no  manner  of  service,  which  should  be  inconvenient  where  he  ^^^^!^ 
is  lord,  and  the  tenement  is  holden  of  him. 

1^  Also,  if  a  man  grant  at  this  day  to  an  abbot  or  to  a  prior. 


tavtthepn- 
tenL 


be 


&c.,  lands  or  tenements  in  frankalmoign,  this  word  **  firankal-  tuedatthi* 
moign  "  is  void ;  for  it  is  ordained  by  the  statute,  which  is  called  p.  is  &  4. 4r 
Quia  emptares  terrarum^  which  statute  was  made  anno  18  f.  1,  t^-  wiutm.^ 
that  none  may  alien  or  grant  lands  or  tenements  in  fee-simple  emptom,  m* 
to  hold  of  himself.     So  that  if  a  man  seised  of  certain  tene- 
ments, which  he  holdeth  of  his  lord  by  knight's  service,  and  at 
this  day  he,  &c.,  granteth  by  licence,  {to  alien  in  mortmain)  the 
same  tenements,  to  an  abbot,  &c.,  in  frankalmoign,  the  abbot 
shall  hold  immediately  the  tenements  by  knight's  service  of  the 
same  lord  of  whom  his  grantor  held,  and  shall  not  hold  of  his 
grantor  in  frankalmoign,  by  reason  of  the  same  statute.     So  «» autj^imk* 
that  none  can  hold  in  frankalmoign,  unless  it  be  by  title  of  £|?^J!imI!2 
prescription,  or  by  force  of  a  grant  made  to  any  of  his  prede-  crtvfn$crip- 

en frank  almoigne.  Qar  9i  le  teigiwur  ne  doit  aver  de  luyfraltiy 
tUmquee  il  avera  nulmanere  de  service,  quel  eerroit  eneonvem' 
ent  louil  est  eeignour,  et  le  tenement  eat  tenus  de  luy. 

140  Item,  si  home  graunta  a  eel  jour  a  un  €ibhe  ou  a  un 
priour  ^.,  terres  ou  tenementes  en  frank  almoigney  eeuxparolx, 
"frank  almoigney*  sont  voideSypur  ceo  que  il  est  ordeigne  per 
lestatute,  que  est  appelle.  Quia  emptores  terrarum,  quel  esta^ 
tutefristfrnt  anno  xviij.  Regis,  E.  primi,  que  nul  poet  aliener 
cu  graunter  terres  ou  tenementes  en  fce-simpley  de  tener  de  luy 
mesme :  issint  si  home  seisi  de  certeyn  tenementes  queux  il  tient 
de  son  seignour  per  service  de  ehivalery  et  a  eel  jour  il  graunta 
per  licence,  mesmes  les  tenementes  a  un  abbe,  ^c,  en  frank 
tdmoigney  labbe  tiendra  immediatly  mesmes  les  tenementes 
per  service  de  chivaler  del  seignour  son  grantour,  et  ne  tiendra 
mye  de  son  grantour  en  frank  idmoigne,  per  cause  de  mesme 
lestatute,  Issint  que  nul  poet  tener  en  frank  almoigne,  sinon 
que  soit  per  title  de  prescripcion,  ou  perforce  dim  grauntfait 
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Honvkkhpn-  cessors  before  the  same  Statute  was  made,  in  frankalmoign :  but 
agrmL  the  Idug  maj  give  lands  or  tenements  in  fee-simple  to  hold  in 

frankalmoign,  or  by  other  services,  for  he  is  out  of  the  case  of 
that  statute. 
Tmure  in  ^^^  And  notc  wcU,  that  none  can  hold  lands  or  tenements 

"u^rSe^    in  frankalmoign,  but  of  the  grantor,  or  of  his  heirs,  [and  this 
*'**'^'  for  the  privity  of  the  gift*].     And  therefore  it  is  said,  that  if 

there  be  lord,  mesne,  and  tenant,  and  the  tenant  is  an  abbot, 
which  holdeth  of  his  mesne  in  frankalmoign,  if  the  mesne  die 
without  heir,  then  the  mesnalty  shall  come  by  escheat  to  the 
said  lord  paramount,  and  the  abbot  shall  then  hold  immedi- 
ately of  him  by  fealty  only,  and  shall  do  to  him  fealty,  be- 
cause he  cannot  hold  of  him  in  frankalmoign,  &c. 
jit  amMera-  ^*^  And  uotc  wcll,  that  whcrc  such  man  of  rehgion  holds 
£"(«  ««'tr''  his  tenements  of  his  lord  in  frankalmoign,  his  lord  is  boimd  by 

135). 

a  ascun  de  sez  predecessours,  devant  mesme  lestatute /ait,  en 
frank  ahnoigne :  mes  le  roy  poet  doner  terres  ou  tenementes  en 
fre^mple,  a  tener  en  frank  almoigne,  ouper  autres  services, 
qar  il  est  hors  de  cos  del  estatute, 

141  Et  nota,  que  nul  poet  tener  terres  ou  tenementes  en 
frank  almoigne  farspris  del  grauntor,  ou  de  sez  heires  \et  ceo 
pur  le privete  del  done*"],  Et  pur  ceo  il  est  dit,  que  si  soit 
seignour  mesne  et  tenaunt,  et  le  tenaunt  est  un  abbe  qui  tient 
de  son  mesne  en  frank  almoigne,  si  le  mesne  devye  sauns  heire, 
donques  le  mesncdte  deviendra  per  eschete  al  dit  seignour  par 
ramont,  et  labbe  adonques  tient  de  lug  immediatly  per  fraltS 
tantum,  et  ferra  a  luy  fraltS  pur  ceo  que  il  ne  poet  tener  de 
lug  en  frank  almoigne,  ^c, 

^^^Et  nota,  que  lou  tiel  home  de  religion  tient  ses  tenementes 
de  son  seignour  en  frank  almoigne,  son  seignour  est  tenus  per 


*  Et  ceo  pur  leprimte  del  done — and  this  far  thepritfity  of  the  gift* 
These  words  first  appear  in  Redm.t  and  are  given  in  Berth,  ^  Middl,, 

Sm,,  Powelf  and  Tottyl  1554,  and  all  the  copies  of  RastelPi  TransL  to 

1656. 


CHAP.  VI.]  LYTTLETON's   TENURES.  177 

the  law  to  acquit  him  of  eyeiy  manner  of  service,  which  any  i3S)»  the 

KTOKVtOr  Of 

lord  paramomit  will  have  or  demand  of  him  for  the  same  tene-  Mi  <«  tewmi 
ments.    And  if  he  doth  not  acqnit  him.  hut  suffereth  him  to  cm^m  oa 


he  distrained  &c..  he  shall  have  aeainst  his  lord  a  writ  of  *'?''**^^ 
mesne,  and  shall  recover  against  him  his  damages  and  the  AMUfihaiaHL 

,  •     a  doiKrfaoBiitt 

costs  of  his  Smt  &C.  th^tmmd,  a 

urUtfmmne 


itOa 


laley  de  luy  aequieter  de  eheicun  numere  de  serviee  ^e  aacun 
seiffnour  paranumnt  de  luy  doet  aioer  ou  demander  de  mesmee 
lee  tenementee:  et  eUne  luy  aequitapae,  mee  mffra  luy  deetre 
distreiffne,  ^c,  danquee  il  avera  eweere  eon  eeiynour  un  brief 
de  meene,  et  recofvera  enivers  luy  eee  damagee  et  lee  coetee  de 
eon  euite,  ^c. 


N 
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CHAPTER  VII. 


HOMAGB   AUNCE8TKEL. 

The  tenure  by  homage  oancestrel  appears  to  have  been  the 
homage  chiefly  alluded  to  in  our  earlier  writers.  The  author 
of  The  Olde  Tenures  notices  no  other.  Its  chief  peculi- 
arity was  the  privity  of  blood,  or  rather  succession  time  out 
of  mind  on  the  part  of  the  tenant,  and  the  priyity  of  blood 
on  the  part  of  the  lord.  On  alienation  of  the  lord  or  tenant, 
whereby  these  connections  or  privities  became  dissolved,  this 
tenure  became  simple  homage.  The  doctrine  of  voucher  is  al- 
luded to,  and  the  reader  is  thus  introduced  to  one  of  the  con- 
sequences of  real  actions,  viz.  *'  recompense  in  value." 

The  statute  of  12  Car.  2,  c.  24,  expressly  abolished  "  all 
tenure  by  homage,'*  thereby  including  the  tenure  by  homage 
auncestrel,  which  doubtless  had  then  long  since  expired, 
for  Sir  E.  Coke  doubted  whether  there  was  any  relic  of  it 
even  in  his  time. 


Thiatemn  1*3  Tenant  by  homagc  auncestrel  (a)  is,  where  a  tenant 

«rM  in  u>e      holdcth  his  land  of  his  lord  by  homage,  and  the  same  tenant 

1*3  Tenure  per  homage  auncestrel  est,  lou  un  tenaunt  tient 
sa  terre  de  son  seignour  per  homage,  et  mesme  le  tenaunt  et 


(a)  To  holde  by  homage  annces-  of  no  minde  numeth,  by  homage, 

trel  is,  where  I  or  my  auncestors  fealty,  and  certayne  rent.    And  it 

hayeholdenofyoaandyourannces-  is  not  to  holde  by  knighte's-ser- 

tors  from  time  out  of  mind,  where-  vice,  and  there  belongeth  not  warde. 
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and  his  ancestors  whose  heir  he  is,  have  holden  the  same 


land  of  the  same  lord  and  of  his  ancestors,  whose  heir  the  lord  aom  ma  tm- 


fttf,(«»§148). 


is,  time  whereof  memory  nmneth  not,  hy  homage,  and  have  »«utv 
done  to  them  homage.  And  this  is  called  homage  auncestrel 
hy  reason  of  the  continuance,  which  hath  been  by  title  of  pre- 
scription in  the  tenancy  in  the  blood  of  the  tenant,  and  also 
in  the  seigniory  in  the  blood  of  the  lord.  And  such  service  wanrnt^itf 
of  homage  anncestrel  draweth  to  it  warranty,  that  is  to  say,  to  thi*  tmmt9. 
if  the  lord  which  is  living  hath  received  the  homage  of  such 
tenant,  he  ought  to  warrant  his  tenant  when  he  is  impleaded 
of  the  land  holden  of  him  by  homage  auncestrel.  ^^  And  ^^^^«v*^ 
also  such  service  by  homage  auncestrel  draweth  to  it  acquittal, 
viz,  that  the  lord  ought  to  acquit  the  tenant  against  all  other 

ses  auneestres  que  heire  il  est,  ant  tenus  mesme  la  terre  del  dit 
seigwmr  et  de  see  auneestres  que  heire  le  seiffnour  est,  de  temps 
dont  memarie  ne  court,  per  homage,  et  ontfait  a  eux  homage, 
Et  ceo  est  appelle  homage  auncestrel,  per  la  cause  de  le  continue 
anee  que  ad  este  per  title  de  prescripcion  en  le  tenauncie,  en  le 
sank  le  tenaunt,  et  auxi  en  le  seignourie  en  le  sank  le  seignour, 
Et  tiel  service  de  homage  auncestrel  treit  a  luy  garrauntie, 
cestassavoir,  si  le  seignour  qui  est  en  vie,  ad  receive  le  homage 
de  tiel  tenaunt,  il  doit  garraunter  son  tenaunt  quant  il  est 
emplede  de  la  terre  tenus  de  luy  per  homage  auncestrel. 
*♦*  Et  auxi  tiel  service  per  homage  auncestrel  treit  a  luy  ac- 
quitanee,  scil.  que  le  seignour  doit  acquiter  le  tenaunt  enverz 
toutz  autres  sdgnours  paramount,  de  chescun  manere  de  ser- 


manage,  nor  reliefe.  And  note  is  where  I  enftoffe  yoonelfe  to  hold 
well,  that  homage  may  be  aaid  to  be  of  me  by  homage  and  rent ;  and  in- 
inij.maners:  that  ia  to  say,  homage  somnch  that  this  homage  begin- 
annoestrel,  and  homage  de/ait.  Ho-  neth  by  my  deede,  it  is  called  ho- 
mage amieestrel  is  where  you  or  mage  de/ait.  And  note  well  that 
your  annoestors  have  holden  of  me  homage  aunoestrell  draweth  to  it 
and  mine  amioestors  during  the  time  Toucher,  that  is  to  say,  warranty  of 
of  man's  remembrance,  by  homage,  auncestors,  but  not  homage  de 
fealty,  and  rent.     Homage  de/ait  /ait. — Olde  Tenuretf  §  5. 

N  2 
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g^jjjtf  »•  lords  panunoimt,  of  every  manner  of  service.     ^^  And  it 

JJJ^^«g^j^  is  said,  that  if  such  tenant  be  impleaded  by  a  pmecipe  quod 

T^mdS^  rerfrfa^,  ^e,,  and  he  Touch  to  warranty  his  lord,  who  cometh 

^SSdHJtie.  ^  ^7  process,  and  demands  of  the  tenant  what  he  hath  to 

nSHHl!^^  bind  him  to  warranty,  and  he  sheweth  how  he  and  his  an- 

MHrawTte-  cestors,  whose  heir  he  is,  have  holden  the  land  of  the  vouchee 

a!£ir»!hk  Ai^d  of  his  ancestors,  whose  heir  he  is,  by  hamoffe,  from 

eeivShULigB  time  whereof  memory  runneth  not;  and  if  the  lord  who  is 

{theiordi'mm  vouchcd  hath  uot  reccivcd  homaire  of  the  tenant,  nor  of  any 

$timary,ond  of  his  auccstors,  the  lord  (if  he  will)  may  disclaim  in  the 

tenant  €f  Mm  seiguoiT,  and  SO  oust  the  tenant  of  his  warranty.     But  if 

in  value  f  the  lord  who  is  vouched  hath  received  homage  of  the  te- 

SUXl^Jd^  lumt,  or  of  any  of  his  ancestors,  then  he  cannot  disclaim,  but 

^ZS^Z.^  he  is  bound  by  the  law  to  warrant  the  tenant:  and  then  if  the 

tH^,  hUe^  tenant  loseth  his  land  in  default  of  the  vouchee,  he  shall  reco- 

raniv,tmdif  vcr  in  valuc  aeainst  the  vouchee  of  the  lands  and  tenements 

iamd,\ediaa  that  the  vouchee  had  at  the  time  of  the  voucher,   or  any 


the  vouchee      time  after  (b) . 

(l9.thelord  ^  ' 

«l),  A«tiaAM 

VHiaiiiai  ^^'  ^^  ^^  ^  ^*^  ^*^'  ^1^  ***  ^'^^  tenaunt  soit  emplede  per  un 
nmiXiuit!!)  l^^cipe  quod  reddat,  &c.,  et  il  vouche  a  garrauntie  son  set- 
ffnour,  qui  vient  einz  per  proces,  et  demaunda  del  tenaunt  quU 
ad  de  hiy  liere  a  la  garrauntie,  et  il  numetra  content  il  et  sez 
auneeetree,  quil  heire  il  est,  ount  tenua  la  terre  del  vouehS  et 
et  de  eeS'ttunceetrez  guil  heire  il  est,  per  homage,  de  temps  dont 
memorie  ne  court;  et  si  le  seignour  qui  est  vouche  ne  resceivast 
pas  homage  de  le  tenaunt,  ne  dascun  de  ses  auneestres,  le  sei- 
gnour (sil  voet)  poet  disclaimer  en  le  seignourie,  et  issint 
ouster  le  tenaunt  de  sa  garrauntie.  Mes  si  le  seignour  qui 
est  vouche  ad  resceu  homage  de  le  tenaunt,  ou  de  ascun  de  ses 
auneestres,  adonquesil  ne  poet  disclaimer,  mes  il  est  oblige  per 
laleyde  garraunter  le  tenaunt :  et  donques  si  le  tenaunt  perde 
sa  terre  en  de/aute  del  vouehi,  il  recovera  en  value  envers  le 
vouchS  dez  terrez  et  tenementez  que  le  vouchS  avoit  al  temps  de 
le  voucher,  ou  ungues  puis. 


{b)  This  doctrine  of  voucher  or    explained  by  recurring  to  the  prin- 
FOttching  to  wtrranty  will  be  better    ciplei  upon  which  feigned   reoo- 
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^^  And  it  is  to  be  understoocL  that  in  every  case  where  the  on  • 
lord  may  disclaim  in  his  seignory  by  the  law>  and  of  this  he  ****^yy 


tkt 


^^  Et  eat  aaaavoiry  que  en  eheaeun  ea»  ou  le  seignourpoet 
disclaimer  en  mm  seigiumrie  per  la  ley,  et  de  ceo  voet  du' 


▼eries  lately  had  place.  A  recovery  fer  a  common  recovery,  in  order  to   Thadoetrthtqf 

was,  in  fact,  an  action  at  law,  and  bar  all  entails,  remainders,  and  re-  JS^mZtST' 

carried  through  erery  regular  stage  Tersions,  and  to  convey  the  same  in  .j^j^* 

of  proceeding  as  a  real  action;  its  fee-simple  to  Francis  Golding.    To 

efficacy  in  barring  estates-tail,  for  effect  this  Grolding  is  to  bring  an 

which  purpose  it  was  chiefly  used,  action  against  him  for  the  Isnds ; 

turned  upon  the  supposed  **  recom-  and  he  accordingly  sues  out  a  writ, 

pense  in  value,"  for  the  law  con-  called  a  prmeipe  quod  reddai,  be- 

templated   the   possibility  of  the  cause  those  were  its  initial  or  most 

vouchee  making  that  recompense,  operative  words,  when  the  law  pro- 

The  doctrine  of  voucher  had  its  ceedings  were  in  Latin.    In  this 

origin  in  that  warranty  and  indem-  writ  the  demandant    Grolding  al- 

nity  which  a  lord  was  bound  to  leges,  that  the  defendant  Edwards 

his  tenant  against  claims  of  other  (here  called  the  tenant)  has  no  legal 

persons    or    superior   lords,    and  title  to  the  land ;  but  that  he  came 

which  are  adverted  to  in  this  and  into  possession  of  it  after  one  Hugh 

the  last  chapter.     It  only  remains  Hunt  had  turned  the  demandant 

to  observe,  that  real  actions  (as  has  out  of  it.    The  subsequent  prooeed- 

been  already  noticed),  are,  with  two  ings  are  made  up  into  a  record  or 

exceptions    only,    abolished,    and  recovery  roll,  in  which  the  writ 

that  the  mode  of  conveyance  by  and  complaint  of  the  demandant 

fines  and   feigned    recoveries   are  are  first  recited:   whereupon  the 

substituted  by  other  forms  of  as-  tenant  appears,  and  calls  upon  one 

surance  (see  ante,  p.  39).  Jacob  Morland,  who  is  supposed, 

The   following   is  Sir  William  at  the  original  purchase,  to  have 

BlacMone'e  narration  of  the  suit  warranted  the  title  to  the  tenant ; 

in  which  the  reooveror  recovered  and  thereupon  he  prays,  that  the 

against  the  tenant  the  land  in  ques-  said  Jacob  Morland  may  be  called 

tion,  who  recovered  over  against  in  to  defend  the  title  which  he  so 

the  party  whom   he  vouched   or  warranted.      This   is   called    the 

called  to  warranty,  recompense  (t.  e.  voucher,    voeatio,    or    calling    of 

other  land)  in  value —  Jacob  Morland  to  warranty ;  and 

"  Let  us,  in  the  first  place,  sup-  Morland   is    called   the   vouchee, 

pose  David  Edwards  to  be  tenant  Upon  this,  Jacob  Morland,    the 

of  the  freehold,  and  desirous  to  suf-  vouchee,    appears,   is  impleaded^ 
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<A0n  tht     will  disclaim  in  a  court  of  record,  his  seignory  is  extinct,  and 
krdmxtpan.  the  tenant  shall  hold  of  the  lord  next  paramount  to  the  lord 

elaitnery  ton  seigfwurie  est  extient,  et  le  tenaunt  tiendra  del 
eeipumr  proeheine  paramont  le  seignour^  qui  ieeint  diedaime. 


and  defends  the  title.  Whereupon  that  this  coUnsiye  recovery  operates 
Goldingy  the  demandant,  desires  merely  in  the  nature  of  a  convey- 
leaye  of  the  court  to  imparl,  or  ance  in  fee-simple,  from  Edwards 
confer  with  the  vouchee  in  private ;  the  tenant  in  tail  to  Golding  the 
which  is  (as  usual)  allowed  him.  purchaser.  The  recovery,  here  de- 
And  soon  afterwards  the  demand-  scribed,  is  with  a  tingle  voucher 
ant  Golding  returns  to  court,  but  only;  but  sometimes  it  is  with 
Morland  the  vouchee  disappears,  double,  treble,  or  farther  voucher, 
or  makes  default.  Whereupon  ss  the  exigency  of  the  case  may  re- 
judgment  is  given  for  the  demand-  quire.  And  indeed  it  is  now  usual 
ant,  Golding,  now  called  the  re-  always  to  have  a  recovery  with 
coveror,  to  recover  the  lands  in  double  voucher  at  the  least:  by 
question  against  the  tenant  Ed-  first  conveying  an  estate  of  freehold 
wards,  who  is  now  the  recoveree ;  to  any  indifferent  person  against 
and  Edwards  has  judgment  to  re-  whom  thib precipe  is  brought;  and 
cover  of  Jacob  Morland  lands  of  then  he  vouches  the  tenant  in  tail, 
equal  value,  in  recompense  for  the  who  vouches  over  the  common 
lands  so  warranted  by  him,  and  vouchee.  For,  if  a  recovery  be 
now  lost  by  his  defaiult ;  which  is  had  immediately  against  tenant  in 
agreeable  to  the  doctrine  of  war-  tail,  it  bars  only  such  estate  in  the 
ranty  mentioned  in  the  preceding  premises  of  which  he  is  then  ac- 
chapter.  This  is  called  the  recom-  tnally  seised ;  whereas,  if  tiie  reco- 
pense,  or  recovery  in  value.  But  very  be  had  against  another  person, 
Jacob  Morland  having  no  lands  of  and  the  tenant  in  tail  be  vouched, 
his  own,  being  usually  the  cryer  of  it  bars  every  latent  right  and  in- 
the  court  (who,  frt>m  being  fre-  terest  which  he  may  have  in  the 
quently  thus  vouched,  is  called  the  lands  recovered.  If  Edwards  there- 
common  vouchee),  it  is  plain  that  fore  be  tenant  of  the  freehold  in 
Edwards  has  only  a  nominal  recom-  possession,  and  John  Barker  be  te- 
pense  for  the  lands  so  recovered  nant  in  tail  in  remainder,  here  Ed- 
against  him  by  Golding ;  which  wards  doth  first  vouch  Barker,  and 
lands  are  now  absolutely  vested  in  then  Barker  vouches  Jacob  Mor- 
the  said  recoveror  by  judgment  of  land  the  common  vouchee ;  who  is 
law,  and  seisin  thereof  is  delivered  always  the  last  person  vouched, 
by  the  iheriff  of  the  county.    So  and  always  makes  defiuilt :  where- 
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which  80  disdaimeth.     But  if  an  ahhot  or  prior  be  Touched  L^demmmt 
by  force  of  homage  auncestrel,  &c.,  albeit  that  he  neyer  took  botorpHar 
homage,  &c.,  yet  he  cannot  disclaim  in  this  case,  nor  in  any 
other  case,  a  thing  in  fee  which  hath  been  vested  in  their  p.  lo  &  4 
house. 

147  Also,  if  a  man  which  holds  his  land  by  homage  aunces-  Lmdkoumim 
trel  alien  to  another  in  fee,  the  alienee  shall  do  honuute  to  his  ^!t^luw^f. 
lord,  but  he  holdeth  not  of  his  lord  by  homage  auncestrel;  be-  g<<g»,a>  to 
cause  the  tenancy  was  not  continued  in  the  blood  of  the  ances-  v^^  </«»- 
tors  of  the  alienee ;  neither  shall  the  alienee  ever  have  warranty  JJJ^J^jJJ^ 
of  the  land  of  his  lord,  because  the  continnance  of  the  tenancy  ^^^^^ 
in  the  tenant,  and  in  his  blood  by  the  alienation,  is  discon-  y^^gj^^ 
tinned.     And  so  see,   that  if  the  tenant  that  holdeth  his  ^^^^']J^^ 
land  of  his  lord  by  homage  auncestrel  alien  in  fee,  though  ^Sf^^^J^ 
he  take  an  estate  again  of  the  alienee  in  fee,  yet  he  holdeth  ^H^i^Zi!^ 
the  land  by  homage,  but  not  by  homage  auncestrel.  mmZuS!^ 

Me9  si  tin  abbe  ou  prior  9oit  vouehe  per  force  de  homage  aun^ 
cestrel,  ^c,  coment  que  il  ne  ungues  prist  homage,  ^.,  unqore 
il  ne  poet  disclmmer  en  tielx  caSy  ne  en  ntU  autre  cas,  chose  de 
fee  que  ad  este  vestue  en  lour  meason, 

^'^7  Item,  si  home  que  tient  sa  terre  per  homage  auncestrel 
aliena  sa  terre  a  un  autre  en  fee,  lalienSferra  homage  a  son 
seignour,  mes  il  ne  tient  de  son  seigneur  per  homage  aunces- 
trel, pur  ceo  que  le  tenauneie  nejuist  continue  en  le  sank  de 
les  auneestres  laUeni;  ne  laUeni  naverajamez  la  garrauntie 
de  sa  terre  de  son  seignour,  pur  ceo  que  le  continuance  del  te- 
nauneie en  le  tenaunt  et  en  son  sank  per  lalienacion  est  discon- 
tinue, £t  sic  vide,  que  si  tenaunt  qui  tient  sa  terre  per 
homage  auncestrel  de  son  seignour,  aliena  en  fee,  coment  que 
U  reprist  estate  del  alienS  arrerement  en  fee,  il  tient  la  terre 
per  homage,  mes  nemy  per  homage  auncestrel. 


ktrdj  olw 
1 14a 


by  tlie  denumdant  Golding  reooven  oofera  the  like  against  Morland  the 

the  land  against  the  tenant  Ed-  common   vouchee,    against  whom 

^trds,  and  Edwards  recovers  a  re-  snch  ideal  recovery  in  yalue  is  al- 

oompense  of  equal  value  against  ways  ultimately  awarded.'' — B.  C. 

Barker  the  first  vouchee ;  who  re-  iL  358-9. 
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BomagB,  tmee       1^  Also  it  is  Said,  that,  if  a  man  holds  his  hind  of  his  lord 

huti/b.  his  lord,  and  the  lord  hath  issae  a  son  and  dies,  and  the 

^»^««8i45,  sQJigQQry  descendeth  to  the  son;  in  this  case  the  tenant 
n!ShJ^i^  who  did  homage  to  the  father  shall  not  do  homage  to  the 
to  fhefiSar  Bon,  becanse  that,  when  a  tenant  hath  once  done  homage  to 
S^m'teX  his  lord,  he  is  excused  for  term  of  his  life  to  do  homage  to 
«oocMefft«(0.  any  other  heir  of  the  lord;  but  yet  he  shall  do  fealty  to  the 
wanmttifMd  SOU  and  heir  of  the  lord,  although  he  did  fealty  to  his  father. 
*****  ISJEli  ^*®  Also,  if  the  lord,  after  the  homage  done  unto  him  by  the 
ho^miaf^  tenant,  grant  the  service  of  his  tenant  by  deed  to  another  in 
fee,  and  the  tenant  attumeth,  &c.,  the  tenant  shall  not  be  com- 
pelled to  do  homage;  but  he  shall  do  fealty,  although  he  did 
fSi'JSu  Realty  before  to  the  grantor.  For  fealty  is  incident  to  every 
attornment  of  the  tenant  when  the  seignory  is  granted,  &c. 


ftom  tenant 


uponMuyat- 


But  when       But  if  any  man  be  seised  of  a  manor,  and  another  holds  of 


i» 


covered,  ote  f.  him  the  land  as  of  the  manor  aforesaid  by  homage,  which  te- 
to  ute    nant  hath  done  homage  to  his  lord  who  is  seised  of  the  manor, 

1^  Item,  il  est  dii,  que  si  home  Hent  sa  terre  de  son  set- 
gnour  per  homage  etfealU,  et  il  ad  fait  homage  et  /ealtS  a 
son  seignouTf  et  le  seigtwur  ad  issue  fitZy  et  detfie,  et  le  sei- 
gnourie  descendist  a  lefitz;  en  ceo  cos  le  tenaunt  qui  fist  ho- 
mage alpere,  ne/erra  homage  alfitz,  pur  ceo  que  quant  un  te- 
naunt ad  fait  unfoitz  homage  a  son  seignour,  il  est  excuse  pur 
terme  de  sa  vie  defaire  homage  a  aseun  autre  heire  del  sei- 
gnour; mes  unqore  il  ferra  fealti  alfitz  et  heire  le  seignour ^ 
coment  que  ilfistfealtS  a  son  per e. 

1^9  Item,  si  le  seignour ^  apres  le  homage  a  luy  fait  per  son 
tenaunt,  graunt  le  service  de  son  tenaunt  per  fait  a  un  autre 
en  fee,  et  le  tenaunt  attouma,  ^c,  donques  le  tenaunt  ne 
serra  mye  compeUe  de  faire  homage,  mes  il  fsrra  fealtS, 
coment  quil fist  fealtS  devant  a  le  grauntor,  Qarfealti  est 
incident  a  chescun  attoumement  del  tenaunt,  quant  le  sei' 
gnourie  est  graunte,  ^.  Mes  si  ascun  home  soit  seisi  dun 
manor,  et  un  autre  home  tient  de  lug  sa  terre  come  de  le  ma- 
nor avauntditper  homage,  le  quele  ad  fait  homage  a  son  sei- 
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if  afterwards  a  stranger  bringetb  a  pngcipe  quod  reddat  rwwwftr.jtr 

afininst  the  lord  of  the  manor  and  recoyereth  the  manor  pomtMer 

^°  MJ«,  and  tUa 

aiEainst  him,  and  sues  execution,  &c.:  in  this  case  the  tenant  rmwavMiMit 

^  tk9  tenant}  fiit 

shall  again  do  homage  to  him  that  recovered  the  manor,  al-  ^^Iff^ 

though  he  had  done  homage  before;  because  the  estate  of  him  Sw^f^Sm 


that  received  the  homage  [before],  is  defeated  by  the  reco-  J2i*3JJSJ,rf 

very;  and  it  shall  not  he  in  the  mouth  of  the  tenant  to  falsify  '*^*^*'" 

or  defeat  the  recovery  which  was  against  his  lord.    And  so  see  juvenii^  &». 

a  diversity  in  this  case,  where  a  man  cometh  to  his  seignory  tkm  aiT 


by  recovery,  and  where  he  cometh  by  descent  or  grant  to  *"^ 


the  seignory. 

1^  Also,  if  a  tenant  who  ought  by  his  tenure  to  do  his  4/t^^iid$r<ff 
lord  homage,  cometh  to  his  lord  and  saith  unto  him.  Sir,  I 
ought  to  do  homage  unto  you  for  the  tenements  which  I 
hold  of  you,  and  I  am  here  ready  to  do  homage  to  you  for  the 
same  tenements,  and  therefore  I  pray  you  that  you  would 
now  receive  the  same  from  me;  ^^^  and  if  the  lord  shaU  then  m< 
reftise  to  receive  it,  then  after  such  refusal  the  lord  cannot  dis- 
train the  tenant  for  the  homage,  before  that  the  lord  require 

fffumr  qui  est  teisi  del  manor,  si  apres  un  estraunge  port  un 
Precipe  quod  reddat  envers  le  seignour  del  manor  et  recovera 
le  manor  enters  luy,  et  suist  execucion,  ^c,  en  ceo  caa  le  te- 
naunt/erra  autre/oitz  homage  a  celuy  qui  recovera  le  manor, 
eoment  que  Ufist  homage  devaunt,  pur  ceo  que  testate  celuy  que 
resceut  le  homage,  est  defete  per  le  recoverer;  et  il  negirra  en 
la  bouche  le  tenaunt  afauxer  ou  defeter  le  recover er  quefuist 
envers  son  seigmmr.  £t  sic  vide  diversitatem  en  ceo  eas  lou 
home  vient  a  son  seignourie  per  recoverer,  et  lou  il  vient  per 
discent  ou  per  graunt  al  seignourie. 

1^  Item,  si  un  tenaunt  qui  doit  per  son  tenure  f aire  a  son 
seignour  homage  vient  a  son  seignour,  et  dit  a  lug.  Sir,  jeo  dog 
a  vous/mre  homage  pur  les  tenementes  que  jeo  teigne  de  vous, 
etjeo  sue  icy  prist  a  vous  /aire  homage  pur  mesmes  les  tene- 
mentes, pur  que  jeo  vous  prie  que  ore  ceo  voillez  resceyver  de 
moy;  1^^  et  si  le  seignour  adonques  rejusa  de  ceo  resceyver, 
donques  apres  tiel  rejusell  le  seignour  ne  poet  distreigner  le 


186  LTTTLETON's  tenures.  [book  II. 

the  tenant  to  do  homage  unto  him,  and  the  tenant  refaae  to 

do  it. 
fijM^MMh        159  Also  a  man  may  hold  his  land  hy  homage  auncestrel 
!!^&SmSiL  *^^  ^y  escuage,  or  by  other  knighf  s  serrice,  as  well  as  he  may 
^SStf^atr-     ^^^^  ^  ^^  ^y  l^omAge  auncestrel  in  socage,  &c. 

9tee,  at  teats'- 
HyreiH9oeag9t 

fon^iir«</     tenauntpur  le  homage,  devant  que  eeo  le  eeignour  requiroit  le 
tenaunt  de  /aire  a  luy  homagey  et  le  tenaunt  a  ceo /aire  re- 
/usa. 

1*2  Item,  home  poet  tenir  sa  terre  per  homage  auncestrel  et 
per  eBCuagCy  ou  per  autre  service  de  chivaler,  auxibien  sicome 
ilpoet  tenir  sa  terre  per  homage  auncestrel  en  socage,  ^c. 


187 


CHAPTER  VIII. 


GRAND   SERJEANTY. 

1^  Tenure  by  grand  serjeanty  (a)  is,  where  a  man  holds  D^finUkni^ 
bis  lands  or  tenements  of  our  lord  the  king  by  such  ser-  JCmS. 
Tices  as  he  ought  to  do  in  his  proper  person  to  the  king;  as 
to  cany  the  banner  of  the  king,  or  his  lance,  or  to  lead  his 
army,  or  to  be  his  marshal,  or  to  carry  his  sword  before  him 
at  his  coronation,  or  to  be  his  sewer  at  his  coronation,  or  his 
carver,  or  his  butler,  or  to  be  one  of  his  chamberlains  of  the 
receipt  of  his  exchequer,  or  to  do  other  like  sendees,  &c. 
And  the  cause  why  this  service  is  called  grand  serjeanty  is, 

1^  Tenure  per  ground  setjeantie  est,  lou  un  home  tient  sez 
terrez  ou  tenementez  de  nostre  seignour  le  roy  per  tielw  ser- 
vices quil  doit  en  son  propre  person /aire  ed  roy;  come  de  por- 
ter le  banere  nostre  seignour  le  roy,  ou  sa  lance,  ou  de  amesner 
son  hoste,  ou  desire  son  mareschall,  ou  de  porter  son  espee  de- 
vaunt  luy  a  son  coronement,  ou  destre  son  sewer  a  son  corone- 
ment,  ou  son  carver,  ou  son  butler,  ou  destre  un  de  ses  cham- 
herleyns  de  le  resceit  de  son  eschequer,  ou  defaire  autres  tielx 
services,  ^c,    Et  la  cause  que  tiel  service  est  appeUe  ground 


(a)  To  hold  by  gpraand  serjeanty  berk,  t.  e.  a  coat  of  mail  or  brigan- 

18  as  if  a  man  hold  oertein  lands  or  dine],  or  snch  like,  and  thereto  be- 

tenementea  of  the  king  to  go  with  longeth  warde,  marriage,  and  re- 

him  in  his  host,  or  to  beare  his  liefe,  as  it  appeareth  in  the  treatise 

banner  with   him  in  his  warres,  of  wards  and  reliefes. — Old/e  7e- 

or  to  leade  his  host,  [or  to  find  a  ntire*,  %  2. 
man  at  arms,  or  a  horse  or  a  haa- 


MUM  Of 
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for  that  it  is  a  greater  and  more  worthy  service  than  the  ser- 
vice in  the  tenure  of  escuage.  For  he  that  holdeth  hy  escu- 
age  is  not  limited  hy  his  tenure  to  do  any  more  especial  ser- 
vice than  any  other  that  holdeth  hy  escuage  ought  to  do: 
hut  he  that  holdeth  hy  grand  serjeanty  ought  to  do  some 
special  service  to  the  king,  vf hich  he  that  holds  by  escuage 
ought  not  to  do. 
What  ntt^  1^  Also^  if  a  tenant  which  holds  by  escuage  dieth,  his  heir 
Mr.  being  of  full  age,  if  he  holdeth  by  one  knight's  fee,  the  heir 

shall  pay  but  a  cs.  for  relief,  as  is  ordained  by  the  statute  of 
Magna  Charta,  c.  2.  But  if  he,  that  holdeth  of  the  king  by 
grand  serjeanty,  dieth,  his  heir  being  of  full  age,  the  heir 
shall  pay  to  the  king  for  relief  one  year's  value  of  the  lands 
or  tenements  which  he  holdeth  of  the  king  by  grand  ser- 
jeanty, over  and  beside  all  charges  and  reprises.  And  it  is  to 
be  understood,  that  setjeantia  in  Latin  is  the  same  guod  ser-- 
viHum,  and  so  magna  serjeantia  is  the  same  quod  magnum  ser- 
ffitium, 
oe^irwiM  b$^       1^  Also,  they  which  hold  by  escuage  ought  to  do  their  ser- 

teneantie  ett,  pur  ceo  que  il  eat  pluis  grand  et  pluis  digne 
service  que  est  le  service  en  le  tenure  per  escuage.  Qar  celuy 
qui  tient  per  escuage  nest  pas  limite  per  sa  tenure  de  faire 
aseun  pluis  especiall  service  que  ascun  autre  qui  tient  per  es- 
cuage doit /aire.  Mes  celuy  qui  tient  per  graund  serjeantie 
doit  faire  un  especiall  service  a  roy,  quit  tient  per  escuage  ne 
doit /aire. 

1^  Item,  si  tenaunt  que  tient  per  escuage  morust,  son  heire 
esteant  depleyn  age,  sU  tenoit  per  un/ee  de  chivaler,  leire  ne 
paiera /orsque  Cs.  pur  relief,  come  est  ordeigne  per  lestatute 
Magna  Charta,  [cap.  2].  Mes  si  cesty  qui  tient  de  roy  per 
graund  serjeantie  morust,  son  heire  esteant  depleyn  age  leire 
paiera  a  roy  pur  relief  le  value  de  les  terrez  ou  tenementez 
per  an,  ouster  lez  charges  et  reprisez,  queux  il  tient  de  roy 
per  graund  serjeantie.  Et  est  assavoir,  que  seijeantia  en 
Latin  idem  est  quod  servitium;  et  sic  magna  seijeantia  idem 
est  quod  magnum  servitium. 

iM  Item,  ceux  qui  teignountper  escuage  doient  /aire  lour 
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▼ice  out  of  the  realm;  but  they  which  hold  by  grand  ser-  M^jm^Art 
jeanty  (for  the  most  part)  ought  to  do  their  service  within  the 
realm. 

^^  Also,  it  is  said,  that,  in  the  marches  of  Scotland  some 
hold  of  the  king  by  comage,  that  is  to  say,  to  wind  a  horn,  to 
warn  the  men  of  the  country  when  they  hear  that  the  Scots 
or  other  enemies  are  come,  or  will  enter  into  England,  &c. 
which  service  is  grand  serjeanty.  But  if  any  tenant  hold  of 
any  other  lord  than  of  the  king  by  such  service  of  comage, 
this  is  not  grand  seijeanty;  but  it  is  knight's  service,  and  it 
draweth  to  it  ward  and  marriage:  for  none  can  hold  by 
grand  serjeanty  but  of  the  king  only. 

1^7  Also,  it  may  be  seen  in  anno  11  H.  4,  that  Cockayne^ 
then  chief  baron  of  the  Exchequer,  came  into  the  common  place, 
and  brought  with  him  the  copy  of  a  record  in  these  words: — 
"  Talis  tenet  tantam  terram  de  domino  rege  per  serjeantiam, 

ad  inveniendum  unum  hominem  ad  guerram  ubicunque  [fii- 

erit]  inira  quatuor  maria,"  &c.     And  he  demanded  if  this 


4i 


^ervkez  hors  de  roialme,  mes  eeux  qui  teignount  per  grawnde 
eerjeantie,  pur  le  gremdre  parties  doientfair  lour  eervieee 
deitis  le  roialme. 

1^  Item,  U  eat  dit,  que  en  le  marchez  de  Scotland  aseuns 
teignount  de  roy  per  comage,  sdl.  per  ventiler  un  come,  pur 
gamer  homes  depays,  ^c,  quant  ils  oient  que  le  Scottea  ou 
autree  enemyes  veignont  ou  voillent  entrer  en  Engleterre,  ^., 
quel  service  est  graunde  sefjeantie,  Mes  si  ascun  tenaunt 
tient  dascun  autre  seigwmr  que  de  roy  per  tiel  service  de 
comagcy  ceo  nest  pas  graunde  setjeantie,  mes  est  service  de 
chivaler,  et  treit  a  luy  garde  et  mariage:  qar  nul  poet  tener 
per  graunde  serjeantie  si  non  de  roy  tantsoulement, 

^^  Item,  home  poet  veier  anno  zi.  H.  iiij.  que  Cockayne 
adonques  chief  baron  deschequer,  vient  en  le  comen  bank,  por- 
tant  ovesques  luy  la  copie  dun  reeorde  in  hsec  verba: — 
^*  Talis  tenet  tantam  terram  de  domino  rege  per  serjeantiam, 
*'  ad  inveniendum  unum  hominem  ad  guerram  ubicunque  vi\fra 
**  quatuor  maria,*^  ^c.    Et  U  demaunda  siljvist  graunde 
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were  grand  serjeanty  or  petit  serjeanty.    And  Hank,  (b)  then 
said  that  it  was  grand  serjeanty;  because  he  had  a  service  to 
do  by  the  body  of  a  man;  and  if  he  conld  not  find  a  man  to 
do  the  service  for  him,  he  himself  must  do  it.     QuodaUijus- 
ticiarii  eonceMerunt.    Then,  saith  Cockayne,  ought  the  te- 
nant in  this  case  to  pay  relief  to  the  value  of  the  land  by  the 
The  wage  qf    ycBT?    Ad  quod  noH  Jkityeapofuum.     [For  they  did  not  need 
^nH^S^    to  give  him  any  answer  to  that  point,  because,  if  it  was  grand 
eof(Hi»me9,      scijeauty,  he  might  know  by  the  usage  in  the  Exchequer 
firmed fiH-imo   what  sum  hc  should  pay;  for  from  thence  came  the  know- 
piowd.  391.'     ledge  of  the  law  in  this  point  to  the  judges  of  the  other  courts, 
and,  therefore,  their  silence  to  that  question  was  more  proper 
than  an  answer,  and  by  their  silence  they  attributed  the 
knowledge  of  it  to  the  Exchequer. — Phwd.  321.] 
TVmmty  ^^  And  uotc,  that  all  who  hold  of  the  king  by  grand  ser- 

femHteate-  jeauty  hold  of  thc  king  by  knight's  service,  and  the  king  for 
knigffeeer-  this  shall  havc  Ward,  marriage,  and  relief;  but  he  shall  not 
Eeeuagenat  havc  of  them  escusge,  unless  they  hold  of  him  by  escuage. 


tenureUhif 


sefjeantie  ou  petit  serjeantie,  Et  Hank,  adonquea  disait,  que 
il  fidst  graunde  eerjeantiey  pur  ceo  quit  ad  service  a /aire  per 
corps  dun  home,  et  sil  ne  purroit  trover  nul  home  a  /aire  le 
service  pur  luy,  il  mesme  duyst  le/aire*  Quod  alii  justidarii 
concesserunt.  Cockayne.  Donques  duist  le  tcTiaunt  en  ceo 
cos  paier  relief  al  value  del  terre  per  an  ?  Ad  quod  non  fuit 
responsum. 

^B®  Et  nota,  que  toutz  que  teignount  de  roy  per  graunde  ser- 
jeantie teiffnount  de  roy  per  service  de  chivaler,  et  le  roy  pur 
ceo  avera  garde,  mariage,  et  relie/;  mez  le  roy  navera  de  ewe 
escuage,  sils  ne  teignount  de  luy  per  escuage. 


(b)  This  ridiculous  abbreviation,  tions,  which  are  to  be  found  in  the 

which  many mayhave  takenfor atrue  year-books  and  he  gives  many  sped- 

name,  represents  William  Hank'  mens  of  them,  viz.  Mut,  for  Mut- 

ford,  king's  seijeant  1391,  and  a  ford.  Shard,  (or  SAardelotc;  Scorb. 

jnstioeof  e.P.1398.     Sh  William  for  Scorburghe,  Scc—Dugd,  Ori^ 

Dugdale   notices   these  abbrevia-  gin.  Juridic.  Preface^  foL  1. 
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CHAPTER  IX. 


PETTY   8ERJEANTY. 

1^  Tenure  by  petit  seijeanty  (a)  is,  where  a  man  holds 
his  lands  of  our  lord  the  king,  to  3rield  to  him  yearly  a 
bow,  or  a  sword,  or  a  dagger,  or  a  knife,  or  a  lance,  or 
a  pair  of  gloves  of  mail,  or  a  pair  of  gilt  spurs,  or  an  ar- 
row, or  divers  arrows,  or  to  yield  sach  other  small  things 
belongbg  to  war.     ^^And  such  service  is  but  socage  in  ThuttoBoe- 

tfKAM  fjMK^tfV^V  lift 

effect,  because  that  such  tenant  by  his  tenure  ought  not  to  3ler. 

go,  nor  do  anything  in  his  proper  person  touching  the  war; 

but  to  render  and  pay  yearly  certain  things  to  the  king,  as  a 

man  ought  to  pay  a  rent.     ^^^  And  note  well,  that  a  man  can-   tm»  tmun 

Uteking, 

1^  TeTture  per  petit  eerjeantie  est,  lou  home  tieni  ea  terre 
de  nostre  eeignour  le  my,  de  rendre  an  toy  annuelment  un 
arke,  <m  un  espee,  cu  un  dagger,  ou  un  eotel,  ou  un  launce,  ou 
un  poire  de  gauntz  deferre,  ou  un  poire  deeporreg  dorSs,  ou 
un  sete,  ou  divers  setez,  ou  de  rendre  autres  tielx  petitz  choses 
touchantz  la  guerre.  ^^  Et  tiel  service  nest  forsque  socage 
en  effecte,  pur  ceo  que  tiel  tenaunt  per  son  tenure  ne  doit  aler 
ne/aire  ascunchoss  en  son  propre  person  touchaunt  la  guerre, 
mes  de  rendre  et  paier  annuelment  certeyns  choses  a  roy,  si- 
come  home  doit  paier  un  rent.     ^^^  Et  not  a,  que  home  ne  poet 


(a)  To  holde  byjietit  seijeantie  Charta,  cap.  zzvi.*],  and  there  be- 

18,  as  if  a  man  holde  of  the  Idnge  longeth  not  warde,  maryage,  nor 

landes  ortenementeayelding  tohim  relief.     And  marke  well,  that  a 

a  knife,  a  buckler,  an  arrowe,  a  man  may  not  holde  by  graund  or 

bowe  without  atringe,  or  other  like  petit  seijeantie,  but  of  the  king. — 

service  at  the  will  of  the  first  feof-  Olde  Tenures,  %  3. 
foor,    [as  it   appears   in  Magna 

*  Some  copies  omit  the  words  within  brackets. 
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not  hold  by  grand  serjeanty^  nor  by  petit  seijeanty^  but  of  the 
king,  &c. 

tener per  graunde  serjeanHe,  neper  petit  serfeantie,  sinon  de 


CONCLUDING    REMARKS. 


Grand  serjeanty  was  deemed  knight's  service  in  capite, 
and  petty  serjeanty,  socage  in  capites  consequently  the  ruin- 
ous incidents  of  ward,  marriage,  primer  seisin,  livery  and  li- 
cense to  alien,  with  what  was  termed  the  king's  prerogative 
to  wardships  and  primer  seisins  of  all  other  lands  holden  of 
subjects  in  knighfs  service,  attached  upon  the  tenure  of  grand 
serjeanty;  but  the  tenant  in  petty  serjeanty  being  a  socage 
tenant,  was  chargeable  with  a  relief  only.  The  statute  12 
Gar.  2,  c.  24,  which  abolished  tenures  in  capite,  reheved 
grand  serjeanty  of  its  burden,  and  in  all  other  respects  both 
these  tenures  remain  the  same  as  before  the  statute.  The 
renders  in  petty  serjeanty  appear  not  unfirequently  to  have 
been  services  of  convenience  to  the  king  in  his  progresses  or 
joumies  (6). 


(b)  Penkellj  Com'  Comub'. 

Johannes  de  DreveiUy  tenet  in  John  de  Treveilly  holds  in  Pen- 

Penkelly  tn  com,  Corm^*  dtnU-  kelly,  in  the  county  of  Cornwall, 

diam  aeram  terrm  Comuhieneemf  half  a  Cornish  acre  of  land,  by  the 

per  eetyantiam   ree^endi   unam  seijeanty  of  reoelTing  a  grey  riding- 

etgiMnn  de  grieaneo  ad  pantem  de  hood  at  Panleton  Bridge,  when  the 

Panleton,eumrexfiieritinijen»en-  king   should  be   coming   towards 

do  vemta  Comuhiam  et  nUrando,  Cornwall  and  ^tering,  of  the  lord 

de  domino  de  Cabilia,  qui  earn  in  of  Cabilia,  who  on  the  coming  of 

adventu  domini  regis  ibidem  de^  the  king  ought  to  carry  it  thither, 

ferre  debet,  et  earn  tradere  eidem  and  dellTer  it  to  the  said  John ; 

Johannis  qui  qttidem  Jokannee  ca^  which  said  John  ought  to   carry 

pom  iliam  ferre  debet  cum  domino  that  hood  with  our  lord  the  king 

regeper  totem  Commbiam.  thronghout  all  Cornwall. 
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CHAPTER  X. 


TENURE    IN    BURGAGE. 

Burgage  is  the  tenure  by  which  lands  and  tenements 
within  boroughs  and  towns  are  holden  of  the  king  or  of 
a  subject.  The  form  of  this  tenure  is  evidently  Norman^ 
though  the  course  of  customary  descent  is  English;  the  ren- 
der being  certain,  constituted  this  tenure  a  tenure  in  soc- 
age (§  162).  The  circumstance  of  Borough-English  (a)  being 
of  English  origin  and  before  the  Conquest,  does  not  de- 
tract from  its  feudality,  burgage  signifying  burgh-service,  or 
that  service  upon  which  tenements  in  a  borough  are  holden. 
The  word  <'  borough  "  is  a  Saxon  word,  pronounced  borhoe, 
whilst  the  word  burgh  or  bcurg  is  French;  whence  it  may  be 
concluded,  that  the  Normans  engrafted  their  tenure  per  bur" 
gage  upon  those  towns  which  were  deemed  capable  of  re- 
ceiving, or  reckoned  of  sufficient  importance  to  be  subjected 
to  the  terms  of  feudal  tenure:  in  some  towns  or  boroughs. 


(a)  The   name    [Boiongh-Eng-  be  collected  from  1  E.  3,  12,  where 

lish]  itself  guides  ns  to  judge  of  it  is  said,  that  in  NoiHngham  there 

the  antiquity,  and  teaches  us  that  are  two  tenures,  Burgh  Engloyet 

this  custom  had  its  rise  among  the  and  Burgh  Frauncoge»i  the  usages 

Anglo-Saxons;  indeed,  it  is  proba-  of  which  tenures  are  such,  that  all 

ble  that  it  was  not  known  by  this  the  tenements  whereof  the  ances- 

title,  until  the  Normans,  who  were  tor  dies  seised  in  Burgh  Engloyet, 

strangers  to  any  such  kind  of  de-  ought  to  descend  to  the  youngest 

scent  in  their  own  country,  on  their  son ;    and  all    the    tenements    in 

settlement  in  this  kingdom  gave  it  Burgh  Frauncoyes  to  the  eldest 

the  name  of  the  CuMtqm  qf  the  son,  as  at  common  law. — Appendix 

Saxon  Tmms,    to   distinguish    it  to  Robimon  on  OavelJHnd;  Qf  th9 

from,  their  own  law;  and  this  may  Cuitom  qf  Borough-Sngliih. 

O 
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the  ancient  English  course  of  descent  was  preserved;  in  others, 
the  course  of  descent  followed  the  Norman  ctutumier.  Those 
horoughs  which  were  not  subject  to  the  imposition  of  a  new  cus- 
tom, were  in  all  probability  the  most  insignificant,  the  tenants 
being  little  else  than  mean  artificers;  whilst  in  larger  towns, 
the  tenements  were  more  valuable,  consequently,  the  tenants 
more  profitable  to  their  lords.  This  tenure  was  never  a  mili- 
tary one,  as  the  tenants,  even  of  the  better  sort,  were  persons 
engaged  in  commerce  and  trade, — pursuits  which  were  deemed 
ignoble  by  our  ancestors  in  those  warlike  or  rather  barbarous 
times.  The  incorporation  of  horoughs  or  the  creation  of 
cities  relieved  the  tenants  and  inhabitants  from  many  bur- 
dens, imposed  by  the  king  or  the  lord  to  whom  he  had 
granted  them,  and  as  commerce  gained  ground,  many  bo- 
roughs obtained  charters  of  incorporation;  but  this  part  of 
the  subject  properly  helongs  to  the  potitical  history  of  bo- 
rou^s,  to  which  the  reader  is  necessarily  referred.  The  im- 
munities of  boroughs  were  in  most  instances  obtained  piece- 
meal and  for  money  paid  to  their  lords:  for  example,  first 
the  lord  of  the  borough  remitted  a  toll,  then  granted  a  market, 
then  reduced  the  fines  payable  on  alienation  and  decease; 
lastly,  by  payment  of  a  fine,  a  charter  of  royal  incorporation 
was  by  the  interest  of  the  lord  obtained  from  the  king  as  su- 
perior lord,  who  also  had  some  share  in  the  price  paid  for  this 
last  act  of  enfranchisement. 

Burgage  tenure  appears  to  be  noticed  in  the  hooks  as  a  spe- 
cies of  ancient  demesne,  so  far  as  concerns  the  tenure  of  those 
towns  which  were  holden  of  King  Edward  at  the  time  of  the 
Conquest,  or  were  qtuui  ancient  demesne,  as  being  granted  by 
King  William,  which  may  account  for  the  expression  which  oc- 
curs more  than  once  in  the  year-books,  arguendo,  that  Lon- 
don was  ancient  demesne  of  the  king;  a  proposition  that  never 
was  sanctioned,  but  rather  repudiated.  The  tenements  of 
a  borough  or  a  city,  when  freed  from  the  burdens  of  tenure  im- 
posed by  a  lord,  were  then  holden  of  the  mayor,  or  those 
in  whom  the  government  as  well  as  the  property  of  the  bo- 
rough or  city  was  vested. 
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Lyttleton's  remarks  on  this  tenure  tend  to  explain  what 
burgage  tenure  is,  (for  it  is  capable  of  subsisting,  and  does  in 
many  places  subsist  to  the  present  day  (§  162)),  and  give 
the  definition  of  a  borough  (§  165).  He  next  treats  of  the 
customs  of  such  boroughs,  especially  as  to  testamentary  alien- 
ation, (since  extended  by  statute  to  aU  kind  of  real  as  well  as 
personal  property)  (§  168),  and  concludes  with  a  dissertation 
upon  custom,  prescription,  and  the  limitation  of  real  actions; 
a  subject  resumed  in  the  following  chapter  (§  183),  so  far  as 
concerns  the  mode  of  prescribing. 


i62Xenure  in  burgage  (a)  is  where  there  is  an  ancient  TmanutH 
borough,  whereof  the  king  is  lord,  and  they  that  hare  tene-  fv  certain 
ments  within  the  borough  hold  of  the  king  their  tenements,  '^^'  «a<«*  <• 
so  that  every  tenant  for  his  tenement  ought  to  pay  to  the 
kinir  a  certain  rent  by  year,  &c.     And  such  tenure  is  but  Andainmaif 
tenure  m  socage.     ^^  In  the  same  manner  it  is,  where  ano-  i«^ 
ther  lord  spiritual  or  temporal  is  lord  of  such  a  borough,  and 
the  tenants  of  the  tenements  in  such  boroughs  hold  of  their 
lord,  to  pay,  each  of  them,  an  annual  rent.     ^^  And  it  wh^thute- 

1®*  Tenure  en  bvrgctge  est,  lou  nn  auncien  baroghe  est,  de 
que  le  roy  est  seignour,  et  ceux  que  ont  tenementes  deins  le  ho- 
roghe  teignount  del  roy  lour  tenementes,  que  chescun  tenaunt 
pur  son  tenement  doit  paier  a  roy  un  certeyn  rent  per  an  ^c. 
Et  tiel  tenure  nest  forsque  tenure  en  socage.  ^^  Enmesme  le 
manere  est,  lou  un  autre  seignour  espirituell  ou  temporell  est 
seignour  de  tiel  horoghe,  et  les  tenauntes  dez  tenementes  en 
tielx  boroghes  teignount  de  lour  seignour,  a  paier,  chescun 


(a)  To  holde  in  burgage,  is  to  there  where  another  man  then  bur- 

holde  as  if  the  borgeis  holde  of  gels  holdeth  of  any  lord  landes  or 

tiiekinge,  or  of  another  lord,  landes  tenements  in  borgage  yelding  to 

or  tenements  yelding  to  him  a  cer-  him  a  certeine  rent  by  yeare. — 

teine.  rent  by  the  yeare ;    or  els  Olde  Tenure$j  §  12. 

o  2 
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is  called  tenure  in  burgage,  for  that  the  tenements  within 
the  borough  be  holden  of  the  lord  of  the  borough  by  certain 
rent,  [&c.*]  (&). 

And  it  is  to  wit,  that  the  ancient  towns  called  boroughs 
be  the  most  ancient  towns  that  be  within  England;  for 
those  towns  that  now  be  cities  or  counties,  in  old  time 
were  boroughs,  and  called  i)oroughs;  for  of  such  old 
towns  called  boroughs  come  the  burgesses  of  parliament  to 
the  parliament,  when  the  king  hath  summoned  his  parlia- 
ment. 

1^  Also  for  the  greater  part  such  boroughs  have  divers 
customs  and  usages,  which  other  towns  have  not,  for  some 
boroughs  have  such  a  custom,  that,  if  a  man  have  issue 
many  sons  and  dieth,  the  youngest  son  shall  inherit  all  the 
tenements  which  were  his  father's  within  the  same  borough, 

deux  un  annuell  rent.  ^^  Et  est  appelle  tenure  en  burgage, 
pur  ceo  que  lee  tenementes  deins  le  boroghe  saunt  tewuz  del  set- 
gnaur  du  horogheper  certeyn  rent,  [^c.*]. 

Et  est  assavair  que  les  aunciene  villes  appellee  baroghes  eont 
lea  pluis  aunciene  villes  que  sant  deins  Engleterre;  qar  ceux 
villes  que  ore  sont  eitees  ou  countees,  en  auncien  temps  furent 
boroghes,  et  appellee  boroghes,  qar  de  tielx  aunciens  villes  ap- 
pellee borogheSf  veignount  les  burgeyses  de  parVhnent,  al  parU- 
ment  quant  le  roy  ad  sommone  son  parUment, 

166  Item,  pur  le  greindre  partie  tielx  boroghes  ount  divers 
customes  et  usagee  que  nount  pas  autres  villes,  qar  ascuns  bo- 
roghes ont  tiel  custome,  que  si  home  ad  issue  plusours  Jitz,  et 
morust,  le  puisne  fitz  enheritera  touts  Us  tenementes  que 
JurenJt  a  son  pere  deins  mesme  le  boroghe,  come  heire  a  son 


*  TbiB  Sfc,  first  appears  in  Roh, 


{b)  By  [&c.]  here,  18  implied  fe-    the  house  of  the  lord,  &c.->Co. 
alty  or  other  serrioei  as  to  repair    Lytt,  109,  a. 
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as  heir  unto  his  father,  by  force  of  the  custom:  and  such  cus- 
tom is  that  which  is  called  Borough-English  (c), 

166  Also,  in  some  boroughs,  by  the  custom,  the  wife  shall  Fmiwaeii. 
have  for  her  dower  all  the  tenements  which  were  her  husband's. 

167  Also,  in  some  boroughs,  by  the  custom,  a  man  may  de-  automtodt^ 
vise  by  his  testament,  his  lands  and  tenements,  which  he 
hath  in  fee-simple  within  the  same  borough  at  the  time  of  his 
death;  and  by  force  of  such  devise  he  to  whom  such  devise  is 
made,  after  the  death  of  the  devisor,  may  enter  into  the  tene- 
ments so  to  him  devised,  to  have  and  to  hold  to  him  accord-  Lbmp< 


ing  to  the  form  and  effect  of  the  devise,  without  any  livery  of 
seisin  to  be  made  to  him,  [&c.*] 

168  Also,  though  a  man  cannot  grant  or  give  his  tenements  aaa 
to  his  wife,  during  the  coverture,  because  his  wife  and  he  are  to^ 


Mchdevlm 


but  as  one  person  in  law,  yet  by  such  custom  he  can  devise  trtwjgg 

pere,  per  force  del  cwtome.     Et  tiel  cwtame  est  que  appelle 
Boroghe-English, 

166  Item,  en  ascitns  boroghes  per  le  custome,  feme  avera  pur 
sa  dower  toutes  les  tenement es  que  furent  a  son  baron. 

167  Item,  en  ascuns  boroghes  per  le  custome  home  poet  de- 
viser per  son  testament,  sez  terres  et  tenementes  quit  ad  en  fee- 
simple  deins  mesme  le  boroghe  at  temps  de  son  moriant;  et 
perforce  de  tiel  devise,  eeluy  a  qui  tiel  devise  est  fait,  apres  la 
mart  le  devisour,  poet  entrer  en  les  tenementes  issint  a  luy 
devises,  a  aver  et  tener  a  luy  solonques  lafourme  et  effect  del 
devise,  sauns  ascun  liv'&re  de  seisin  destrefait  a  luy,  [^c.*]. 

168  Item,  coment  que  home  ne  poet  graunter  ne  doner  sez  te- 
nement ez  a  safeme  duraunt  le  coverture,  pur  ceo  que  sa  feme 
et  luy  ne  sountforsque  unpersone  en  ley,  unqore  per  tiel  cus- 


*  This  8fc.  first  Appears  in  Meichl, 


(c)  The  reason  assigned  by  Lyt-     seems  to  be  the  most  probable  aa 
tleton  as  the  cause  and  origiiftd  of    well  as  the  most  reasonable, 
this  custom  is  given  at  $  211|  and 
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by  his  testament  his  tenements  to  his  wife,  to  haye  and 
to  hold  to  her  in  fee-simple,  or  in  fee-tail,  or  for  term  of  life, 
or  for  term  of  years;  for  that  such  devise  taketh  no  effect 
but  after  the  death  of  the  devisor.  [For  all  devises  do  not 
ijfanena  take  effect  but  ailer  the  death  of  the  devisor*.]  And  if  a 
m^it«tfid.  man  at  divers  times  makes  divers  testaments  and  divers  de- 
vises, &c.,  yet  the  last  devise  and  will  made  by  him  shall 
stand  {d). 

tome  il  poet  deviser  per  son  testament  ses  tenementes  a  sa 
feme,  a  aver  et  tener  a  luy  en  fee^simpley  cu  enfee-taille,  ou 
pur  terme  de  vie,  oupur  terme  des  ans;  pur  ceo  que  tiel  de- 
vise ne  prent  effect  forsque  apres  la  mart  le  devisour;  [jqar 
toutes  devises  neprerumnt  effecte  forsque  apres  la  mort  le  de- 
rwoiir*].  Et  si  home  fait  a  divers  temps  divers  testamentez 
et  divers  devises,  ^c,  unqore  le  darrein  devise  et  voluntefait 
per  luy,  estoiera. 


*  The  words  within  brackets  appear  in  Lettou  8f  M,,  but  are  not  in 
Machl,  or  Boh, 


{d)  This  testamentary  power  is  Saxon  and  Danish  ancestors,  was  in- 

now  extended  to  every  description  compatible  with  the  feudal  prind- 

of  real  property.    The  progress  of  pies  introduced  by  the  Norman  jn- 

testamentary  alienation  has   been  rists.    Mr.  Ritso  remarks — '*  The 

yery  slow,  though  it  commenced  construction  of  testamentary  alien- 

with  statute  of  £d.  1,  called '*  Quia  ation,  for  example,  was  originally 

emptores,"  The  steps  by  which  the  adopted  upon  a  purely  commercial 

genius  of  commerce  has  overcome  principle,  and  in  relaxation  of  the 

the  spirit  of  feudality  are  compre-  rigour  of  the  feudal  system,  which 

hensively  detailed  by  the  learned  had  a  direct  tendency  to  take  lands 

Mr.  Hargrove  in  his  note  to  Co,  out  of  commerce,   and  to  render 

Lytt,  111.  a.,   and  to  which  the  them  inalienable.    But  here,  again, 

studious  reader  is  referred.    De-  the  operation  of  a  feudal  principle 

vises  of  land  are  now  entirely  regu-  interferes  and  requires  a  seisin  in 

lated  by  the  Statute  of  Wills,  1  the  devisor,  analogous  to  that  of 

Vict.  c.  26.  the  feoffor  or  grantor  in  the  case  of 

The   power    of  devising   land,  aliepation  by  deed ;  so  that,  by  the 

which  was  in  use  among  our  Anglo-  law  of  England,  a  will  or  devise  of 
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1^  Also,  by  such  custom  a  man  can  deyise  by  his  testa-  Dnim  to «- 
ment,  that  his  executors  may  alien  and  sell  the  tenements  that 
he  hath  in  fee-simple  for  a  certain  sum  of  money,  to  dis- 
tribute for  his  soul.  In  this  case,  though  that  the  devisor 
die  seised  of  the  tenements,  and  the  tenements  descend  unto 
his  heir,  yet  the  executors  after  the  death  of  the  testator 
may  sell  the  tenements  so  devised,  and  put  out  the  heir,  and 
thereof  make  a  feoffment,  alienation,  and  estate,  by  deed  or 
without  deed,  to  them  to  whom  the  sale  is  made.  And  so 
may  ye  here  see  a  case  where  a  man  may  make  a  lawfiil  es- 
tate, and  yet  he  hath  nought  in  the  tenements  at  the  time  of 
the  estate  made.     And  the  cause  is,  for  that  the  custom  and 

169  Item,  per  tiel  cusiome  home  poet  deviser  per  eon  testa- 
ment, que  ses  executours  poient  aliener  et  vender  Us  tene- 
mentes  quit  ad  en  fee-single  pur  eerteyne  somme  dargent,  a 
distribuer  pur  son  dime.  En  eest  cos,  coment  que  le  devisour 
devyast  seisi  de  les  tenementes,  et  les  tenementes  descendount 
a  son  heire,  unqore  les  executours  aprea  la  mart  lour  testatour 
poient  vender  les  tenementez  issint  devises,  et  ouster  leire,  et 
ent  /aire  /eqffement,  cdienacion  et  estate,  per  fait  ou  sauns 
fait,  a  eux  a  qui  le  vende  est  fait.  Et  issint  poies  veier  icy 
un  cos  lou  home  poet  faire  loial  estate,  et  unqore  il  navoit 
riens  en  lejs  tenementes  a  temps  de  lest  ate  fait.  Et  le  cause 
est,  pur  ceo  que  la  customs  et  usage  ad  este  tiel,  ^c.     **  Quia 


lands  does  not  operate  by  way  of  ap-  By  statute  1  Vict.  c.  26,  s.  24, 

pointment  of  an  heir  generally,  as  in  which  takes  effect  with  regard  to  all 

the  Roman  law,  but  by  way  of  legal  wills  and  devises  executed    since 

conveyance  of  the  lands  themselves;  31st  Dec.  1837,  **  Every  will  shall 

and,  consequently  cannot  operate  be  construed,  with  reference  to  the 

on  any  freehold  lands,  which,  at  real  estate  and  personal  estate  com- 

the  time  of  making  the  will  of  the  prised  therein,  to  speak  and  take  ef- 

party,  had  not  this  species  of  sei-  feet  as  if  it  had  been  executed  im- 

sin.'' — Introduction  to  the  Science  mediately  before  the  death  of  the 

qf  the  Law.      Lond.  8vo.  1815,  testator,  unless  a  <x>ntrary  inten- 

p.  21.  tion  shall  appear  by  the  will." 
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usage  has  been  sach,  &c.    ^'  For  a  custom  used  upon  a  cer- 
*'  tain  reasonable  cause  barreth  the  common  law." 

170  And  note  well,  that  no  custom  is  allowable,  but  only  such 
custom  as  hath  been  [used*]  by  title  of  prescription,  that  is 
to  say,  from  time  whereof  the  memory  of  man  runneth  not  to 
the  contrary.  But  divers  opinions  have  been  concerning 
time  of  memory,  &c.,  and  of  title  of  prescription,  which  is  all 
one  in  the  law.  For  some  have  said,  that  time  of  memory 
should  be  said  from  time  of  limitation  in  a  writ  of  right,  that 
is  to  say,  from  the  time  of  King  Richard  the  First  after  the 
Conquest,  as  is  given  by  the  statute  of  Westminster  the  first, 
for  that  a  writ  of  right  is  the  most  high  writ  in  its  nature 
that  may  be;  and  in  such  a  writ  a  man  may  recover  his  right 
of  the  possession  of  his  ancestor  of  the  most  ancient  time  that 
any  man  may  by  any  writ  by  the  law,  &c.  And  insomuch 
that  it  is  given  by  the  said  statute,  that  in  a  writ  of  right 
none  shall  be  heard  to  demand  of  the  seisin  of  his  ancestors 


''  cofuuetudo  ex  certa  cauea  rationabiU  neitata  privat  comimu- 
"  nem  legetnJ* 

170  Et  not  ay  que  ntd  custome  eet  aUowdble,  mesque  tiel  cus- 
tome  que  ad  eate  [u«e*]  per  title  de  preecrtpcion,  scil.  de 
temps  dont  memorie  ne  court,  Mes  divers  opinions  ount  este 
de  temps  de  memorie,  ^c,  et  de  title  de  prescripciony  que  est 
tout  un  en  ley,  Qar  ascuns  ount  dit,  que  temps  de  memorie 
serra  dit  de  temps  de  limitacion  en  brief  de  droit,  sdl.  de 
temps  le  roy  JUc.  le  premier  puis  le  Conquest,  come  est  done 
per  lestatute  de  Westminster  premier,  pur  ceo  que  le  brief  de 
droit  est  le  pluis  haut  brief  en  sa  nature  que  poet  estre;  et  en 
tiel  brief  home  poet  recoverer  son  droit  de  la  possession  son 
auncestre  de  pluis  emncien  temps  que  home  purroit  per  ascun 
brief  per  la  ley,  ^c,  Et  entaunt  quil  est  done  per  le  dit  eston 
tute,  que  en  brief  de  droit  nul  soit  oye  a  demaunder  de  le  sei-- 


*  JEtffe— had,  Lettou  Sf  M.;  ti«e— used,  Machl,  and  Rok, 
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of  longer  time  than  of  the  time  of  Eang  Richard  aforesaid; 
therefore  this  is  proved,  that  continuance  of  possession,  or 
other  customs  and  usages  [used*]  since  the  same  time,  is  the 
title  of  prescription,  &c.,  and  this  is  certain.     And  others 
have  said,  that  well  and  truth  it  is,  that  seisin  and  continu- 
ance ever  since  the  said  hmitation,  &c.,  is  a  title  of  prescrip- 
tion, as  is  aforesaid,  and  hy  the  cause  aforesaid.     But  they   Tw«b^pn- 
have  said  that  there  is  also  another  title  of  prescription,  that  cnJ^Su 
was  at  the  common  law  before  any  statute  of  limitation  of  HfJSi{uatm 
writs,  &c.,  and  that  it  was  where  a  custom  or  usase,  or  other  wnte),  ey. 
thing  hath  been  used  for  time  whereof  mind  of  man  runneth 
not  to  the  contrary.    And  they  have  said,  that  this  is  proved  by 
the  pleading:  for  where  a  man  will  plead  a  title  of  prescription 
of  custom,  &c.,  he  shall  say  that  such  custom  hath  been  used 
from  time  whereof  the  memory  of  men  runneth  not  to  the  con- 
trary, and  that  is  as  much  as  to  say,  when  such  a  matter  is 
pleaded  that  no  man  then  alive  hath  heard  any  proof  of  the 

sin  sez  auneeetres  de  pluis  long  temps  que  de  temps  le  roy  Ric, 
avauntdit;  issint  ceo  est  prove  que  continuaunce  de  posses- 
sioTiy  ou  autres  customer  et  usages  [uses*'\  puis  le  dit  temps, 
est  title  de  preseripcion,  ^c,  et  hoc  certum  est:  Et  autres 
ount  dit,  que  hien  et  verite  est,  que  seisin  et  continuaunce 
puis  le  dit  linUtacion,  ^c,  est  un  title  de  prescripcion,  come 
est  avauntdit,  et  pur  cause  avauntdit,  Mes  ils  aunt  dit  que  il 
y  ad  auxi  un  autre  title  de  prescripcion,  quefuist  a  la  comen 
ley  devaunt  ascun  estatute  de  limitacion  de  briefes,  ^c,  et 
ceofuist  lou  un  custome  ou  usage,  ou  autre  chose,  ad  este  use 
de  temps  daunt  memorie  des  homes  ne  court  a  le  contrarie. 
Et  ils  ount  dit,  que  ceo  est  prove  per  le  pleder:  lou  home 
voet  pleder  un  title  de  prescripcion  de  custome,  ^c,  il  dirra 
que  tiel  custome  ad  este  use  de  tempore  cujus  contrarii  memo- 
ria  hominum  non  existit,  et  ceo  est  a  taunt  a  dire,  quant  tiel 
matere  est  plede  que  nul  home  adonques  en  vie  ne  ad  aye  ascun 


*  Eweg—had,  Leitou  Sf  Af.;  use9 — used,  Machl,  and  Roh, 
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contrary^  nor  hath  no  knowledge  to  the  contrary.  And  inas- 
much that  such  title  of  prescription  was  at  the  common  law^ 
and  not  put  out  hy  a  statute,  ergoy  it  ahideth  as  it  was  at  the 
common  law;  and  the  rather,  insomuch  that  the  said  limita- 
tion of  a  writ  of  right  (e)  &c./is  of  so  long  time  passed  [&c.*] 
Ideo  qiuBre  de  hoc.  And  many  other  customs  and  usages 
have  such  ancient  boroughs. 

prove  a  le  contrarie,  ne  avoit  aseun  connuaauna  a  le  contrarie. 
Et  entaunt  que  tiel  title  de  prescripdon  fitUt  a  la  comen 
ley,  et  nient  ouate  per  ascun  estatut,  ergo,  il  demourt  come 
il  fuist  a  la  comen  ley;  et  le  pluis  tost,  entaunt  que  la  dit 
limitaeion  de  brief  e  de  droit,  ^c,  est  de  cy  long  temps  passe, 
[^c.*].  Ideo  quaere  de  hoc.  Ft  plusours  autres  customes 
et  usages  ount  tielx  auneiens  horoghes. 


*  This  ^c.  is  in  Letiou  Sf  M.,  but  not  in  Machl,  or  Roh. 


(e)  At  the  time  Lyttleton  wrote,  seisin  of  an  ancestor,  was  confined 

there  was  no  limitation  of  the  time  to  fifty  years ;  and  by  s.  4,  no  real 

within  which  a  real  action  for  the  action,    droitural    or    possessory, 

recoYery  of  a  corporeal  heredita-  could  be  maintained  by  any  person 

ment  could  be  brought  upon  the  on  his  own  seisin  after  a  lapse  of 

seisin  of  an  ancestor,  except  the  thirty  years.   Writs  of formedon  in 

reign  of  Richard  the  First  (1189) ;  reverter  or  remainder  were  required 

and  the  same  rule  applied  to  the  to  be  sued  within  fifty  years ;  and 

possession  of  incorporeal  heredita-  by  a.  6,  no  avowry  or  cognizance 

ments ;  so  that  long  ei:go3rment  did  could  be  made  for  any  suit  or  ser- 

not  always  secure  a  possessor  of  vice  after  fifty  years  from  the  seisin 

land,   against  adverse  claims  of  a  of  an  ancestor  or  any  other  person, 

very  ancient  date.    With  regard  to  By  21  Jac.  1,  c.  16,  s.  1,  the 

the  correction  of  this  evil,  the  stat.  period  for  all  writs  of  formedon  was 

32  Hen.  8,  c.  2,  s.  2,  confined  the  limited  to  twenty  years,    and   it 

writ  of  right,  (which  was  termed  a  enacted  generally,  that  no  person 

droitural  action,  viz.  an  action  to  should  make  entry  into  any  lands 

try  the  mere  right),  on  the  seisin  of  but  within  twenty  years  next  after 

an  ancestor,  to  sixtyyears ;  by s.  3,  his  right  of  entry  had  accrued,  but 

a  possessory  action,  viz.  an  action  by  s.  2,  persons  under  disability, 

to  recover  the  possession  on  the  viz.  infancy, coverture, beingabroad, 
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171  Also,   every  borough  is  a  towD,  but  not  e  eanveno.  AbufvtiehUa 
More  shall  be  said  of  custom  in  the  tenure  of  villenage.  e  oonveno. 

171  Item,  eheseun  horoghe  ett  un  ville,  mes  nemy  e  conrerso. 
Pluis  terra  dit  de  eustomez  en  le  tenure  en  Villenage. 


lunacy,  and  impriflonment,  might  to  infer  that  the  enjoyment  had 
make  their  entry  within  ten  yean  continued  ever  since  the  commence- 
after  the  cause  of  disability  re-  ment  of  the  reign  of  Richard  the 
moved.  First. 

By  4  Hen.  7i  c.  24,  a  fine  levied       By  53  Geo.  3,  c.  127,  s.  5,  suits  for 

with  proclamations  barred  all  pre-  the  recovery  of  the  value  of  tithes 

sent  rights  of  entry  after  five  years  were  confined  or  limited  to  six  years ; 

from  the  last  proclamation,  but  a  x^xix,  in  claims  made  by  the  church 

saving  was  made  in  favour  of  per-  for  tithes  against  a  moiltacfectfiunMit 

sons  under  disability  and  of  rights  or  ancient  composition  set  up  by 

to  accrue,  for  these  persons  had  the  parishioners,  the  parishioners 

five  years  after  the  disability  re-  had  to  prove  the  existence  of  such 

moved  and  the  accruer  of  the  right,  modut  at  the  time  of  Richard  the 

In  actions  of  dower,  escheat,  and  First,  or  to  prove  such  facts  as  led 

waste,  and  some  other  actions  which  to  that  inference  or  presumption, 
did  not  arise  upon  the  seisin  of  an        It  being  impossible  in  most  cases 

ancestor,  there  was  no  period  of  li-  to  prove  an  enjoyment  of  inoor- 

mitation  fixed.  poreal  hereditaments,  commencing 

With  regard  to  advowsons,  there  from  or  in  existence  at  that  period, 

was  no  limit  to  the  time  within  proof  of  ei^oyment  so  fiu*  back  as 

which  a  writ  of  right  of  advowson  living  witnesses  could  speak,  raised 

could  be  brought.  Tithes  also  were  a    presumption    of  an  ei^oyment 

not  afiected  by  the  statutes  of  Umit-  firom  the  remote  era  of  Richard  the 

ation  as  is  hereafter  noticed.  First ;  and  this  is  the  meaning  of 

With  regard  to  rents,  there  was  Lyttleton  when  he  makes  mention 

no  other  limitation  than  fifty  years,  of  *<  time  whereof  the  memory  of 

according  to  the  32  Hen.  8.  man  runneth  not  to  the  contrary,'' 

This  statute  created  no  limitation  and  of  the  concluding  passage  of 

to  the  rights  of  the  Church,  and  a  this  section.    This  is  known  as  the 

prescriptive  right  to  incorporeal  he-  doctrine  of  presumption;    for  by 

reditaments  could  be  established  by  evidence  of  the  testimony  of  living 

proof  of  enjoyment  of  them  for  witnesses  or  any  other  evidence  of 

such  a  period,  as  would  justify  a  an  ancient  nature,  an  inference  or 

jury,  under  the  direction  of  a  judge,  presumption  was  raised  that  the 
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subject  of  prescription  had  existed  possession  thereof  adversely  to  the 

ever  since  the  reign  of  Richard  the  right  of  presentation  or  gift  of  such 

first.  person,   or  some  person   through 

This  time  of  legal  memory  as  well  whom  he  claims,  and  such  addi- 
as  the  limitatiofif  or  time  within  tional  time  as  will  make  up  sixty 
whichactionsforthe  recovery  of  cor-  years  of  adverse  possession,  or,  as 
poreal  or  incorporeal  hereditaments  the  extreme  period,  one  hundred 
are  to  be  brought,  is  now  abolished,  years  adverse  possession,  s.  30-3. 
and  other  periods  substituted;  for  by  With  regard  to  prescriptioHt  by 
the  Stat.  3  &  4  Gul.4,  c.  27,  s.  2,  one  the  act  2  &  3  Gul.  4,  c.  71,  a  pe- 
period  of  limitation  is  established  nod  of  limitation  for  bringing  ac- 
forall  lands  andrents;  for  after  3l8t  tions  and  suits  for  the  establish- 
Dec.  1838,  no  person  shall  make  an  ment  of  **  incorporeal  rights  *'  (the 
entry  or  distress,  or  bring  an  action  usual  subjects  of  prescriptive  title), 
to  recover  any  land  or  rent,  but  in  which  are  not  included  rents  or 
within  twenty  years  next  after  the  tithes,  has  been  siettled : — 
time  at  which  the  right  to  make  1.  By  making  the  eigoyment  of 
such  entry  or  distress,  or  to  bring  any  right  of  conmion,  or  other  pro- 
sudi  action,  shall  have  first  accrued  fit  or  benefit  from  or  upon  land, 
to  some  person  through  whom  he  (except  tithes  and  rent),  without 
claims;  or  if  such  right  shall  not  interruption  for  thirty  years, /M-tVn^ 
have  accrued  to  any  person  through  facie  evidence  of  a  right,  liable  to 
whom  he  claims,  then  within  twenty  be  rebutted  by  proof,  that  during 
years  next  after  the  time  at  which  that  time  the  owner  of  the  land  was 
the  right  to  make  such  entry  or  dis-  under  disability ;  and  by  malfrng 
tress,  or  to  bring  such  action,  shall  such  enjoyment  for  sixty  years  con- 
have  first  accrued,  (as  is  mentioned  elusive  evidence  of  a  right,  unless 
in  the  act),  to  the  person  making  it  appear  to  have  been  with  some 
or  bringing  the  same.  consent  in  writing. 

And  with  regard  to  advowsotu,  2.  By  making  the  enjoyment  of 

for  the  recovery  of  which  no  limit-  any  way,  or  other  easement  or  wa- 

ation  existed,  (the  stat.  1  Mar.  s.  tercourse,    or    the   use   of  water 

2,  c.  5,  expressly  declaring  that  the  without    interruption    for   twenty 

32  Hen.  8,  did  not  extend  to  them,  years,  primd  facie  evidence  of  a 

so  that  the  purchaser  of  an  advow-  right,  liable  to  be  rebutted  by  proof 

son  was    constantly    liable  to  be  that  the  owner  of  the  land   was 

evicted  by  very  ancient  titles),  this  under  disability ;   and  by  mftVing 

statute  further  provides,   that  no  such  enjoyment  for  forty  years  eon- 

advowson  can  be  recovered  by  any  elusive  evidence  of  the  right,  unless 

person  after  three  incumbencies,  all  it  appear  to  have  been  with  some 

of  the  incumbents  having  obtained  consent  in  writing. 
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3.  By  making  the  enjoymeDt  of  matter  in  lieu  thereof,  for  full  thirty 

lights  for  twenty  years  coneltaive  years  next  before  the  time  of  snch 

evidence  of  aright,  unless  it  appear  demand,  unless  payment  shall  be 

to  have  been  had  by  some  consent  shewn  to  have  been  made  at  some 

or  agreement  in  writing.  time  prior  to  snch  thirty  years,  or 

With  respect  to  prescription  and  that  it  was  made  by  some  consent 
claims  for  a  modui  dedmandij  or  or  agreement  expressly  made  for 
exemption  firom  tithes  by  oomposi-  that  purpose  by  deed  or  writing ; 
tion,  real  or  otherwise,  by  stat.  2  &  3  and  if  such  proof  in  support  of  the 
GoL  4,  c.  100,  (amended  by  4  &  5  claim  shall  be  extended  to  sixty 
Gnl.  4,  c.  83),  s.  1,  snch  prescrip-  years,  the  claim  shall  be  indefea- 
tion  and  claim  shall  be  sustained  sible  unless  it  shall  be  proved  that 
upon  evidence  shewing,  in  case  of  a  such  payment  or  render  of  modus 
modttSf  the  payment  or  render  of  was  made  or  enjoyment  of  the  ex- 
such  modus,  and  in  cases  of  claim  emption  had,  by  some  consent  or 
to  discharge,  shewing  the  enjoy-  agreement  for  that  purpose  by  deed 
ment  of  the  land  without  payment  or  writing, 
or  render  of  tithes,  money,  or  other 
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CHAPTER  XI. 


VILLENAGE. 

The  tenure  of  villenage  appears  to  have  been  introduced  at 
or  very  shortly  after  the  Conquest;  and  that,  not  so  much  as 
a  consequence  of  the  introduction  of  feudal  tenure,  but  rather 
as  a  new  kind  of  servile  fief.  Indeed,  Sir  Martin  Wright, 
who  is  followed  by  Sir  William  Blackstone,  considers  this  te- 
nure as  one  of  a  mixed  nature  engrafted  upon  a  Saxon  bond- 
age, and  superseding  it. 

The  estates  holden  by  this,  or  rather  by  some  analogous 
tenure,  are  stated  by  Sir  Edward  Coke  and  Sir  William 
Blackstone  to  have  heen  folk-land  (see  ante,  p.  Ill,  in  n.); 
but  what  folk-land  was,  has  since  been  made  a  matter  of 
much  disquisition  and  argument,  and  the  subject  is  much  ob- 
scured by  those  doubts  which  attach  upon  investigations 
which  have  no  contemporary  light  afforded  to  clear  them  up; 
so  that,  after  all,  the  reader  must  be  contented  with  the  account 
the  author  of  The  Olde  Tenures  and  Lyttleton  furnish  on 
this  matter;  premising  that  the  word  villein  is  Norman,  and 
that  the  word  villan  denotes  a  description  of  person  con- 
stantly occurring  in  Domesday  Book,  and  in  the  books  of  fo- 
reign feudists,  (see  ante,  p.  112,  in  n.):  so  that,  allowing 
a  state  of  bondage  to  have  existed  among  the  Saxons  or 
Danes,  the  Normans  apphed  their  notions  of  a  feud  so  far 
as  the  same  could  be  deemed  applicable,  to  villenage,  or 
the  interest  a  villan  could  be  said  to  possess;  and  in  fact  cre- 
ated a  mongrel  tenure,  which,  because  it  was  a  tenure,  became 
ultimately  a  means  of  enfranchisement,  and  the  foundation 
and  origin  of  that  estate  known  as  a  base  fee  or  customary 
copyhold. 
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Howeyer,  taking  the  account  of  viUenage  as  we  have  it 
from  The  Olde  Tenures  and  from  Lyttleton^  we  find  that  it  is 
treated  of  in  both  as  a  tenure^  and  as  a  state  of  bondage  and 
absolute  slavery;  and  there  is  nothing  mentioned  in  Ljttleton 
to  demonstrate  that  a  base  fee  or  copyhold  at  the  will  of  the 
lord  had  its  origin  from  villenage,  although  the  author  of  The 
Olde  Tenures  makes  a  distinction  between  tenants  in  villenage 
and  tenants  by, base  tenure^  seil,  tenants  by  copy  at  the  will  of 
the  lord,  for  there  it  is  expressly  stated  that  the  former  must 
do  all  the  services  their  lord  commands  them»  but  that  in  re- 
gard to  the  latter  it  is  otherwise. — pp.  106  in  n.,  and  208  in  n. 

Villeins,  as  Lyttleton  divides  his  subject,  were  either  re- 
gtsrdant,  i,  e.  annexed  to  the  manor,  or  else  they  were  in 
gross  or  at  large,  t.  e.  annexed  to  the  person  of  the  lord  and 
transferable  from  one  person  to  another,  and  could  be  re- 
strained of  their  natural  Hberty,  and  also  were  claimed  and 
recovered  by  action,  like  beasts  or  other  chattels.  In  either 
case  the  villein  could  acquire  no  property  whatever,  but  for 
the  benefit  of  his  lord  or  master;  for  if  he  acquired  any  pro- 
perty the  lord  might  appropriate  it,  unless  in  the  meantime  a 
bond  fide  alienation  had  taken  place  before  the  lord's  claim. 

By  the  doctrine  of  natural  aecessiony  the  children  of  villeins 
were  bondmen  or  slaves,  whence  the  appellation  of  nativus  for 
a  villein  and  nativafor  a  niefe:  on  the  intermarriage  of  a  free- 
man and  a  niefe,  the  issue  followed  the  condition  of  the  father; 
contrariwise  of  a  free  woman  with  a  villein. 

Lyttleton  in  this  Chapter  (§  183,  209—212),  resumes  the 
subject  of  prescription  from  §  1 70 ;  he  also  incidentally  treats  of 
pleas  in  disability  to  the  person  of  the  plaintiff  (§  196 — 202). 

Villenage  had  long  been  extinct,  when  the  statute  12  Car.  2, 
c.  24,  was  made;  for  even  at  the  time  of  the  Reformation 
there  were  but  few  villeins  in  the  kingdom,  and  those  were 
villeins  regardant;  indeed.  Sir  Thomas  Smith,  in  his  "  Com- 
monwealth," B.  3,  c.  10,  informs  us,  that  the  only  villeins  he 
ever  knew  of,  (he  wrote  in  the  time  of  Edward  the  Sixth), 
were  regardant,  and  were  such  as  had  belonged  to  bishops 
or  ecclesiastical  corporations  in  the  time  of  popery. 
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nsfMovtevu-       iw  Tenure  in  Tillenage  (a)  is  most  properly  when  a  vil- 
tenunister-    lein  holdeth  of  bis  lord^  to  whom  he  is  a  villein,  certain  lands 


vOe. 


*72  Tenure  en  villenage  est  plus  propretnent,  quant  un  vil- 
leyn  tient  de  son  seignour  a  qui  il  est  villeyny  certeynes  terrez. 


(a)  To  hold  in  pure  yillenage  is  wyfe  shall  be  endowed.    And  note 

to  do  all  that  the  lord  will  him  com-  well,  that  in  case  that  the  lord  bring 

mand.  a  prtBcipe  quod  reddat  against  the 

The  definition  of  villenage  is  vil-  alienee,  who  voucheth  to  warranty 

lein  of  blond  and  of  tenure.     And  the  issue  of  the  villein  who  is  villein 

it  is  he  of  whom  the  lord  taketh  re-  to  the  lord,  he  shall  have  the  vouch  - 

demption  (t.  e.  a  fine)  to  marrie  his  er,  [and  by  protestation  the  lord  may 

daughter,  and  to  make  him  free,  and  except  {saver) ,  that  notwithstanding 

it  is  he  whom  the  lord  may  put  out  of  that  he  plead  with  his  villein,  yet  his 

his  landes  or  tenementes  at  his  will  villein  shall  not  be  enfranchised*] . 

and  also  of  all  his  goods  and  cattel.  And  note  well,  that  a  bastard  shall 

And  note  well  that  a  sokeman  is  no  never  be  judged  villein  but  by  ac- 

pure  villein;  nor  a  villein  oweth  not  knowledgment    in    court    of  *  re- 

warde,  marriage,  nor  reliefe,  nor  to  corde.     [Quia  eat  nullius  fiHugf], 

do  any  other  services  real.     And  And  note  well  that  if  debt  be  due 

note  well,  that  tenure  in  villenage  by  a  lorde  to  a  freeman,  and  he 

shall  make  no  freeman  villein,  if  it  maketh  two  men  his  ezecutors,  the 

be  not  continued  sith  time  out  of  which  be  villeins  to  the  said  lord, 

mind,  nor  villein  land  shall  make  and  dyeth,  the  villeins  shall  have  an 

no  freeman  villein,  nor  free  land  action  of  debt  against  their  lord, 

shall  make  no  villein  free,  except  notwithstandinge  that  he  plead  with 

that   the  tenant   have    continued  them.     And  if  he  make  protesta- 

free  sith  the  time  of  no  minde;  but  tion  they  shall  not  be  therefore  en- 

a  villein  shall  make  free  land  vil-  franchised,  because  they  are  to  re- 

lein  by  seisin  or  claim  of  the  lord,  cover  the  debt  aforesaid  to  the  use 

And  note  weQ,  that  if  a  villein  pur-  of  another  person,  that  is  to  say, 

chase  oerteine  land  and  take  a  wife  to  the  use  of  their  testator  and  not 

and  alien,  and  dyeth  before  the  to  their  own  use.    And  if  the  te- 

daimeor  seisin  of  the  lord,  that  the  nant  in  dower  have  a  villeine  who 

*  Another  reading  of  this  passage  is  thus — And  by  protestation  can 
save  (saver)  the  villenage,  notttnthetanding  that  he  does  not  plead  villen^ 
age.    And  for  this  his  villein  shall  not  be  ei^anchised, 

t  Some  copies  do  not  retain  these  words. 
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or  tenements,  according  to  the  custom  of  the  manor  or  other- 
wise, at  the  will  of  his  lord,  and  to  do  to  his  lord  yillein-service ; 

au  tenemenies  iohnquei  le  eustome  de  manor,  au  autrement  a 
la  volunte  ton  aeiffnaur,  et  de/aire  a  son  ieignour  villeyn  ser- 


pnrchaseth  certeine  land  in  fee,  and  out  from  that  action  for  ereri  for  the 

after  the  tenant  in  dower  entretfa,  law  is  such  in  fitvonr  of  liberty, 

[she  shall  hare  the  land  to  her  and  And  note  well,  if  two  have  a  vil- 

to  her  heires  for  ereimore,  and  the  leine  in  common,  and  one  of  them 

same  law  is  of  tenant  for  terme  of  make  to  him  a  manumission,  he 

yeares  of  a  villein*.]  And  note  well  shall  not  be  made  free  against  both, 

that  a  lord  may  rob  his  Tillein,  And  note  wdl,  that  in  a  writ  de  <ia- 

beat  and  chastise  him  at  his  will,  tivo  habendo,  it  behoreth  that  the 

save  only  that  he  may  not  maime  lord  shew  how  he  cometh  privye  of 

him,  for  then  he  shall  haye  appeale  the  blood  of  the  villeine  of  whom 

of  maime  against  him.    And  note  he  is  lord,   &c.    And  if  he  nor 

wcill,  that  a  Yilleine  may  have  three  none  of  his  anoestoors  were  not 

actions  against  his  lord,  that  is  to  seised  of  none  of  his  blood,   he 

say,  appeale  of  the  death  of  his  an-  shall  not  gain  by  his  action,  if  the 

cestor,  appeale  of  rape  done  to  his  villeine  have  not  acknowledged  him- 

wife,  and  appeale  of  maime.     And  self  in  court  of  recorde  to  be  his 

note  well,  if  two  parceners  bringe  a  villein.    And  note  well,  that,  in  a 

writ  of  niefe,  (hoirfef  no\fteJ  and  writ  of  tiiefe  may  not  be  put  more 

one  of  them  be  nonsuit,  the  nonsuit  niefes  than  two,  and  this  was  first 

of  her  shall  be  judged  the  nonsuit  of  brought  in  for  the  hatred  of  bondage, 

themboth,  so  that,  if  that  nonsuit  be  But  in  a  writ  d€  libertate  pro- 

after  appearance,  they  shall  be  put  bandd  may  be  putas  many  niefes  as 

*  In  place  of  the  words  within  brackets,  some  copies  read  as  follows, 
Tiz. — and  alieneth  mfee^  he  m  the  revertion  can  laiqfiUly  enter.  And  if 
he  be  estopped  ^f  hie  entry,  he  ehall  have  a  writ  qf  entry  in  casu  proviso, 
ut  dicitnr.; 

And  note  weU,  thai  if  a  man  grant  to  another  a  manor  (manoir)  to 
which  many  vUleine  are  regardant^  for  term  of  twenty  yeart  by  espeei- 
alty,  and  one  qf  the  vilMnt  purchase  certain  lands  tn  fee-simpley  the 
termor  shall  not  have  greater  estate  in  the  land  purchased  than  that 
which  he  has  m  the  manor  which  to  him  was  first  granted,  [but  other- 
wise it  is,  where  land  is  aliened  in  mortmain,  and  the  termor  ^f  the 
seignory  enter,  there  he  shall  retain  the  land  for  ever] ,  (These  last  words 
within  brackets  do  not  appear  in  Berth.  1531,  which,  in  other  respectr, 
adopts  this  substitution  for  the  above-mentioned  text  within  brackets). 

P 
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aa  to  bear  and  cany  the  dung  of  his  lord  out  of  the  scite  of 
his  lord's  manor,  unto  the  land  of  his  lord  lying  fallow,  and 
to  spread  the  dung  of  the  lord  lying  upon  the  land,  and  such 
like*.    And  some  [freemen  f  ]  hold  their  tenements  according 

vice;  come  de  porter  et  de  carter  lefime  le  seigtumr  hors  del 
eyte  de  manor  son  eeignour,  jesques  a  la  terre  son  seignour 
ffisaunt  warrette,  et  de  spreder  lefime  le  seignour  gisaunt  sur 
la  terre,  et  hujusmodi*.    Et  ascuns  [Jrankes  homes']  teignount 


*  Fhe  text,  which  » in  conformity  to  the  three  most  ancient  printed  copies 
by  Leiiou  Sf  M.,  MachL,  and  Boh,,  differs  from  the  text  given  by  the  com- 
mon copies,  as  well  as  by  the  editions  of  Redm.  and  Berth.,  (viz.) — hor^ 
del  cite  (subsequently  cormpted  to  city),  ou  del  fnanor  son  seignour, 
jesques  a  la  terre  son  seignour,  en  gisaunt  ceo  sur  la  terre,  et  ht^usmodi; 
which  Sir  Edward  Coke  thus  translates,  at  least  it  appears  in  that  trans- 
lation  given  with  his  Commentary  upon  Lyttleton : — Am  to  carry  and  re- 
carry  the  dungqfhis  lord  out  qfthe  city,  or  out  of  his  lord's  manor  un- 
to  the  land  qf  his  lord,  and  to  spread  the  same  upon  the  land,  and  such 
like*  Sir  Edward  Coke  certainly  observes  that  in  the  '*  original,"  the 
words' are  ''  hors  del  scite  del  manor  "  but  goes  no  farther,  and  does  not 
mention  the  words  **  gisaunt  warrette,"  which  appear  in  the  Bohan  edi- 
tion, which  he  had  seen,  and  of  which  he  takes  such  notice  in  the  prefooe 
to  his  Commentary ;  so  that  it  does  not  seem  likely,  that,  in  mentioning 
**  the  original''  he  alluded  to  the  Bohan  edition,  although  he  might 
at  one  time  have  deemed  it  to  be  the  editio  princeps;  for  he  gives  read- 
ings firom  this  ''  original,"  which  are  not  to  be  found  in  Boh,  or  in  the 
two  earlier  printed  copies.  (Co.  Lytt.  §  221,  241,  277,  283,  (where 
he  alludes  to  ''  a  mistake  in  the  imprinting"),  and  621).  Sir  Ed- 
ward Coke  also,  at  various  periods  of  the  compilation  of  his  Commen- 


t  YoT  freemen,  BastelPs  Translation  reads  tenants. 


the  plaintife  will.    And  note  well,  towne  or  other  place  franchised  by 

that  if  a  villeine  of  a  lord  be  in  aun-  a  yere  and  a  daye,  without  seisin  of 

dent  demesne  of  the  king  or  other  the  lord,  he  hath  no  power  to  saiie 

town  privileged    within    a    yeare  him  after,  if  he  go  not  in  estrey 

and  a  day,  the  lord  may  seize  him,  out  of  the  aforesaid  franchise. — 

and  if  he    dwells    in    the    same  Olde  Tenures,  §  17. 
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to  the  custom  of  certain  manors  bj  snch  services;  and  their 
tenure  is  called  tenure  in  Tillenage,  and  jet  they  are  not  vil- 
leins. For  no  land  holden  in  viUenaee,  or  villein  land,  nor  namag^M 
anj  custom  arising  out  of  the  land,  shall  ever  make  a  free-  «oii  d  i87). 
man  villein;  but  a  villein  maj  make  free  land  to  be  villein 
land  to  his  lord.  As  where  a  villein  purchaseth  land  in  fee- 
simple  or  in  fee-tail,  the  lord  of  the  villein  may  enter  into  the 
land,  and  oust  the  villein  and  his  heirs  for  ever:  and  after- 
wards the  lord  (if  he  wiU)  can  let  the  same  land  to  the  vil- 
lein, to  hold  in  villenage,  &c.* 

174  [But  if  any  freeman  will  take  any  lands  or  tenements   Frmimm  not 

lew  tenementes  solonques  le  cuatome  de  eerteyns  manors  per 
tielx  9ermees ;  et  lour  tenure  est  appelle  tenure  en  villenaffe, 
et  unqore  Us  ne  sant  pas  villeins.  Qar  nul  terre  tenus  en  vil- 
ienoffe,  ou  villeyn  terre,  ne  ascun  customs  surdaunt  de  la  terre, 
ne  unques  ferra  frank  home  mUeyn;  mes  un  villeyn  poet /aire 
frank  terre  destre  villeyn  terre  a  son  seignaur,  Sicome  lou 
un  ffilleyn  purchase  terre  enfee^mple  ou  en  fee-taUle  le  set- 
£fnour  du  villeyn  poet  entrer  en  la  terre,  et  ouster  le  villeyn  et 
see  heirez  a  toutz  jours  ;  et  puis  le  seigtumr,  sil  voUleit,  poet 
lesser  mesme  la  terre  a  le  villeyn,  a  tener  en  villenage,  ^c* 
^74  [Mez  si  ascun  /rank  home  voille  prendre  ascuns  terrez 


tary,  seems  to  hare  had  various  impressions  as  to  the  antiquity  of  the 
early  printed  copies,  which  are  undated;  indeed,  with  respect  to  other  an- 
cient books  of  the  law,  his  bibliography  is  not  to  be  depended  upon,  for 
his  acooont  of  such  ancient  books  in  the  preface  to  the  10th  Rep.  is  not 
in  accordance  with  his  commentary  on  %  749,  so  far  as  regards  the  au- 
thorship of  the  *'  Olde  Tenures."  To  return  to  the  text:  the  translation 
by  BaateU  renders  this  passage  thus  : — At  to  heart  t  hrmg^  and  carry  out 
ike  dung  andJUih  qfike  lord,  unto  the  land  of  the  lord,  there  to  lag  it, 
eaet  it,  and  spread  it  abroad  i^on  the  land,  and  to  do  mck  other  mau' 
ner  qf  service . 

*  At  this  place,  in  the  common  copies,  occurs  an  interpolation,  which 
Sir  Edward  Coke  notices  is  an  addition  to  Lyttleton,  with  a  reference  to 
Stat.  19  Hen.  7,  c.  15. 
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made  viOein  6y  to  hold  of  his  lord  bv  such  villein  service,  €ctL  to  pay  a  fine 

/inejbrmar-     to  him  [for  his  marriage,  or]  for  the  marriage  of  his  sons  or 

daughters,  then  he  shall  pay  such  fine  for  the  marriage:  yet 

notwithstanding  that  it  be  the  folly  of  such  freeman  to  take  in 

such  form  lands  or  tenements  to  hold  of  the  lord  by  such 

bondage,  yet  this  maketh  not  the  freeman  yillein*.] 

Tutetoavu-         i^s  Also  every  villein  is  either  a  villein  by  title  or  prescrip- 

premriptkm  or  tiou,  to  wit,  that  he  and  his  ancestors  have  been  villeins  time 

out  of  mind  of  man;  or  he  is  villein  by  his  own  confession 

^/Vflrem/te.     in  a  court  of  record;   ^76  but  if  a  freeman  hath  divers  issues, 

agethevMt      and  afterwards  he  confesseth  himself  to  be  villein  to  an- 

nAti  bond, 

other  in  a  court  of  record,  yet  those  issues,  which  he  hath  be- 

ou  tenementez  a  tener  de  son  seignour  per  Hel  viUeyn  ser- 
vice, scil.  a  paier  un  fyne  a  luy  [pur  son  mariage  on]  per  le 
mariage  de  sezfitz  oujilles,  donees  ilpaiera  tiel fyne  pur  le 
mariage:  ei  nient  obstaunt  quit  est  lafolye  de  Hel  frank  home 
de  prendre  en  tiel/ourme  terrez  ou  tenementez,  a  tener  de  le 
seignour  per  tiel  bondage,  unqore  ceo  ne  /ait  le  frank  home 
villej/n*']. 

^75  Item,  chescun  villeyn  ou  il  est  villeyn  per  title  de  pre- 
scripcion,  cestafsavoir,  que  il  et  ses  auncestres  ount  estre  tU- 
leyns  de  temps  dount  memorie  ne  court ;  ou  il  est  villeyn  per 
son  confrssion  demesne  en  court  de  record,  ^76  f^es  si  frank 
home  ad  divers  issues,  et  puis  confrsse  destre  villeyn  a  un  au- 
tre en  court  de  recorde,  unqore  lez  issues  que  il  avoet  devaunt 


*  Although  this  section  appears  in  the  earliest  printed  copies,  yet  it 
may  be  deemed  spurious.  Totiyl  1557  (both  editions),  excludes  it,  and 
places  an  asterisk  to  denote  the  place  of  the  interpolation,  and  all  the 
subsequent  editions  by  Tottyl  place  this  section  between  two  flowers, 
AU  the  other  editions  to  1639  adopt  a  similar  mark  of  addition.  In  the 
Paper  MS.  and  in  the  edition  by  Lettou  Sf  M,,  this  section  is  the  con- 
cluding portion  of  the  chapter,  whilst  in  Machl,  ^  Boh.  it  is  placed  as  in 
the  text.  In  the  Veil.  MS.  it  appears  at  both  places.  The  words  in 
the  second  line  of  the  text  included  within  brackets  appear  only  in  Roh, 
and  RastelVt  Translation ;  RtutelVt  Translation  also  reads — marriage, 
8(0,  for  that  it  u  the  folly. — This  case  is  vouched  by  the  Year-Book,  41 
£.  3,  9.  See  also  §  209. 
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fore  the  confession,  &c.,  are  free;  but  the  issues  which  he 
shall  have  after  the  confession,  shall  be  villeins,  &c. 

^^7  Also  if  a  villein  purchase  land,  and  he  alien  the  land   rweinemmot 
to  another  before  that  the  lord  enter,  then  the  lord  cannot  q^JmT^ 


enter,  for  it  shall  be  adjudged  his  folly,  that  he  did  not  enter  S^HatiantM 
when  the  land  was  in  the  hands  of  the  villein.     And  so  it  is  emm  m  daun 
of  goods:  if  the  villein  buy  goods,  and  sell  or  give  them  to 
another  before  the  lord  seizeth  them,  then  the  lord  cannot 
seize  them:  but  if  the  lord  before   any  such  sale  or  gift 
cometh  into  the  house  of  the  villein  where  such  goods  be,  and 
there  openly  amongst  the  neighbours  claim  them  to  be  his 
own,  and  seizes  part  of  the  goods  in  the  name  of  seisin  of  all  ^^  { ei,  4)7 
the  goods,  &c.,  this  is  a  good  seizure  in  law,  and  the  occupa- 
tion that  the  villein,  after  such  claim,  hath  in  the  goods,  shall 
be  taken  in  law  in  the  right  of  the  lord.     ^78  But  if  the  king  seou  with  n- 
hath  a  villein  who  purchases  land,  and  aliens  it  before  the  king  ^iaJking,M 
enter,  yet  the  king  may  enter,  into  whose  hands  soever  the  pl!aoccunu 
land  shall  come.     Or  if  the  viUein  buyeth  goods  and  sell 
them  before  that  the  king  seizeth  them,  yet  the  king  may 

la  confeswmy  ^c.  sontfrankes ;  mes  lez  issues  quit  aver  a  aprts 
la  confession  ^c,  serront  villeyns, 

^77  Item,  si  le  vUleyn  purchasa  terre,  et  il  aliene  la  terre  a 
un  autre  devaunt  que  le  seignour  entra,  doTiques  le  seignour  ne 
poet  entrer,  qar  il  serra  ajugge  sa  folye  quit  nentra  pas 
quant  la  terre  fuist  en  le  mayn  le  villeyn.  Et  issint  est  dez 
biens :  si  le  villeyn  achata  Hens,  et  lez  venda  ou  dona  a  un  autre 
devaunt  que  le  seignour  seisist  les  biens,  donques  le  seignour  ne 
poet  eux  seiser :  Mes  si  le  seignour  devaunt  ascun  tiel  vende  ou 
done  vient  dedeins  la  meason  du  viUeyn  lou  tielx  biens  sont,  et 
la  ouvertement  entre  les  vyceyns,  eux  clayma  estre  les  soens,  et 
seisist  parcell  des  bienz  en  noun  de  seisin  de  toutz  lez  biens, 
^c,  ceo  est  dit  bon  seisier  en  ley,  et  le  occupacion  que  le 
villeyn  apres  tiel  clayme,  ad  en  lez  biens,  serra  pris  en  ley  en 
le  droit  le  seignour.  ^78  3f^^  «*  le  roy  ad  un  villeyn  quel 
purchasa  terre,  et  aliena  devaunt  que  le  roy  entra,  unqore  le 
roy  poet  entrer,  a  que  mayns  que  la  terre  aviendra,  Ou  si  le 
villeyn  achata  biens,  et  eux  vendast  devaunt  que  le  roy  seisist 
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seize  the  goods,  in  whose  hands  soeTer  they  he.     Because 

nullum  tempus  occurrit  regi  (5). 

ruMnpur^  ^^^  Also,  if  a  man  let  certain  bmd  to  another  for  term 

rtver$uifu        of  Hfc,  saving  to  himself  the  reyersion,  and  thereupon  a  yillein 

purchase  of  the  lessor  the  reversion:  in  this  case  it  seemeth 

that  the  lord  of  the  villein  can  forthwith  come  to  the  land, 

and  claim  the  reversion  as  lord  of  the  said  villein^  and  by  this 

Lord  mu8t       clsim  the  reversion  is  forthwith  in  him.     For  in  any  other  form 

M^mie^     ^c  cannot  come  to  the  reversion;  for  he  cannot  enter  upon  the 

**'^*  tenant  for  hfe.     And  if  he  ought  to  abide  (t.  e,  stay)  until 

after  the  death  of  the  tenant  for  life,  then  perchance  he 

should  come  too  late.     For  peradventure  the  villein  may  will 

to  grant  or  alien  the  reversion  to  another  in  the  life  of  the 

The  tike  when  tenant  for  life,  &c.     ^^o  Jn  the  same « manner  it  is,  where 

e/merqfan      a  villem  puTchases  an  advowson  of  a  church  full  of  an  incum- 

bent,  the  lord  of  the  villein  may  come  to  the  said  church» 

leg  Ifieru,  unqore  le  ray  poet  seiner  lez  biens  en  que  maynt  que 
lez  biena  sount.     Quia  nullum  tempus  occurrit  regi. 

*79  Item,  «  home  legsa  certeyne  terre  a  un  autre  pur  terme 
de  vie,  eavaunt  la  revercion  a  luy,  et  ieeint  un  vUleyn  purchaee 
de  le  lessor  la  revercion  :  en  ceo  cos  il  semble  que  le  seignour 
del  villeyn  poet  mayntenaunt  vener  a  la  terre,  et  claymer  la 
reverdon,  come  seipiour  le  dit  vUleyn,  et  per  ceUe  clayme  la 
revercion  est  mayntenaunt  en  luy,  Qar  en  autre /ourme  il  ne 
poet  vener  a  la  revercion,  qar  il  nepoet  entrer  sur  le  tenaunt 
a  terme  de  vie.  Et  sil  doit  demurrer  tanques  apres  la  mart 
le  tenaunt  a  terme  de  vie,  donques  per  cas  il  viendra  trope 
tarde,  Qar  paraventure  le  villeyn  voille  graunter  ou  aliener 
la  revercion  a  un  autre  en  la  vie  le  tenaunt  a  terme  de  vie, 
^c*  1^  En  mesme  le  manere  est,  lou  un  villeyn  purch€u:e  un 
avowson  dun  esglise  pleyn  dun  encombent,  que  le  seignour  de 
villeyn  poet  vener  al  dit  esglise,  et  claymer  le  dit  avowson,  et 


(6)  The  chief  statate  which  limits     are  harred  by  an  advene  enjoy- 
the  kmg's  title  \b  the  9  Geo.  3,  c.  16,     ment  for  sixty  years, 
by  which  the  rights  of  the  crown 
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and  claim  the  said  advowson,  and  by  this  daim  the  advowson 

is  in  him.     For  if  he  ought  to  abide  (t.  e,  stay)  till  after  the  AMihmomtidk 

death  of  the  incumbent^  and  then  present  his  clerk  to  the 


said  church,  then  in  the  meantime  the  villein  might  alien 
the  adTowson,  and  so  oust  the  lord  of  his  presentment. 

181  Also  there  is  a  villein  regardant  and  a  villein  tn  gro9$,   fiimw 
A  villein  regardant  is,  as  if  a  man  be  seised  of  a  manor  to  antorjn 
which  a  villein  is  regardant,  and  he  who  is  seised  of  the  £umpiiiL 
said  manor,  or  they  whose  estate  he  hath  in  the  same  manor, 

have  been  seised  of  the  said  villein  and  of  his  ancestors  as 
villeins  regardant  to  the  same  manor,  time  out  of  memory 
of  man. 

And  villein  in  gross  is,  where  a  man  is  seised  of  a  manor 
whereunto  a  villein  is  regardant,  and  granteth  the  same 
viUein  by  his  deed  to  another,  then  he  is  a  villein  in  gross, 
and  not  regardant. 

182  Also  if  a  man  and  his  ancestors,  whose  heir  he  is,  have 
been  seised  of  a  villein  and  of  his  ancestors,  as  villeins  of 

per  ceUe  clayme  lawntwm  est  en  luy,  Qar  til  doit  entendre 
tongues  apree  la  mort  lencombent,  et  adonques  a  presenter  son 
clerke  a  le  dit  esglise,  danques  en  le  mesme  temps  le  mlleyn 
poet  aliener  le  avowson,  et  issint  ouster  le  seignour  de  son  pre- 
sentement. 

181  Item,  il  y  ad  viUeyn  regardaunt,  et  mlleyn  en  gros, 
FUleyn  regardaunt  estj  sicome  home  est  seisi  dun  manor  a  que 
un  villeyn  est  regardaunt,  et  celuy  qui  est  seisi  del  dit  manor, 
ou  ceux  que  estate  ad  en  mesme  le  manor,  ount  este  seisis  de 
le  dit  mlleyn  et  de  sez  auncestres  come  villeyns  regardaunts  a 
mesme  le  manor,  de  temps  dount  memorie  ne  court. 

Et  vUleyn  en  gros  est,  lou  un  home  est  seisi  dun  manor  a 
que  un  villeyn  est  regardaunt,  et  il  graunta  mesme  le  mlleyn 
per  son /ait  a  un  autre,  donques  il  est  villeyn  en  gros,  et  nemye 
regardaunt. 

182  Item,  si  un  home  et  ses  auncestres  que  heire  il  est,  ount 
este  seisis  dun  mlleyn  et  de  sez  auncestres  come  villeyns  en 
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time  whereof  memory  runneth  not»    such  are  Yilleins  in 

gross. 
PntertptiontH      ^^  And  here  note  well,  that  of  such  things  whidi  cannot 
ip^Tto        be  granted  or  aliened  without  deed  or  fine,  a  man  who  will 
onivwhieh       have  such  things  by  prescription  cannot  otherwise  prescribe 
ateammonkim  but  in  him  and  in  his  ancestors^  whose  heir  he  is;  and  not  by 

these  words^  In  him  and  those  whose  estate  (c)  he  hath;  (see 

(  170  as  to  pleading  a  prescription  by  custom  (^);  for  that 

groi^  de  temps  dount  memorie  ne  court ;  tielx  wunt  villeyns 
en  gro9, 

1^  £t  hie  nota,  que  de  tielx  choaes  que  ne  potent  estre 
grauntez  ne  alienez  eauns/ait  oufyne,  home  qui  voilleit  aver 
tielx  choaeeperpreecripcion  nepoetautrementprescriherforeqm 
en  luy  et  en  eez  aunceatree  que  heire  il  est,  et  nemy  per  ceux 
parolx;    En  luy  et  en  ceux  que  estate  il  ad;  pur  ceo  que  il 


(e)  Whote  estate  (que  estate),  prescription,  there   a  que   estate 

Sfc, — Qfiorum  etatum,  as  much  as  may  be  alleged  of  a  thing  that  lies 

to  say,  whose  estate  he  has.     Here  in  grant ;  as  a  man  may  prescribe^ 

Lyttleton   declares    an    excellent  that  he  and  his  ancestors  and  all 

rule,  tiiat  a  man  cannot  prescribe  those  whose  estate  he  has  in  an 

for  any  thing  by  hqueeetatet  which  hundred  have,  time  out  of  mind» 

lies  in  grant,  and  which  connot  pass  &c.  had  a  leet,  &c.  this  is  good, 

without  deed  or  fine ;  but  in  him  &c. 

and  his  ancestors  he  may,  because  (d)  The  distinction  between  cus- 

he  comes  in  by  descent  without  tom  and  prescription  is  this :  that 

any  oonyeyance.     Neither  can  a  custom  is  properly  a  heal  usage, 

man  plead  a  que  estate  in  himself  and  not  annexed  to  any  person  ; 

of  any  thing  that  cannot  pass  with-  such  as  a  custom  in  the  manor  of 

out  deed ;  but  in  another  he  may.  Dale,  that  lands  shall  descend  to 

as  in  bar  of  an  avowry,  the  plain-  the  youngest  son :   prescription  is 

tilT  may  plead  a  que  estate  in  the  merely  a  personal  usage;   as,  that 

seignoryin  the  avowant.    But  Lyt-  Sempronius,  and  his  ancestors,  or 

tleton's  words  are  to  be  observed,  those  whose  estate  he  hath,  have 

(a  man  who  will  have  such  things  used  time  out  of  mind  to  have  such 

by  prescription).  Therefore,  when  an  advantage  or  privilege.    As  for 

a  thing  that  lies  in  grant  is  but  a  example :  if  tiiere  be  a  usage  in  the 

conveyance  to  the  thing  claimed  by  parish  of  Dale,  that  all  the  inhabit- 
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he  cannot  have  their  estate  without  deed  or  other  writing,  the 

which  it  hehoveth  to  be  shewed  to  the  court  (e),  if  he  will  have  inthepmon 

nepoet  oner  Untr  eatate  setuna/ait  ou  autre  eicriptttre,  le  guele 
eovient  desire  monatre  a  le  court,  tU  voiUe  aver  aaeun  noatm^ 


anta  of  that  parish  may  dance  on  a  ion  shall  make  any  prescription  by 
certain  dose,  at  all  times,  for  their  the  seisin  or  possession  of  his  an- 
recreation;  this  is  strictly  a  cos-  cestor  or  predecessor,  unless  snch 
torn,  for  it  is  applied  to  the  place  seisin  or  possession  hath  been  within 
in  general,  and  not  to  any  partica-  threescore  years  next  before  such 
"Sai  per9on»:  but  if  the  tenant,  who  prescription  made.  [And  by  stat. 
is  seised  of  the  manor  of  Dale  in  2  &  3  6ul.  4,  c.  71,  prescription  is 
fee,  alleges  that  he  and  his  anoes-  limited  to  shorter  periods,  seean/tf, 
tors,  or  all  those  whose  estate  he  p.  202,  in  n.] 
hath  in  the  said  manor,  have  used  I.  Nothing  but  incorporeal  here- 
time  out  of  mind  to  have  common  ditaments  can  be  daimed  by  pre- 
of  pasture  in  such  a  dose,  this  is  scription :  as  a  right  of  way,  a 
properly  called  a  prescription ;  for  common,  &c. ;  but  that  no  pre- 
this  is  a  usage  annexed  to  the  per^  scription  can  give  a  title  to  lands, 
mm  of  the  owner  of  this  estate.  All  and  other  corporeal  substances,  of 
prescription  must  be  either  in  a  which  more  certain  evidence  may 
man  and  his  ancestors,  or  in  a  man  be  had.  But,  as  to  a  right  of  way, 
and  those  whose  estate  he  hath :  a  common,  or  the  like,  a  man  may 
which  Isst  is  called  prescribing  in  a  be  allowed  to  prescribe ;  for  of 
que  etiate.  And  formerly  a  man  these  there  is  no  corporeal  seisin, 
might,  by  the  common  law,  have  the  enjoyment  will  be  frequently 
prescribed  for  a  right  which  had  by  intervals,  and  therefore  the  right 
been  enjoyed  by  his  ancestors  or  to  enjoy  them  can  depend  on  no- 
predeoessors  at  any  distance  of  thing  dse  but  immemorial  usage, 
time,  though  his  or  their  enjoyment  II.  A  prescription  must  always  be 
of  it  had  been  suspended  for  an  in-  laid  in  him  that  is  tenant  of  the  fee. 
definite  series  of  years.  But  by  A  tenant  for  life,  for  years,  at  wiU, 
the  Statute  of  Limitations,  32  Hen.  or  a  copyholder,  cannot  prescribe, 
8,  c.  2,  it  is  enacted,  that  no  per-  by  reason  of  the  imbecility  of  their 


(e)  The  which  it  behoveth  to  be  of  the  court  only  can  judge :  and   Profiert  n- 

shevm  to  the  court.] — ^The  reason  also  to  be  proved  by  others,  as  by  SecU  pleaded. 

whyevery  deed  that  is  pleaded  ought  witnesses  or  other  proofs,   if  the 

to  be  shewn  to  the  court  is,  because  deed  be  denied,  which  u  matter  of 

every  deed  must  prove  itself  to  fact  [to  be  tried  by  the  jury]. — Co. 

have  suffident  words  in  law,  where-  Lytt.  121.  b. 
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«j^iav«oaiiy    any  advantage  of  it.     And  because  the  grant  and  alienation 
ingfwit.         of  a  villein  [in  gross*]   lieth  not  without  deed  or  other 

€^e  de  ceo,    Et  pur  ceo  que  le  grauni  et  alienacion  dun  ml- 
Uyn  \en  gros*']  ne  gist  aa/una  fait  ou  autre  ecripture,  home 


*  The  words  within  brackets  are  not  in  Boh.f  Bedm.,  Berth.  ^  Middl,, 
8m.,  Powel,  or  TotiyilbU. 


estates.      For,  as  prescription  is  the   firanchises    of  treasure-trove, 

usage  beyond  time  of  memory,  it  is  waifs,  estrays,  and  the  like,  may  be 

absurd  that  they  should  pretend  to  claimed  by  prescription ;  for  they 

prescribe,  whose  estates  commenced  arise  from  private   contingencies, 

within  the  remembrance  of  man.  u^d  not  from  any  matter  of  re- 

And  therefore  the  copyholder  must  cord. 

prescribe  under  cover  of  his  lord's  V.  Among  things  incorporeal, 

estate,  and  the  tenant  for  life  under  which    may  be   claimed   by  pre- 

cover  of  the  tenant  in  fee- simple,  scription,    a   distinction  must  be 

III.  A  prescription  cannot  be  for  made  with  regard  to  the  manner 
a  thing  which  cannot  be  raised  by  of  prescribing;  that  is,  whether  a 
grant.  For  the  law  allows  pre-  man  shall  prescribe  in  a  ^tia  «9/a/tf, 
scription  only  in  supply  of  the  loss  or  in  himself  and  his  ancestors, 
of  a  grant,  and  therefore  every  pre-  For,  if  a  man  prescribes  in  a  que 
scription  presupposes  a  grant  to  ^ate,  (that  is,  in  himself  and 
have  existed.  Thus  a  lord  of  a  those  whose  estate  he  holds)  no- 
manor  cannot  prescribe  to  raise  a  thing  is  claimable  by  this  prescrip- 
tax  or  toll  upon  strangers ;  for,  as  tion,  but  such  things  as  are  inci- 
such  plwm  could  never  have  been  dent,  appendant,  or  appurtenant  to 
good  by  any  grant,  it  shall  not  be  lands ;  for  it  would  be  absurd  to 
good  by  prescription.  claim  anything  as  the  consequence 

IV.  A  fourth  rule  is,  that  what  is  or  appendix  of  an  estate,  with 
to  arise  by  matter  of  record  cannot  which  the  thing  claimed  has  no 
be  prescribed  for,  but  must  be  claim-  connexion :  but,  if  he  prescribes  in 
edbygrant,  entered  on  record;  such  himself  and  his  ancestors,  he  may 
as,  for  instance,  the  royal  franchises  prescribe  for  anything  whatsoever 
of  deodands,  felons'  goods,  and  the  that  lies  in  grant ;  not  only  things 
like.  These,  not  bemg  forfeited  that  are  appurtenant,  but  also  such 
till  the  matter  on  which  they  arise  as  may  be  in  gross  (§  183).  There- 
is  found  by  the  inquisition  of  a  fore  a  man  may  prescribe,  that  he, 
jury,  and  so  made  a  matter  of  re-  and  those  whose  estate  he  hath  in 
cord,  the  forfeiture  itself  cannot  be  the  manor  of  Dale,  have  used  to 
claimed  by  any  inferior  title.     But  hold  the  advowson  of  Dale  as  ap^ 
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writing,  a  man  cannot  prescribe  in  a  villein  in  gross  without 
shewing  forth  a  writing,  but  in  himself  who  daimeth  the  vil- 
lein, and  in  his  ancestors  whose  heir  he  is.     But  of  such  hi  the  que  m- 
things  which  are  regardant  or  appendant  to  a  manor,  or  to  tot/ungtifimg 
other  lands  and  tenements,  a  man  may  prescribe,  that  he  and  ^f^kh  emnnot 
they  whose  estate  he  hath,  who  were  seised  of  the  manor,  or  ^'^^i^^p- 
of  such  lands  or  tenements,  &c.,  have  been  seised  of  such  g*g|?»— /_*» 
things,  as  regardant  or  appendant  to  the  manor,  or  to  such  ^ 
lands  and  tenements,  &c.,  from  time  whereof  memory  run- 
neth not.    And  the  reason  isy  for  that  such  manor  or  lands  and 

ne  poet  prescriber  en  un  villeyn  en  gros  sauna  motutraunce 
deaeripture^  at  non  en  aoy  gut  clayma  le  villeyn^  et  en  aez  on- 
eeatrea  que  heire  U  eat.  Mea  de  tielx  choaea  que  aont  re- 
gardaunta  ou  appendantea  a  un  manor,  ou  aa  autrea  terrea  et 
tenementea,  home  poet  preaeribery  que  il  et  ceux  que  eatate  U 
ad,  queuxjvrent  aetata  de  le  manor  ou  de  tielx  terrea  ou  tette- 
mentea,  ^c,  ount  eate  aetata  de  tielx  choaea,  come  regardaunta 
ou  appendantea  a  le  manor,  ou  a  tielx  terrea  et  tenementea  de 
tempa  dount  memorie  ne  court,     Et  la  cause  eat,  pur  ceo  que 


pendant  to  that  manor :  but  if  the  as  an  acquisition  de  novo :    and 

advowson  be  a  distinct  inheritance,  therefore,  if  a  man  prescribes  for  a 

and  not  appendant,  then  he  can  right  of  way  in  himself  and  his  an- 

only  prescribe  in  his  ancestors.   So  cestors,  it  will  descend  only  to  the 

also  a  man  may  prescribe  in  a  que  blood  of  that  line  of  ancestors  in 

eataie  for  a  common  appurtenant  whom  he  so  prescribes ;  the  pre- 

to  a  manor ;  but,  if  he  would  pre-  scription  in  this  case  being  indeed 

scribe  for  a  common  tn  ffvoaSf  he  a  species  of  descent.    But,  if  he 

must  prescribe  in  himself  and  his  prescribes  for  it  in  a  que  estate,  it 

ancestors.  will  follow  the  nature  of  that  estate 

YI.  Estates  gained  by  prescrip-  in  which  the  prescription  is  laid, 

tion  are  not,  of  course,  descend-  and  be  inheritable  in   the    same 

ible  to  the  heirs  general,  like  other  manner,    whether   that  were   ac- 

purchased  estates,  but  are  an  ex-  quired  by  descent  or  purchase ;  for 

ception   to  the  rule.     For,  pro-  every  accessary  followeth  the  na- 

perly  speaking,  the  prescription  is  ture  of  its  principal, — ^B.  C.  ii. 

rather  to  be  considered  as  an  evi-  263-6. 
dence  of  a  former  acquisition,  than 
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DiatinetUm 
betwetnre- 


tenements  may  pass  by  alienation  without  deed»  &c.  i^  And 
j^^JUJ^wrf  is  to  be  understood,  that  nothing  is  named  regardant  to  a 
manor,  &c.,  but  a  villein:  but  certain  other  things,  as  advow- 
sons  and  common  of  pasture,  &c.,  are  named  appendants  (/) 
to  the  manor,  or  to  the  lands  and  tenements,  &c. 

185  Also  if  a  man  will  acknowledge  himself  in  court  of  re- 
cord to  be  a  villein,  who  was  not  a  villein  before,  such  a  one 
is  a  villein  in  gross. 


Aman  maifbe 
a  villein  bff 

courtqfneord. 


tiel  manor  ou  terras  et  tenementes  poieni  passer  pur  altena- 
don  sauns  /ait,  ^c,  ^^  Et  est  assawnr  que  nul  chose  est 
nosme  regardaunt  a  un  manor ,  fyc.,  forsque  vUleyn:  mes  eer- 
teyns  autres  ckoses,  come  avowsons  et  comen  de  pasture,  ^c, 
sont  nosmez  appendantes  al  manor,  ou  al  terrez  et  tenementez, 
^c, 

185  Item,  si  home  voUle  en  courte  de  recorde  soy  conustre 
destre  vUleyn,  qui  nefiiist  vUleyn  adevaunt,  tiel  estviUeynen 
gros. 


Appendant 
ttudappuftt- 

flOnt  wUtm' 

guMiedand 
exanplifled. 


{/)  Appeftdants.']  —  Appendant 
is  any  inheritance  belonging  to  an- 
other that  is  superior  or  more 
worthy.  Appendants  are  always 
by  prescription;  but  appurtenants 
may  be  created  in  some  cases  at 
this  day.  As  if  a  man  at  this  day 
grant  to  a  man  and  his  heirs,  com- 
mon in  such  a  moor  for  his  beasts 
levant  or  ooochant  upon  his  manor ; 
or  if  he  grant  to  another  common 
of  estovers  or  turbary  in  fee-simple 
to  be  burnt  or  spent  within  his  ma- 
nor ;  by  these  grants  these  commons 
are  appurtenant  to  the  manor,  and 
shall  pass  by  the  grant  thereof.  If 
A.  be  seised  of  a  manor,  whereunto 
the  franchise  of  waift,  estrays,  and 
such  like  are  appendant,  and  the 
king  purchases  the  manor  with  the 


appurtenances,  now  are  the  royal 
franchises  reunited  to  the  crown 
and  not  appendant  to  the  manor. 
But  if  he  grant  the  manor  in  at 
large  and  ample  a  manner  as  A. 
had  8fe.,  it  is  said,  that  the  fran- 
chises shall  be  appendant  (or  rather 
appurtenant)  to  the  manor. — Co, 
Lytt  121.  b.f  [for  the  words  ''  in 
as  ample  a  manner  as  A.  had ''  &c., 
confer  no  new  grant,  and  seem  to 
avoid  doing  so,  for  a  new  grant 
would  destroy  the  title  by  prescrip- 
tion, for  writing  determines  pre- 
scription. —  Bro,  Abr,  tit.  Pre- 
scripcion^pL  102]. 

For  the  learning  of  appendants 
and  appurtenants  the  reader  is  re- 
ferred to  Co.  Lytt  121.  b,  122.  a. 


lein/  aeciue 
canvcno. 
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186 Also  aman  that  is  irilleinis  called  a  yillein  ornief,  and  a  jjH^^J^-^ 
woman  that  is  villein,  is  called  a  niefe:  as  a  man  who  is  out-  JJJ22^2J2J' 
lawed  is  called  outlawed,  and  a  woman  who  is  outlawed  is  *^^  (MtiTa). 
called  a  waive. 

1^  Also  if  a  viUein  taketh  a  iree-woman  to  wife,  the  issue  ijmeqravo* 
shall  he  villeins.  But  if  a  niefe  taketh  a  freeman  to  her  hus-  vomm  is  va- 
band,  their  issue  shall  be  free  (^). 

1^  Item,  home  qui  est  viUeyn  eat  appelle  villeyn  ou  fdef^  et 
feme  que  est  vUleyne  est  appelle  neife :  sieome  home  qui  est  ut- 
lage  est  dit  utlage,  et/eme  que  est  utlage  est  dit  wayve. 

187  Item,  si  un  villeyn  prent  frank  feme  afrme,  lissueentre 
eux  serra  villeyne.  Mes  si  une  neifr  prent  frank  home  a  baron, 
lour  issue  serra  franke. 


(p)  In  all  the  copies  of  Lyttleton  be,  and,  consequently,  that  no  one 

since  Redm.  except  Tottyl  1557,  could  be  dominui  ventrit   where 

both  editions,  there  occurs  the  fol-  Jura  conwubii  intervened, 

lowing  addition  to  this  section :  Et  The  ascribing  this  mazini,  which 

ee9t  conirarie  a  la  ley  civile,  gar  la  only  had  a  partial  application,  to 

e9t  dit,  partus  tequitur  ventrem —  the  civil  law,  as  a  general  role,  is 

And  this  is  contrary  to  the  civil  older  than  Lyttleton ;  who  however 

law,  for  there  it  is  said,  the  issue  possessed  too  mach  learning  and 

fotUnoeth  the  womb.    But  this  role  sound  knowledge  to  cite  Fortescue, 

only  api^ed  to  the  bondwomen  of  who  in  his  De  Laudihus  Legum 

the    Romans   termed  vem^,  and  Anglia,  cap.  42,  43,  assumes  as  a 

never  was  intended  to  be  under-  general  proposition,  that  **  the  civil 

stood  of  any  other.    Heineecius  in  laws  decree,  that  the  issue  ever  fol- 

ld»  Blementa  Juris  Naturte  et  Gen^  loweth  the  womb,"  and  represents 

tium,  lib.  I,  §  cclii.  and  in  lib.  2,  his  royal  pupil  as  approving  this 

§  bcxzi.  explains  by  the  doctrine  of  rule,  in  terms  not  very  fiivorable  to 

natural  accession  as  well  as  by  the  the  civil  law.    Justinian,  lib.   1, 

principles  upon  which  hereditary  tit.  iv.  De  ingenuis,  certainly  states 

bondage  was  established,  in  what  it  as  a  rule,  that  the  issue  by  a 

cases  this  rule  operated;  on  refer-  bondfather  bom  of  a  freewoman 

ring  to  which,  the  reader  will  be  was  bom  free;  and  that  where  the 

satisfied  that  those  bom  of  parents  father  was  uncertain,  or  the  issue 

joined  in  any  recognised  wedlock  not  bom  in  wedlock,  the  issue  fol- 

did  not  fidl  under  this  rule,  what-  lowed  the  condition  of  the  mother, 

ever  the  status  of  the  parents  might  because  the  issue  could  not  be  said 
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188  ^jso  no  bastard  can  be  yillein,  unless  he  will  acknow- 
ledge himself  to  be  yillein  in  court  of  record,  for  he  is  in  law 
^asi  nulUusJUvus,  because  he  cannot  inherit  to  any. 

189  Also  every  villein  is  able  and  free  to  sue  all  manner  of 
actions  against  every  person,  except  against  his  lord,  to  whom 

188  Item,  nul  bastard  poet  ettre  villeyn,  si  wm  quil  voille 
soy  eonustre  estre  villeyn  en  court  de  recorde,  car  il  est  en  ley 
quasi  nulhus  filius,  pur  ceo  que  il  nepoet  enheriter  a  nulluy, 

189  Item,  chescun  villeyn  est  able  et  frank  de  suer  Umtz 
maners  accions  envers  chescun  persone,  forspris  envers  son  set- 


to  have  a  ftither  (contrary  to  the 
principle  stated  at  §  88) ;  and  in  re- 
ference to  this  text  of  Justinian, 
Redm.,  Berth.,  MiddL,  8m., 
Powel,  (English  1551,  as  well  as 
French  edition),  and  Tottyl  1554, 
in  the  margin  of  the  interpolated 
text,  refer  to  this  title,  and  cite  the 
words,  auffieit  autem  liberennjui9$e 
matrem;  the  ancient  writers  on 
English  law,  who  freqnentlyamnuul- 
vert  on  the  ciyil  law  as  heing  less 
equitable  or  jnst  than  the  common 
law,  are  in  this  point  set  right  by 
Selden,  who  in  citing  Ulpian  in 
X.  tit.  De  Statu  Hominum,  i.  24 ; 
and  tit.  De  hie  qui  in  potettate 
nmt,  repeats,  that  where  jura  eoU' 
nubii  did  not  intervene,  the  issue 
followed  the  condition  of  the  mo- 
ther, for  no  marriage  strictly  could 
take  place  between  bond  persons 
(see  in  v.,  tit.  De  legatie  3,  /.  41, 
Uxorem,  eeet,  2,  Codicillie,  and  tit. 
De  Ihceet.  Nuptiis,  L  3,  cum  an' 
eillii,  and  HeineeciuB,Elem.  Juris., 
(ut  eupra),  2,  §lzxzi);  but  where 


jura  eownubii  did  intervene,  the 
children  always  followed  the  condi- 
tion of  the  fother. 

Sir  Edward  Coke,  although  he 
states  this  interpolation  to  be  an 
addition  to  Lyttleton,  does  not  jus- 
tify the  dvil  law  against  this  hack- 
nied  aspersion ;  but  he  merely  says, 
**  that,  by  the  civil  law,  partus  se- 
quitur  ventrem,  as  well  where  a 
freeman  takes  a  bondwoman  to 
wife,  as  where  a  bondman  tikes  a 
freewoman  to  wife.  In  the  first 
case,  the  issue  is  by  the  civil  law 
bond,  and  in  the  other  free.  Both 
which  cases  are  contrary  to  the  law 
of  EngUmd;"  which,  though  strictly 
true,  yet  leaves  the  rule  open  to 
misinterpretation. 

The  editions  by  Tattyl,  from 
1561  to  1591,  place  this  interpola- 
tion between  two  Jiowers;  and  in 
all  the  other  editions  to  1639,  this 
passage  is  placed  between  two  aste^ 
risks  or  signs.  This  passage  also 
occurs  in  all  the  copies  of  RastelFs 
Translation. 
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he  IS  viUeiB.     And  yet  certain  actions  he  may  have  asainst  agaimikis 

^^  lordhemiglU 

his  lord*.     For  he  may  have  against  his  lord  an  action  of  ap- 


tawfcMd  MS 


peal  for  the  death  of  his  father,  or  other  his  ancestor  whose 

heir  he  is.     190  Also  a  niefe  that  is  ravished  hj  her  lord,  may  AHdtk^mtme 

have  an  appeal  of  rape  against  him  (A).     ^^^  Also»  if  a  villein  puMn 


he  made  executor  to  another,  and  the  lord  of  the  villein  was  MaHSHT 

mum  itfhiM 

iodehted  to  the  testator  in  a  certain  smn  of  money  which  is  omcmiwvMp. 
not  paid,  in  this  case  the  villein  as  executor  of  the  testator 
shall  have  an  action  of  debt  against  his  lord,  because  he  shall 
not  recover  the  debt  to  his  own  proper  use,  but  to  the  use  of 
the  testator. 

gnow  a  qui  U  est  villeyn.  Et  unqore  certeyn*  oeeionM  ilpoet 
aver  ewoera  ton  seignovr*.  Qar  U  poet  aver  enoere  «m  mi- 
gwmr  un  aeeion  dappelle  de  mart  eon  pere,  ou  datUre  de  eon 
auneeetre^  qui  heire  U  est.  ^^Atuti  un  niefe  que  eet  raey  per 
eon  aeignourpoet  aeer  un  appelle  de  Rape  envere  luy,  ^^^  Auxi 
si  un  viUeyn  soit  fait  executour  a  un  autre^  et  le  seignour  le 
mUeynfiiist  endette  a  le  testatour  en  un  certeyn  somme  dar- 
gent  lequel  nest  mye  paie,  en  ceo  cos  le  villeyn  come  executour 
de  le  testatour  avera  aeeion  de  dette  envers  son  seignour,  pur 
eeo  quit  ne  reeovera  le  dette  a  son  use  demesne,  mez  al  use  de 
le  testatour. 


*  The  text  is  giren  acoordmg  to  AoA.,  for  Lettou  Sf  M.,  and  Maekl., 
read  this  passage  sooordiiig  to  the  ordinary  copies,  tiz. — Et  unqore  en 
eerteyna  eho»e$,  ilpoet  etver  aeeion  envere  eon  eeignour;  end  yet  in  eer^ 
tain  thinge  he  may  have  action  againtt  hie  lord.  RattelVe  Transl. 
reads — and  yet  in  certain  thinge  he  ntay  have  againet  hie  lord  an  action 
^f  appeal  for  the  death  of  hie  father.  But  Redm. ,  Berth. ,  Middl.  ^  8m., 
Powel,  and  Tattyl  1554,  read  as  in  the  text,  which  the  editor  oonceiTes 
is  Uie  true  sense. 


(A)  Appeals  of  rape,    robbery,  thoogh  of  a  criminal  nature,  yet 

and  murder,  hare  been  abolished,  were  at  the  suit  of  the  subject. 

As  to  the  nature  and  effect  of  the  See  B.  C.  iv.  310. 
process  of  these  appeab,  which, 
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iffidfteinni  193  Also  the  loid  may  not  take  out  of  the  possession  of 

cannot  teiu 

utiator't goods  svLoYi  villcin,  who  is  executor,  the  eoods  of  the  deceased:  and 

in  vUMn't  ^      ,  '  o 

*«id»,ytr«re-  if  ^e  do,  the  villein  as  executor  shall  have  an  action  for  the 

^^imSJ^tSa-  ^^^^  goods  so  taken,  against  his  lord,  and  shall  recover  da- 

ttttar,  5  337.  magcs  to  the  use  of  the  testator.    But  in  all  such  cases  it  be- 

viead  protentp  hovcth  that  the  lord,  who  is  defendant  in  such  actions,  make 

ando  wUh  hia 

^lioein,  protestation  that  the  plaintiff  is  his  viUem,  or  else  the  villein 

shall  be  enfranchised,  although  the  matter  be  found  for  the 
lord,  and  against  the  villein,  as  it  is  said. 
Triaiitfffmtn-       193  Also,  if  a  villein  sue  an  action  of  trespass,  or  another 
where  vUMn     actiou  airaiust  his  lord  in  one  county,  and  the  lord  saith  that 
he  had  in  ^e     hc  shsll  uot  be  auswcrcd,  because  he  is  his  villein  rejcardant 

eoantif  where  ... 

tShMvMtffMh'  to  his  manor  in  another  county,  &c.,  and  the  plaintiff  saith 
y^'**!.       that  he  is  free  and  of  a  free  estate,  and  no  villein;  this  shall 

prottCHt  contt 

Su^«w.      ^  ^'^^^  ^  ^^®  county  where  the  plaintiff  hath  conceived  his 
^i^^'  ^"     action,  and  not  in  the  county  where  the  manor  is:  and  this  is 
in  favour  of  liberty.     And  for  this  cause  a  statute  was  made 
anno  9  R.  2,  c.  2,  the  tenor  whereof  foUoweth  in  this  form: 

1^  Item,  le  seiffnour  ne  poet  prendre  hors  del  poaseisian  de 
tiel  mlleyn  qui  est  executour  lez  biens  le  mort  j  et  Hlface^  le 
vUleyn  come  executour  avera  accion  de  trespas  de  meemez  lee 
biens  issint  prisez  efwere  son  seignour,  et  reeovera  damages  al 
use  de  testatour.  Mez  en  touts  tielx  cases  U  convient  que  le 
seignour,  qui  est  defendant  en  tielx  aceions,  face  protestaeion 
que  le  pleintif  est  son  mlleyn^  ou  autrement  le  villeyn  serra  en- 
fraunchise,  coment  que  lematere  soit  trove  pur  leseignour^  en- 
countre  le  vUleyny  come  est  dit, 

193  Item,  «t  un  viUeyn  suist  un  .accion  de  trespas,  ou  un 
autre  accion  enters  son  seigneur  en  un  countee,  et  le  seignour 
dit  que  il  ne  serra  respondu,  pur  ceo  que  il  est  son  mlleyn  re-' 
gardaunt  a  son  manor  en  autre  countee,  ^c,  et  le  pleintif  dit 
quil  est  frank,  et  de  frank  estate,  et  nemy  villeyn;  ceo  serra 
trie  en  le  countee  lou  le  pleintif  avoit  conceyve  son  accion,  et 
nemy  en  le  countee  lou  le  manor  est ;  et  ceo  est  in  favorem  li- 
bertatis.  Et  pur  ceo  cause  un  estatut  friist  fait  anno  ix.  Re- 
gis Ricardii  ii.  le  tenor  de  quel  ensuyst  en  tielfourme: 
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Also,  for  that  where  many  yilleins  and  niefs.  as  weU  o{  B^muM 

9  Rie.  9 

great  lords,  as  of  other  folks,  as  well  spiritual  as  temporal,  jgargiwcj 

flee  and  so  into  cities,  towns,  and  places  franchised,  as  into  fuwiw.  but 

the  citj  of  London  and  other  like  places,  and  feign  divers  ij^^SS^S^ 

suits  against  their  lords,  [because  they  would  make  them-  J^JJJJJJJf 

selves  free  by  the  answer  of  their  lords*] :  it  is  accorded  and  ^J^taT"*^ 

assented,  that  the  lords  nor  none  other  shall  be  fore-barred  of  JS^^SJUj,^ 

their  villeins,  by  reason  of  their  answer  in  the  law.     By  force  ^'' 

of  which  statute  if  any  villein  will  sue  any  manner  of  action 

to  his  own  use  in  any  county  where  he  is  powerful  to  try, 

&c.  against  his  lord,  the  lord  may  choose  whether  he  will 

plead  that  the  plaintiff  is  his  villein,  or  make  protestation 

that  he  is  his  villein,  and  plead  his  other  matter  in  bar. 

And  if  they  be  at  issue,  and  the  issue  be  found  for  the  lord, 

then  the  villein  is  a  villein  as  he  was  before,  by  force  of  the 

same  statute.     But  if  the  issue  be  found  for  the  villein,  then 

Item,  pur  la  ou  pluwurs  vUleyns  et   nei/es.   Mien  des 

ffraundes  seiffnourSf  come  dea  autres  Rentes,   sibien  eepiri- 

tuelx  come  temjforelx,  Benfaent  deins  citeee,  villee,  et  lieux  en- 

fraunehUes,  come  en  la  citee  de  Landres,  et  amtres  semblablee, 

etfeigwmnt  divers  suite  denvers  lour  seignours,  [a  cause  de 

euw /aire  franks  per  le  respons  de  lour  seignours* :"]  Aeeorde 

est  et  assentus,  que  les  seignoursne  autres  ne  soyent /brbarres 

de  lour  viUeynes  per  cause  de  lour  respons  en  la  ley.     Per 

force  de  quel  estatut^  si  ascun  villeyn  voUleit  suer  oMun  ma- 

ner  de  aeeion  a  son  use  demesne  en  ascun  eountee,  lou  il  est 

fort  a  trier,  ^c,  envers  son  seigneur,  le  seigfumr  poet  eslier 

de  pleder  que  le  pleintif  est  son  villeyn,  ou  de  faire  protes- 

tacion  que  il  est  son  villegn,  et  de  pleder  autre  matere  en 

barre,     Et  sUs  sont  a  issue,  et  tissue  soit  trove  pur  le  sei- 

gnouT,  donques  le  tUleyn  est  villeyn  come  il  fuist  adevaunt, 

perforce  de  mesme  lestatut.     Mes  si  tissue  soit  trove  pur  le 


*  The  words  within  brackets  are  not  in  Maehi.or  Roh, 
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the  villein  is  free;  because  that  the  lord  took  not  at  the  be- 
ginning for  his  plea,  that  the  villein  was  his  villein,  but  took 
it  by  protestation,  &c.  (t). 

villeyn,  tUmques  est  le  viUeynJrank,  pur  ceo  que  le  seignour  ne 
prist  a  commencement  pur  son  plee,  que  le  ffilleynfidst  son 
mUeyn;  mes  ceo  prist  per  protestaciony  ^c. 


(t)  Now  this  section  is  to  be  thus  was  brought,  he  neoessarily  ad- 
explaiued : — while  tenure  in  villen-  mitted  the  enfranchisement  of  his 
age  subsisted  it  was  not  unusual  villein  by  implication ;  so  that,  in 
for  villeins  to  set  up  fbigned  ac-  either  case,  he  lost  his  property  in 
tions  against  their  lords,  for  the  the  villein.  "  For  this  cause," 
purpose  of  obtaining  their  enfran-  says  LytUeton,  "  it  was  enacted 
chisement ;  for,  since  the  lord  was  by  the  stat.  2  Ric.  2,  that  no  ad- 
not  liable  to  be  sued  by  his  yillein  vantage  should  be  had  of  these 
in  a  civil  action,  the  very  circum-  feigned  actions ;  but  that  the  vassal- 
stance  of  his  pleading  thereto,  was,  age  of  the  plaintiff  should  be  still 
by  implication,  an  admission  that  saved  to  the  defendant,  upon  his 
the  plaintiff  was  not  his  villein,  protesting,  by  force  of  the  above 
At  the  same  time  it  was  a  general  statute,  '  that  the  plaintiff  is  his 
rule  of  law,  (for  the  law  always  villein,'  and  then  '  pleading  the 
feyours  liberty),  that  the  plaintiff  special  matter  in  bar.' "  The 
might  bring  his  action  in  any  other  reader  will  observe  that  the  words 
county  he  pleased,  instead  of  con-  mistaken  in  the  original  are, 
fining  himself  to  that  in  which  the  **  where  he  "  the  villein,  *'  is 
manor  lay,  to  which  he  was  re-  powerful  or  strong  in  trial  against 
gardant  as  a  villein.  But  this  rule  his  lord ;**  oH  il  ett  fort  h  trier 
gave  rise  to  a  manifest  inconveni-  en»er9  son  seignmtr.  It  is  almost 
ence ;  for  if  the  villein  brought  his  needless  to  remark,  that  this  sec- 
action  in  some  distant  county,  tion  explains  the  doctrine  of  plead- 
where  the  enfranchisement  of  vil-  ing  with  a  **  protestando,"  and 
leins  was  particularly  favored,  and  which  Lord  Coke,  therefore,  accn- 
consequentiy  where  he  had  the  ad-  rately  defines  to  be  the  exelutUm 
vantage  of,  and  was  strong  in  trial  of  a  conclusion. — RUwU  IntroduC' 
against  his  lord,  then,  if  the  lord  duetum,  p.  107.  A  similar  ez- 
took  issue  upon  the  question  of  pression  occurs  in  the  Tear-Book, 
viUenage,  it  would  be  decided  21  B,  4,  119,  vis.  er/  fort  que  le 
against  him ;  and  if,  on  the  other  tenaunt  (copyholder)  preeeribera 
hand,  he  pleaded  to  the  special  mat-  vere  le  eeigtumr. 
ter  upon  which  the  feigned  action 
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1^  Also  the  lord  may  not  maim  his  viUein.     For  if  he  rntkHma^ 
maim  his  yiUein,  he  shall  of  that  he  indicted  at  the  king's  vumh. 
suit;  and  if  he  he  of  that  attainted*  he  shaU  for  that  make 
grievous  fine  and  ransom  to  the  king.     But  it  seemeth  that  Yet  me  vUMn 


the  villein  shall  not  have  hj  the  law  any  appeal  of  maihem  huappmi^/br 
against  his  lord;  for  in  appeal  of  maihem  a  man  shall  not  re- 


eover  hut  his  damages.  And  if  the  villein  in  that  case  reco- 
ver damages  against  his  lord,  and  hath  thereof  execution,  the 
lord  may  take  that  which  the  villein  hath  in  execution,  from 
the  villein,  and  so  the  recovery  tf  void,  &c. 

195  Also,  if  a  villein  he  demandant  in  an  action  reaL  or  Toavwein 
plaintiff  in  an  action  personal,  against  his  lord,  if  the  lord  will  vuimagimai 
plead  in  disabiUty  of  his  person,  he  may  not  make  full  de*  ^M^^yry 
fence  (k),  but  he  shall  defend  but  the  wrong  and  the  force, 
and  demand  the  judgment  if  (u  e,  whether)  he  shall  be  an- 

1^  Item,  le  seigntmr  ne  poet  maheymer  §on  vUleyn,  Qar 
nl  maheytna  son  vUleyn^  il  serra  de  eeo  endite  a  le  euyte  le 
roy;  et  sit  eoit  de  eeo  atteynt,  il  ferra  pur  eeo  yrevousfyn 
et  raunson  al  roy.  Mee  il  eetnble  que  le  villeyn  navera  pas 
per  la  ley  un  appelle  de  maheyme  envers  son  seigneur,  Qar 
en  appelle  de  may  heme  home  recovera /orsque  damages.  Et  si 
le  villeyn  en  ceo  cas  recover ast  damages  envers  sonseignour,  et 
ent  avoit  execudon,  le  seignour  poet  prendre  ceo  que  le  villeyn 
avoit  en  exeeudon  de  le  villeyn,  et  issint  le  recoverer  voide, 

1^  Item,  si  un  villeyn  soit  demandant  en  aeeion  real,  ou 

pleintifen  aeeion  personel,  envers  son  seignour,  si  le  seignour 

voillepleder  en  disabilite  de  son  person,  il  ne  poet /aire  pleyn 

defence,  mes  il  de/endera /orsque  tort  et  /orce,  et  demandera 

juggemeni  sil  serra  respondu,  ^c,  [(et  monstrera  son  matere 


{i)  The  words  drfenee  and  drfend  in  our  law  pleadings  do  not  mean 
Ajuttifieationf  bat  a  denial. 

Q  2 
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wered,  [and  shew  his  matter  forthwith  how  he  is  villein,  and 
demand  judgment  if  he  shall  he  answered*]. 

sLrdtebOities       196^180,  there  he  six  manner  of  men  against  whom  if 

uMeh  ma^  be    they  sue  judgment  may  he  demanded,  if  they  shall  he  an- 

*>«•  swered,  &c. 

The  fine,  tu-  One  is,  where  a  villein  sueth  an  action  against  his  lord,  as 
in  the  case  aforesaid. 

Themeond,  ^^  The  secoud  is,  wherc  a  man  is  outlawed  upon  an  action 

of  deht  or  trespass,  or  upon  any  other  action  or  indictment; 
the  tenant  or  the  defendant  may  shew  aU  the  matter  of  re- 
cord and  the  outlawry,  and  demand  judgment  if  he  shall  he 
answered;  hecause  he  is  out  of  the  law  to  sue  an  action  during 
the  time  that  he  is  outlawed. 

The  Mra,  198  The  third  is,  where  an  alien  who  is  horn  out  of  the  alle- 

aliaanee. 

giance  of  our  sovereign  lord  the  king;  if  such  alien  will  sue 
an  action  real  or  personal,  the  tenant  or  defendant  may  say, 

meffntenant  content  il  est  9on  villeyn,  et  demandera  juggement 
sil  serra  respondu], 

1^  Item,  vi.  manere  de  homes  y  sont  eontre  gueux  sils 
swmt  accions  ^c.  juggement  poet  estre  demaunde  siU  ser* 
rent  respondujg,  ^c, 

Un  est,  lou  vUleyn  suist  accion  envers  son  seignour,  come  en 
le  cos  avauntdit. 

197  Le  seconde  est,  hu  home  est  utlage  sur  aeeion  de  dette  ou 
trespas,  ou  sur  autre  accion  ou  enditement  le  tenaunt  ou  defend- 
ant  poet  monstrer  tout  le  matere  de  recorde,  et  lutlagarie,  et 
demaunder  juggment  sU  serra  respondu,  pur  ceo  que  U  est  hors 
de  la  leg  de  suer  ascun  accion  duraunt  le  temps  que  il  estoit 
utlage. 

'9^  Le  tierce  est,  lou  un  alien  qui  est  nee  hors  de  la  Uegeaunee 
nostre  seignour  le  roy;  si  tiel  alien  voille  suer  un  accion  reall 
ou  personell,  le  tenaunt  ou  defendant  poet  dire,  quUfdst  nee 


*  The  words  within  brackets  are  not  in  J2oA. 
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that  he  was  born  in  such  a  country  which  is  out  of  the  king's 
allegiance,  and  demand  judgment  if  he  shall  be  answered. 

*W  The  fourth  is,  where  a  man  who,  by  judgment  given  ^^-^JjJJ* 
against  him  upon  a  writ  ofpremuntre  facias  ^c,  is  out  of 
the  king's  protection;  if  he  sue  any  action,  and  the  tenant 
or  defendant  will  shew  all  the  record  against  him,  he  may  ask 
judgment  if  he  shall  be  answered;  for  the  law  and  the  king's 
writs  be  the  things  by  which  a  man  is  protected  and  holpen, 
and  so,  during  the  time  that  a  man  in  such  case  is  out  of  the 
king's  protection,  he  is  out  of  help  and  protection  by  the 
king's  law,  or  by  the  king's  writ. 

^00  The  fifth  is,  where  a  man  is  entered  and  professed  in  Tv/(nA,  pro- 
religion;  if  such  a  one  sue  an  action,  the  tenant  or  defendant 
may  shew  that  such  a  one  is  entered  into  religion  in  such  a 
place,  into  the  order  of  Saint  Bennet,  and  is  there  a  monk 
professed;  or  into  the  order  of  JHart-minors  ox preachera^  and 
is  there  a  friar  professed;  and  so  of  other  orders  of  religion, 
&c.,  and  demand  judgment  if  he  shall  be  answered.     And  the 

en  tielpaiis  gue  est  hors  de  la  liegeaunce  le  roy,  et  demaunder 
juggement  sii  serra  reepondu, 

199  l^  quart  esti  Um  un  home  qui  per  juggement  done  envers 
lug  sur  un  brief  de  premunire  facias,  ^c.  eat  hare  de  proteceion 
le  roy^  ail  auaat  aacun  accion,  et  le  tenaunt  ou  de/endaunt  mona- 
treraat  taut  le  recorde  envera  lug,  il  poet  demaunder  jugge- 
ment ail  aerra  reapondu;  qar  la  ley  le  roy  et  lea  brie/a  le  roy 
aount  lea  choaea  per  queux  home  eat  protecte  et  eide,  et  iaaint 
durant  le  tempa  que  home  en  tiel  caa  eat  hora  de  la  protection 
le  roy,  il  eat  hora  deatre  eide  ou  protection  per  la  ley  le  roy,  ou 
per  brief  le  roy, 

^90  Xtf  quinte  eat  Um  un  home  qui  eat  entre  et  profeaae  en  re- 
ligion: at  tiel  auiat  un  aceion,  le  tenaunt  ou  le  de/endaunt  poet 
monatrer  qfie  tiel  eat  entre  en  religion  en  tiel  lieu,  en  lordre  de 
Seynt  Benet,  et  la  eat  moigne  profeaae,  ou  en  lordre  dea/rerea 
prechoura,  ou  menoura,  et  la  eat  frere  profeaae,  et  iaaint  dez 
autreaordrea  de  religion, ^c,  et  demaunder  juggement  ail  aerra 
reapondu.     Et  la  cause  eat,  pur  ceo  que  quant  home  entra  en 
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cause  is  this,  that,  when  a  man  entereth  into  religion  and  is 
professed^  he  is  dead  in  law,  and  his  son  or  next  cousin 
incontinent  shall  inherit  him,  as  well  as  though  he  were  dead 
in  deed.  And  when  he  entereth  into  religion  he  may  make 
his  testament  and  his  executors  &c.,  the  which  executors 
may  have  an  action  of  deht  due  to  him  before  his  entry  into 
rehgion,  or  any  other  action  that  executors  may  have,  as  if  he 
were  dead  indeed.  And  if  that  he  make  no  executors  when  he 
entereth  into  religion,  then  the  ordinary  may  commit  the  ad- 
ministration of  his  goods  to  other,  as  if  he  were  dead  in 
deed. 
Thetuth^ex-  ^^  The  sixth  is,  where  a  man  is  excommunicated*  by  the 
Hon.  law  of  Holy  Church,  and  he  sueth  an  action  real  or  personal, 

the  tenant  or  defendant  may  plead  that  he  that  sueth  is  ex- 
communicated: and  of  this  it  behoveth  him  to  shew  the 
bishop's  letters  under  his  seal,  witnessing  the  excommunica- 
tion, and  ask  judgment  if  he  shall  be  answered,  &c.     But  in 

religiony  et  est  professes  il  est  mort  en  ley,  fyc,  et  son  fitz  ou 
autre  cosin  meyntenaunt  luy  enheritera,  auxibien  sicome  il 
Juist  mort  en  fait.  Et  quant  ilentra  en  religion  il  poet  f aire 
son  testament  et  see  executours,  ^c,  les  queux  exeeutours  ave- 
ront  un  aceion  de  dette  due  a  luy,  devaunt  lentre  en  religion, 
ou  autre  aceion  que  executours  poient  aver,  sicome  il  Juist 
mort  en  fait.  Et  sil  nefait  ascuns  executours  quant  il  entra 
en  religion,  donques  lordinarie  poet  committer  ktdministracion 
de  sez  Mens  as  autres,  sicome  il  Juist  mort  en  fait. 

^^Et  le  sisme  est  lou  home  est  excommenge* per  la  ley  de  seynt 
esglise,  et  il  suist  un  aceion  reall  ou  personell,  le  tenaunt  ou 
defendaunt  poetpleder  que  celuy  qui  suist  est  excommenge:  et 
de  ceo  covient  monstrer  lettres  de  levesque  south  son  scale,  tes- 
moignant  lescommengement,  et  demaunder  juggement  sil  serra 
respondu,  ^c.     Mes  en  ceo  cas,  si  le  demaundant  ou  pleintif 


*  RmMI  translates  this  word  excwnmenge — aecuned,  and  exeom^ 
mengemeni — aceurtiuff. 
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this  case,  if  the  demandant  or  plaintiff  cannot  deny  it,  the  writ 
shall  not  ahate;  bat  the  judgment  shall  be,  that  the  tenant  or 
defendant  shall  go  quit  without  day;  for  this,  that  when  the 
demandant  or  plaintiff  hath  purchased  his  letters  of  absolu- 
tion, and  these  are  shewed  to  the  court,  he  may  have  a  re- 
summons or  re-attachment  upon  his  original,  after  the  nature 
of  his  writ.  But  in  the  other  five  cases  the  writ  shall  abate, 
&c.,  if  the  matter  shewed  cannot  be  gainsaid,  &c. 

^^  Also,  if  a  villein  be  made  a  secular  [chaplain*],  yet  his  pntf^ttumor 
lord  may  seize  him  as  his  villein,  and  seize  his  goods,  &c.  nNfftonisaH- 
But  it  seemeth  that  if  the  villein  enter  into  religion,  and  is  ate>  { 4io. 
professed  &c.,  that  the  lord  may  not  take  nor  seize  him,   Rgmeoimqf 
because  he  is  dead  in  law,  no  more  than  if  a  freeman  take  Mnpn^amL 
a  niefe  to  his  wife;  the  lord  cannot  take  nor  seize  the  wife  of  HmnoJ^. 
the  husband,  but  his  remedy  is  to  have  an  action  against  the 
husband,  for  that  he  took  his  niefe  to  wife  without  his  license 
and  will.     And  so  may  the  lord  have  an  action  against  the 

ceo  ne  poet  dedire,  le  hritf  nabatera  mye,  mes  le  juggement 
serra,  que  le  tenaunt  au  defendaunt  alera  quite  sautu  jour,  pur 
ceo  que  quant  le  demandaunt  ou  pleinti/  purehace  see  lettree 
de  abeolucion,  et  ceux  mmt  monetree  a  le  courts  tlpoet  aver  un 
reeomnume  ou  reattachment  eur  son  originall,  solonques  la  nc^ 
ture  de  son  brief.  Mes  en  lee  autrea  cinq  caaee  le  brief  aba- 
tera,  ^c,  ai  la  matere  monetre  ne  poet  eetre  dedite,  ^c, 

^^  Item,  n  un  villeyn  eat  fait  un  [ckappeleyn*^  aeculer, 
unqore  aon  aeignour  poet  luy  aeiaier  come  aon  villeyn,  et  aei- 
aier  aez  biena.  Mea  U  aemble  que  ai  le  villeyn  entre  en  religi- 
on, et  eat  prof eaae,'^c.,  que  le  aeignour  ne  poet  luy  prendre  ne 
aeiaier,  pur  ceo  que  il  eat  mort  en  ley;  nient  pluia  que  ai  un 
frank  home  prent  un  neif  a  aa  feme,  le  aeignour  ne  poet 
prendre  ne  aeiaier  la  feme  de  le  baron,  mez  aon  remedie  eat 
daver  un  accion  envera  le  baron,  pur  ceo  que  ilpriat  aa  neif  a 
feme  aauna  aon  licence  et  volunte,     Et  iaaint  poet  le  aeignour 


*  Rattelfa  Translation  renders  this  word  priett. 
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qfdvU  death 
onditvoofutf- 


soTereign  of  the  house  that  taketh  and  admitteth  his  Yillein  to 
be  professed  m  the  same  house  without  license  and  leave  of 
the  lord  &c.,  and  he  shall  recoyer  his  damages  to  the  value 
of  the  villein.  For  he  that  is  professed  a  monk  shall  be  a 
monk,  and  as  a  monk  to  be  taken  for  term  of  his  natural 
life,  unless  he  be  deraigned  hj  the  law  of  Holy  Church. 
And  he  is  bound  by  his  religion  to  keep  his  cloister,  &c. 
And  if  the  lord  could  take  him  out  of  his  house,  then  he 
should  not  hve  as  a  dead  person,  nor  according  to  his  re- 
ligion, which  should  be  inconvenient  &c.  (/)  ^^  For  if  there 
be  a  guardian  in  chivaliy  of  body,  and  of  the  land  of  an 
infant  within  age,  if  the  infant  when  he  comes  to  the  age  of 
fourteen  years  entereth  into  religion,  and  is  professed,  the 
guardian  hath  no  other  remedy,  as  to  the  wardship  of  the 


tmer  ctccion  enters  le  souveraigne  del  meason  qui  prist  et  ad- 
mittast  son  villeyn  desire  prof  esse  en  mesme  le  mecuon  sauna 
le  licence  et  la  volunte  le  seiffnour,  ^c,  et  recovera  sez  dama- 
ges a  la  valewe  de  le  villeyn.  Qar  eeluy  qui  est  professe 
motgne^  ^c,  serra  un  moigncy  et  come  un  nungne  estre  pris  pur 
terms  de  sa  vie  naturell,  sinon  guil  soit  desreigneper  la  ley  de 
seynt  esglise.  Et  U  est  tenus  per  sa  religion  de  garder  son 
cloyster,  ^c.  Et  si  le  seignour  luypuissoit  prendre  hers  de 
sa  measony  dengues  U  ne  viveroit  come  mart  persons,  ne  s<>- 
Umques  sa  religion,  le  quel  serroit  inconvenient,  ^c.  ^^  Qar 
si  soit  gardeyn  en  cMvalerie  de  corps  et  de  terre  dun  enfaunt 
deins  age,  si  lenfaunt  quant  il  vient  al  age  de  sdiij.  ans  entra 
en  religion,  et  est  professe,  le  gardeyn  nod  autre  remedie 
quant  a  le  garde  le  corps  forsque  brief  de  ravissement  de 


(/)  Lyttleton  extends  the  liabi- 
lity of  the  soYereigii  (t.  e.  an  abbot 
or  prior),  beyond  the  case  stated 
in  the  text,  for  in  18  E.  4,  he 
says,  "  And  if  my  villein  enter 
into  religion,  or  if  a  man  grant 
to  me  an  annuity,  and  enter  into 


religion,  I  shall  have  my  action 
against  the  soTereign,  for  this,  that 
it  shall  be  jndged  {gerra  rette)  his 
folly  to  receive  those  who  are  so 
indebted  into  his  house,"  &c. — 
Year-Book,  Mich.  18  E.  4. 


CHAP.  XI.]  ltttleton's  tenubes.  238 

body,  bat  a  writ  of  ravuhment  of  ward  against  the  sovereign 
of  the  house.  And  if  any,  being  of  fuU  age,  who  is  cousin 
and  heir  of  the  infant,  entereth  into  the  land,  the  guardian 
hath  no  remedy  as  to  the  wardship  of  the  bind,  because  the 
entry  of  the  heir  of  the  infant  is  biwful  in  such  case. 

^^  Also  in  many  divers  cases  the  lord  may  make  manu-  Mmmmomum 
mission  and  enfranchisement  to  his  villein.  €himmmt^f 

Manumission  is  properly,  when  the  lord  makes  a  deed  to  —^^ 
his  villein  to  enfranchise  him  by  this  word,  "  manumittere" 
which  is  the  same  as  to  put  him  out  of  the  hands  and  power 
of  another.  And  for  that  by  such  deed  the  villein  is  put  out 
of  the  hand  and  the  power  of  his  lord,  it  is  called  manumis- 
sion. [And  so  every  manner  of  enfranchisement  made  to  a 
viUein  may  be  said  to  be  a  manumission*]  ^^6  Also  if  the  wjm  aeui^ 
lord  make  to  his  villein  an  obligation  for  a  certain  sum  of  Md^ mm- 
money,  or  grant  to  him  by  his  deed  an  annuity,  or  let  to  him 

garde  envers  le  scuveraigne  del  meason.  Et  n  aseun  etteant 
de  pleyn  age^  qui  ett  cosyn  et  heire  del  enfaunt^  entra  en  le 
ierre,  le  gardeyn  nod  ascun  remedie  quant  al  garde  de  la 
terrey  pur  eeo  que  lentre  del  heire  lenfaunt  eet  congeable  en 
Hel  cos, 

^^  Item,  en  nunUtes  dyvera  cases  le  eeignour  poet /aire  ma- 
numiseion  et  en/raunchisement  a  eon  villeyn, 

Manumiaeion  est  proprement  quant  le  seigfumr/ait  son  fait 
a  son  vUleyn  de  luy  enfraunchiser  per  hoc  verbum  **  manu- 
mittere,"  quod  idem  est  quod  extra  manum  vel  extra  potesta- 
tem  alterius  ponere.  Et  pur  eeo  que  per  tielfait  le  villeyn 
est  nds  hors  de  sa  mayn  et  de  la  poiar  son  seignour,  il  est  ap- 
pelle  manumission,  [Et  issint  ckescun  maner  denfraunchise- 
mentfait  a  un  villeyn  poet  estre  dit  manumission*],  ^^Auxi 
m  le  seignour  fait  a  son  villeyn  un  ohligaeion  de  certeyn 
somme  dargent,  ou  graunta  a  luy  per  son  fait  un  annuite,  ou 


*  The  words  ?rithin  brackets  are  not  in  the  Paper  MS. 
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Bond,  outgo-    by  bis  deed,  lands  or  tenements  for  term  of  years,  tbe  yillein 

or  team,  is  enfrancbised.     *^  Also  if  the  lord  maketh  a  feoffment  to 

'^'^-       bis  villein  of  any  lands  or  tenements  by  deed,  or  withont 

deed,  in  fee-simple,  fee-tail,  or  for  term  of  life  [or  years*], 

and  deliveretb  to  him  seisin,   that  is  an   enfranchisement. 

A  letting  at      ^^  But  if  the  lord  maketh  to  him  a  lease  of  land  or  tene- 

ddmmmt,       ments  to  hold  at  will  of  the  lord,  by  deed  or  without  deed, 

this  is  no  enfranchisement,  for  that  he  hath  no  manner  of 

certainty  or  surety  of  his  estate,  but  the  lord  may  oust  him 

Sunt  b^  lard      wbcu  he  will.     ^8  Also,  if  the  lord  sueth  against  his  villein  a 

in  a  real  or      PrcBcipe  quod  reddat,  if  he  recover  or  be  nonsuit  after  appear- 

amanumu-      aucc,  this  is  a  mauumissiou,  for  that  he  might  lawfully  have 

entered  into  the  land  without  suit.     In  the  same  manner  it  is 

if  he  sue  against  his  villein  an  action  of  debt  or  account,  or 

of  covenant,  or  of  trespass,  or  of  such  like;  that  is  an  enfran- 

leMa  a  luy  per  wn  fait  terrez  ou  tenementez  pur  terme  dez 
ana,  le  villeyn  est  enfraunchise,  ^^  Auxi  ei  le  seignowfait 
unfeoffement  a  son  villeyn  dascun  terrea  ou  tenementes  per 
/ait,  ou  aauns  fatty  enfee^mple,  /ee-taille,  ou  pur  terme  de 
vie  [ou  aiw*],  et  a  luy  liver  a  eeisin,  ceo  est  un  enfraunchise" 
ment,  ^^  Mes  si  le  seignour  fait  a  luy  un  lees  dez  terres  ou 
tenementes,  a  tener  a  volunte  le  seignaur,  per  fait  ou  sauns 
fait,  ceo  nest  ascun  enfraunchisement,  pur  ceo  que  il  nad  as- 
cun  manere  certeynte  ne  seurte  de  son  estate,  mes  le  seignour 
luy  poet  ouster  quant  it  voilleit,  ^^  Auxi  si  le  seignour  suist 
envers  son  villeyn  un  Praecipe  quod  reddat,  sil  recover  ou  soit 
nounsue  apres  apparaunce,  ceo  est  un  manumission,  pur  ceo 
quil  puissoit  loyalment  entrer  en  la  terre  sauns  tiel  suite. 
En  mesme  le  manere  est,  sit  suist  envers  son  villeyn  un  aceion 
de  dette  ou  daccompt,  ou  de  covenaunt,  ou  de  trespas,  ou  hu- 


*  The  words  ou  ans,  or  years^  are  not  in  Leitou  Sf  M.,  Maehl.,  or 
Roh.,  they  first  occur  in  Redm^f  and  appear  in  every  subsequent  edi- 
tion. 


CHAP.  XI.J  LYTTLETON's   TENURES.  235 

cbisement:  for  that  he  might  imprison  the  villein  and  take 
his  goods  without  such  suit. 

But  if  the  lord  sue  his  villein  hy  appeal  of  felony,  this  jpptait^fj^- 
shall  not  enfranchise  the  viUein,  albeit  that  the  matter  of  ap-  eeptum,/i>r 
peal  be  found  against  the  lord,  for  that  the  lord  could  not  noebehan^ 
have  the  villein  to  be  hanged  without  such  suit.    But  if  the  jirooMt. 
villein  were  not  indicted  of  the  same  felony  before  the  ap-  ^StM^'S!!^ 
peal  sued  against  him,  and  afterward  is  acquitted  of  this  fe-  jS^l^^a 
lony,  so  as  he  recover  damages  against  his  lord  for  the  false  ******'''*'*^ 
appeal,  &c.,  then  the  villein  is  enfranchised,  because  of  the 
judgment  of  damages  to  be  given  unto  him  against  his  lord. 
And  many  other  cases  and  matters  there  be  by  which  a  vil- 
lein  may  be  enfranchised  against  his  lord,  &c.* 

^^  Also,  if  the  lord  of  a  manor  will  prescribe,  that  there  An  uutaaee 
hath  been  accustomed  within  his  manor  time  out  of  mind,  that  teHptum  m 
every  tenant  within  the  same  manor,  who  marrieth  his  daugh« 

jfumodiy  ceo  est  un  enfraunehisement,  pur  ceo  qtte  il  puiaoit 
emprisoner  le  mlleyny  et  prendre  sez  biens  aauns  tiel  suite, 

Mes  si  le  seignour  suist  son  villeyn  per  appelle  de  felony e^ 
eeo  ne  enfraunckisera  pas  le  villeyn^  coment  que  le  matere  de 
lappelle  soit  trove  encounter  le  seignour,  pur  ceo  que  le  set- 
gnour  ne  puissoit  aver  le  villeyn  destre  pendu  sauns  tiel  suite. 
Mes  si  le  villeyn  nefuist  endite  de  mesme  le  felony  e  devaunt 
lappelle  suy  envers  luy,  et  puis  est  acquite  de  cest  felony e  is- 
sint  que  il  recover  a  damagez  envers  son  seignour  pur  lefaux 
iq^pelle,  ^c,  donques  le  villeyn  est  enfraunchise  per  cause  de 
le  juggement  de  damagez  pur  luy  donez  envers  son  seignour. 
Et  plusours  autres  cases  et  materes  y  sount  per  queux  un  vil- 
leyn poet  estre  enfraunchise  envers  son  seignour ,  ^c* 

^^  Item,  si  le  seignour  dun  manor  voille  prescriber,  que  il 
y  ad  este  accustume  deins  son  manor  de  temps  dount  memorie 
ne  court,  que  chescun  tenaunt  deins  mesme  le  manor,  qui  maria 


*  A  sporiooSy  ted  de  illie  quare  ocean  here  in  Redm.  and  in  all  the 
subsequent  copies,  English  as  well  as  French.  The  SfC,  that  precedes  it 
is  not  in  Machl.  or  Roh. 
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Mvcfaet         ter  to  any  man  without  license  of  the  lord  of  the  manor^  shall 

make  fine,  at  the  will  of  the  lord,  [and  have  made  fine*]  to  the 

lord  of  the  manor  for  the  time  heing,  this  prescription  is  void; 

for  none  onght  to  make  suc^  fine  hut  only  villeins.     For  every 

freeman  may  freely  marry  his  daughter  to  whom  it  pleaseth 

him  and  his  daughter.     And  hecause  this  prescription  is 

omxoriitd  0i-    against  reason,   such  prescription  is  void.     ^^^  But  in  the 

rvoMMoAfo.       shire  of  Kent(m),   concerning  tenements  holden  in  gavel- 

Poit,  f  96S.      kind,  there,  where  hy  the  custom  and  use  of  time  whereof 

memoiy  runneth  not,  the  children  male  ought  equally  to  in- 

sa  fit  a  ascun  home  sauns  licence  de  le  eeignour  del  manor, 
ferrafyne  a  le  volunte  le  seignour  [et  ont /ait fyne*"]  al  *«- 
ffnour  del  manor  pur  le  tempe  eeteant,  ceet  prescripeion  est 
voide;  qar  nul  doit /aire  tielx  fynee /orsque  tanteoulement  vil- 
leyne,  Qar  ckeacun  /rank  home  poet /ranehement  marier  sa 
file  a  qui  que  pleaet  a  luy  et  ea  file,  Et  pur  ceo  que  cest 
prescripeion  est  enconter  reason,  tiel  prescripeion  est  voide, 
210  j(f^^  ^91  ic  countee  de  Kent,  de  tenementes  tenus  en  gavel- 
kynde,  la  Urn  per  la  custome  et  use  de  temps  dount  me- 
morie  ne  court,  les  fitz  nudes  doient  owelment  enheriter,  ceo 


*  The  words  within  brackets  do  not  appear  in  Roh.  The  preceding 
words,  a  le  volunte  le  seigwmr — at  the  will  qf  the  hrd,  are  in  neither 
MacM.  nor  Roh. 


(m)  For  that  in  no  coontj  of  and  likewise  women;  but  women 

England,  lands  at  this  day  be  of  shall  not  make  partition  with  men. 

the  nature  of  gayelkind  of  common  And  a  woman  after  the  death  of 

right,  saving  in  Kent  only.    But  her  husband  shall  be  endowed  of 

yet  in  divers  parts  of   England,  the  moiety ;  and  if  she  commit  for- 

within  divefs  manors  and  seigno-  nication  in  her  widowhood,  or  take 

ries,  the  like  custom  is  in  force. —  an  husband  after,  she  shall  lose  her 

Co,  Lytt,  140.  a,  dower. — Stat,  Prerogativa  Regis, 

And   in    Kent,    in    gavelkind,  17  B,  2,  Statuiet  fif  the  Realm,  i, 

**  The  father  to  the  bough,  the  son  226,  edited  by  Sir  Thos,  B,  7bm- 

to  the  plough;"  there,  all  heirs  lins, 
male  shall  divide  their  inheritance. 
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herit,  this  custom  is  allowable,  because  it  standeth  with  some 
reason;  because  every  son  is  as  great  a  gentleman  as  the 
eldest  son,  and  [by  reason  of  this]  to  greater  honour  and  valour 
will  increase;  and  [if  he  had  nothing]  by  his  ancestor  &c. 
peradventure  he  would  not  increase  so  much,  &c.* 

^^^  Also,  where  by  the  custom  called  Borough-Enghsh  (n) 


eusiame  est  allowable,  pur  ceo  que  U  eetoit  oveaque  ascun  rea- 
son :  pur  ceo  que  eheseun  fitz  est  auxi  graund  gentilhome 
come  leignefitzy  et  [ceo  per  cause']  apluis  graunde  honour  et 
valour  cressera,  et  [sil  navoif]  rienper  son  auncestre,  ^c^par- 
aventure  il  ne  puissoit  tielment  cresser,  ^c* 

3^1  Item,  lou  per  customs  appel  Borough-English^  en  as- 


*  The  text  of  Lyttleton  is  confdsed  at  this  place.  The  reading  above 
gxven  is  conformable  to  Machl,  and  Roh.,  both  which  editions  accord 
doeely  with  each  other.  Lettou  Sf  M.  reads  et  per  case ;  Maehl.  and 
Boh.  et  ceo  per  cotiM;  Lettou  Sf  M.  again  reads  et  eil  tnoet ;  Maehl, 
andJZoA.  et  sii  navoit;  RoMteWe  Translation  is  as  follows: — and  be^ 
eauee  qf  that,  more  great  honour  and  valour  shall  grow,  than  if  he  had 
nothing  by  hit  aneeetorBf  where  peradventnre  he  might  not  so  grow, 
4^.  Redm,,  and  after  him,  Berth.,  Aiiddl,,  Sm.,  Powel,  and  Tottyl 
1554,  read  et  per  reaeon  de  eel,  pluii  graund  honour  et  valour  eres- 
eera  a  tiel  e^fituni,  que  creaeeroit,  sil  navoit  rien  per  eon  auneeetre, 
Sfc.,  ou  (Ion)  paraventure  il  ne  puissoit  tielment  cresser,  Sfe.  And  by 
reason  of  this,  greater  honour  and  wealth  (valenr)  shall  increase  to  such 
child,  than  would  [otherwise]  increase,  if  he  had  nothing  from  his 
ancestor,  Sfc,  where  peradventure  he  could  not  thus  increase,  8fc. 
Pyns,  1516  reads,  et  ceo  est  plus  grand  honor  et  valour  et  pluis  honor 

cressera  sil  navoit  rien  per  son  auneestre  ou  peraventure (as  in  the 

other  editions.  The  Translation  adopted  by  Sir  Edward  Coke  is  thus — 
And  perchance  will  grow  to  greater  honor  and  vtdour,  if  he  hath  any^ 
thing  by  his  ancestors,  or  otherwise  peradventure  he  would  not  increase 
so  much,  S(c. 


(ft)  Of  this  custom  Lyttieton  there  is  a  special  kind  of  Borough- 
has  spoken  before  in  the  Chapter  English ;  as  it  shall  descend  to  the 
of  Burgage.    And  in  our   books    younger  son,  if  he  be  not  of  the 
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it  good  ctuionif 

andreaton 

why. 

S  165, 73&. 


I/nreoNmoMs 
jyvMripMon 
void. 


986S. 


in  some  borough  the  youngest  son  shall  inherit  all  the  tene- 
ments &c.  This  custom  also  stands  with  some  certain  reason, 
because  that  the  younger  son,  (if  he  lack  father  and  mother), 
because  of  his  younger  age,  may  least  of  all  his  brethren  help 
himself  &c  ^^^  But  if  a  man  will  prescribe,  that  if  any 
cattle  were  upon  the  demesnes  of  his  manor,  there  doing  da- 
mage, that  the  lord  of  the  manor  for  the  time  being  hath 
used  to  distrain  them,  and  the  distress  to  keep  till  fine  were 
made  to  him  for  the  damage  at  his  will,  this  prescription  is 
void;  because  it  is  against  reason,  that,  if  wrong  be  done  any 


cun  horoughe  le  fitz  puisne  enheritera  toutz  les  tenementesy 
^c,y  eeat  custame  estoit  avesque  ascun  certeyn  reason,  pur 
ceo  que  le  fitz  puisne,  sil  faute  pere  et  mere,  per  cause 
de  son  juvente,  poet  le  pluis  meyns  de  toutz  sez  frerez  luy 
mesme  '&ider,  ^c,  212  jj^gg  gi  home  voille  prescriher,  que  si 
ascun  avers /urent  sur  les  demeynez  de  son  manor,  la  damage 
fesantz  que  le  seignour  del  manor  pur  le  temps  esteaunt  ad 
use  eux  destreigner,  et  le  distresse  reteigner  tanques  fyne 
fuist  fait  a  luy  pur  le  damage  a  sa  volunte,  cest  prescripcion 
est  voide,  pur  ceo  quil  est  enconter  reason,  que  si  tort  soit 


Bonuf^ 
AtgUthsome- 
timuoHenda 
to  dctughten. 


Citdomsro- 
apeetiHfr  inho- 
riftmow  in  on- 
eient  demetne, 
gmOkindfOnd 
Botough' 
BiiglUh. 


half-blood;  and  if  he  be,  then  to 
the  .eldest  son.  Within  the  manor 
of  B.  [Bray,  2  Watk.  c.  410],  in 
the  connty  of  Berks,  there  is  such 
a  custom,  that  if  a  man  have 
divers  daughters,  and  no  son,  and 
dies,  the  eldest  daughter  only  shall 
inherit,  and  if  he  have  no  daugh- 
ters, but  sisters,  the  eldest  sister 
by  the  custom  shall  inherit,  and 
sometimes  the  youngest.  And  di- 
vers other  customs  there  be  in  like 
cases.  And  herewith  agrreeth  Brii- 
ton,  who  saith,  "  De  terret  des 
ancients  demeynetsoiiute  eoUmquee 
ie  ttuncient  ttaoffe  del  lieu;  dount 
en  ascun  lieu  le   tient   lieu  per 


usage f  que  le  heritage  soit  departa' 
ble  ewtre  touts  les  e^fauntSffreres  et 
soreSf  et  en  ascun  lieu  que  le  eigne 
avera  tout,  et  en  ascun  lieu  que 
le  puisne  frere  avera  tout.*'  Con- 
cerning lands  in  ancient  demesne 
let  the  custom  be  according  to  the 
ancient  usage  qf  the  place;  where- 
qf  in  some  places  the  usage  holds 
that  the  heritage  be  deportable  6e- 
tu>een  all  the  children,  brothers 
and  sisters f  and  in  another  place 
that  the  elder  shall  have  all,  and 
in  some  place,  thai  the  younger 
brother  shall  have  all,— Co.  Lgtt. 
133.  a. 
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man,  that  he  thereof  should  be  his  own  judge:  for  by  such 
means,  if  he  had  damages  but  to  the  value  of  an  halfpenny,  he 
might  assess  and  have  therefore  an  hundred  pounds,  which 
should  be  against  all  reason.  And  so  such  prescription,  or  any 
other  prescription  used,  if  it  be  against  reason,  this  ought 
not,  nor  will  be  allowed  before  judges  (o):  Quia  malua  usui  msIuiiuui 
aboUndus  est*. 

fait  a  un  home,  que  il  de  eeo  eerroit  son  ju^e  demesne :  Qar 
per  tiel  vote,  sil  avoit  damages  forsque  a  la  valewe  dun  maU,  il 
puissoit  assesser  et  €tver  pur  ceo,  c.  lib.  que  serroii  encounter 
tout  reason.  Et  issint  tiel  prescripcion,  ou  ascun  autre  prC' 
scripcion  use,  si  eeo  soit  encounter  tout  reason  ceo  ne  doit  ne 
voet  estre  allowe  devaunt  jugges :  Quia  mains  usus  abolendus 
est. 


*  In  LetUm  6f  M.  here  follows  that  portion  of  the  text  which  forms 
%  174,  ante,  p.  211. 


(o)  This  ezpKssion  of  Lyttleton  sole  merchant  by  the  costom  of 

devaunt  juffgeif  {brforejudgei),  is  London,  can  maintain  her  action 

explained  by  a  reference   to  the  only  there,  and  nowhere  else,  for 

Year-Book,  3iieh.  I  S.  4,  pi,  13,  such  custom  is  not  pleadable  else- 

which  is  abbreriated  in  Fitz.  Abr.  where,  and,  consequently  customs 

tit.  Cu9tome,  viz.  That  customs  of  arising  within  the  limits  of  inferior 

cities  or   boroughs  not   affecting  jurisdictions  are  not  pleadable  in 

Umd  or  uses  of  land,  9cii.  customs  the  courts  above.    In  this  particu- 

of  inferior  jurisdictions  take  their  lar  instance  in  the  text,  Lyttleton 

effect  and  are  allowed  before  the  informs  his  reader,  that  the  custom 

judges  of  the  courts  within  such  he  mentions  as  an  example,  is  un- 

jurisdictions,  because  they  only  are  reasonable,  and  not  to  be  allowed 

the  judges  of  such  customs  and  before  judges ;  that  is,  not  before 

of  the  reasonableness  thereof,  and  any  judges  whatever, 
none  other.     So  a  feme   covert, 
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CONCLUDING    REMARKS. 

The  account  that  Lyttleton  has  given  us  of  the  slavish  te- 
nure of  yillenage>  and  the  bondage  to  which  the  pure  villein 
and  villein  in  gross  were  subjected,  although  quite  sufficient  for 
the  purposes  of  describing  the  tenure,  and  also  of  specifying 
the  mode  of  acquiring  the  property  of  such  a  slave,  yet  leaves 
many  particulars  of  this  status  of  slavery  unnoticed;  a  circum- 
stance the  reader  can  have  no  occasion  to  regret,  as  Bracton  in 
his  Fifth  Book  has  been  exceedingly  copious  in  his  description 
of  the  condition  of  the  servus  or  bondman,  whom  he  particu- 
larly distinguishes  from  the  villein  by  tenure,  who  again  is 
distinguished  firom  the  viUein-socman  and  the  villeins  in  an- 
cient demesne,  which  last-named  persons  Bracton  states  were 
not  send,  though  holding  by  villein  services.     Glanvil  has 
noticed  villenage,  but  Bracton  treats  more  amply  of  the  sub- 
ject, and  his  account  of  this  status  may  be  deemed  a  full 
description  of  it.    In  respect  of  the  pure  villeins,  this  authority 
states  that  these  servi  did  not  escape  from  their  condition  by 
going  off  the  land  of  their  lord,  if  they  continued  in  the 
habit  of  returning;  and  sometimes  they  used  to  be  permitted 
to  absent  themselves  for  a  length  of  time  from  the  lord's 
lands,  and  employ  themselves  in  trade,  upon  paying  to  the 
lord  a  fine  called  chevagium^  or  chiefage,  as  an  acknowledg- 
ment of  their  subjection  and  villenage.     But  if  they  left  the 
lord's  land  without  returning  regularly,  or  ceased  to  pay  their 
ehevoffium,  they  were  then  considered  as  fugitives;  and  when 
they  were  once  become  fugitive,  they  were  to  be  pursued  and 
demanded  by  the  lord,  both  within  Uberties  and  without,  for 
which  purpose  the  aid  of  the  king's  officer  might  be  had;  and 
after  such  claim  had  been  made,  the  servus,  though  he  was 
not  taken  till  after  a  year  had  elapsed  might  be  detained;  but 
if  no  such  claim  had  been  made,  then,  at  the  end  of  a  year, 
the  servusYrovld  be  privileged,  and  considered  as  free.  So  strict- 
ly was  daim  required  to  be  made,  that  if  the  lord,  after  the 
lapse  of  three  or  four  days  only,  without  making  any  daim. 


CHAP.  XI.]  LYTTLETON^S  TENURES.  241 

had  taken  him  anywhere  extra  viUenoffium,  t.  e,  without  the 
bounds  of  the  lord's  manor,  he  would  have  been  liable  to  an 
action  for  the  imprisonment  (p). 

The  Year-Books  are  fuU  of  cases  relating  to  Tillenage,  espe- 
cially upon  the  facts  which  manumitted  the  pure  yillein ;  for 
in  addition  to  the  causes  of  manumission  already  noticed, 
such  villein  would  become  ipw  facto  free,  if  he  had  remained 
a  year  and  a  day  in  any  privileged  or  corporate  town  or  city, 
and  had  been  received  into  their  ffylda  or  fraternity  as  a 
citizen  of  that  town  (ante,  §  194);  and  the  curious  reader 
will  observe  a  conflict  of  cases  relative  to  the  enfranchise- 
ment of  a  niefe  married  to  a  freeman  or  to  her  lord,  and  as  to 
the  operation  of  a  villein's  marriage  with  his  lady; — ques- 
tions now  as  useless  to  consider  as  it  was  then  brutal  and 
absurd  to  have  raised  them  (q). 

In  ancient  court-rolls  villeins  are  distinguished  as  villatd 
capitis,  or  villeins  by  blood,  from  the  villeins  ratione  tenune; 
and  indeed  it  is  chiefly  from  the  inspection  of  these  evidences 
that  the  practical  operation  of  villenage  can  be  folly  demon- 
strated (r). 

{p)  Reeve's  Hist  i.  99,  268 ;  to  the  lord  for  the  ekivoffe  of  WU- 

B.C.  ii.  93.  Ham  Colgrymme  the  lord's  nllein 

(q)  Harpr.  n.  in  Co.  Lytt.  123.  for  license  to  stay  with  him  till 

a,  Michaelmas  next,  Sd, 

(r)  John  Syrede    of   Croydon,         At  the  same  court  niefes  (bond- 

husbandman,     espoused     Agnes,  women)  ordered  to  be  seized. — 9 

daughter  of  William  Toller,  one  of  Hen.  6,  (1431).    Rot.  Maner*  de 

the  lord's  villeins  in  gross,  without  CouUdon  Com*  Surr\ 
license,  he  came  and  paid  6«.  6d. —        It  was    presented    that    John 

3  Hen.  6,  (1425).  Prymme,  who  held  of  the  lord  one 

Alice,  daughter  of  Richard  Col-  tenement  and  half  a  virgate  of  vil- 

grymme  (or  Grim  the  Collier,  a  lein  land  (de  itrrd  naiivd)  to  him 

nickname  for  a  charcoal-burner),  and  his  heirs,  had  removed  out  of 

one  of  the  lord's  villeins  in  gross,  the  seignory  (lordship  or  manor) 

remains  at  Chalvedon    (Chaldon)  and    refused   to    hold    the   land, 

with  Richard  Alleyn  without  ehi-  whereupon  there  happened  to  the 

vage  and  without  license. — Ordered  lord  for  a  heriot,  one  heifer,  which 

to  be  seized.  remains  in  the  hands  of  the  lord.-— 

Thomas  Bassett  comes  and  gives  Id,  19  Ric.  2,  (1396). 

R 
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CHAPTER  XII. 


RENTS. 

Ltttleton,  in  this  concluding  Chapter  of  his  Book  of 
Services,  treats  of  the  suhstitation  of  service;  viz.  a  pecuniary 
render  as  a  commutation  of  service  or  fruits  of  tenure,  termed 
rent-service.  As  a  suhstitution  must  foUow  the  nature  of  its 
original,  it  is  an  inevitable  consequence,  that  rent  must  be  is- 
suing out  of  land;  that  it  be  recoyerable  by  the  same  means 
as  other  fruits  of  tenure,  scil.  by  distress;  that  fealty  should 
be  inseparably  annexed  to  it;  and,  finally,  that  as  a  service  it 
should  be  incident  to,  and  run  or  descend  with,  the  reversion. 

Rent-charge,  vrhich  is  evidently  a  conyentional  assimilation 
of  tenure,  though,  strictly  speaking,  no  tenure  of  itself,  (for  it 
does  not  follow  the  reversion),  is,  where  land  is  charged  vnth 
an  annual  payment  by  deed  with  a  clause  of  distress;  for  no 
power  of  distress  is  incident  thereto  at  law. 

A  rent-seek  must  also  be  issuing  out  of  land,  in  accordance 
with  those  principles  upon  which  rents  were  created,  and  is  in 
theory  the  same  as  rent-charge,  but  practically  it  differs  from 
it  in  this,  that  a  rent  can  only  be  termed  "  seek  "  when  the 
remedy  for  its  recovery  is  not  commensurate  with  the  amount, 
or  the  means  of  enforcing  payment  are  gone  or  waived  (§218); 
and  a  rent-service  may  be  quagi  rent-seek  when  there  is  no 
reversion  in  the  person  entitled  to  the  rent^  or  where  privity 
of  tenure  has  ceased  to  exist  (§  225). 
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^13  Three  manneT  of  rents  (a)  there  be;  that  is  to  say,   lunfde. 
rent-service,  rent-charge,  and  rent-seek.  Rent-service  is,  where 

213  Trois  maners  de  rentz  y  tount,  eestassavoir,  rent-service, 
rent-charge,  et  rentsekke.     Rent'Service  est,  lou  le  tenaunt 


(a)  There  be  three  manen  of  take  againe  the  dbtreBse,  he  can- 
rentes  :  that  is  tosaye,  rent-service,  not  hare  assize,  but  writte  of  res- 
rent-charge,  and  rent-secke.  cons,  [for  a  man  shall  not  have  as- 

Rent-servioe   is,  where  a  man  size  without  seisin  and  possession 

holdeth  of  another  by  fealtie  and  in  deedf],  and  it  behoveth  not  the 

for  to  do  suit  to  his  coort,  and  lord  to  shew  his  right, 

yeldinge  to  him  a  certaine  rent  by  And  note  well,  that  if  the  lorde 

the  year  for  all  maner  of  services.  distraine  his  tenant  in  socage  for 

And  note  well,  that,  if  the  lorde  knight's-serrioe  [which  is  not  de- 
bee  seised  of  the  service  and  rent  nyed  him^],  and  avowe  for  the 
before  saide,  and  they  be  behinde,  same  service  in  court  of  recorde, 
and  hee  distraine,  and  the  tenant  he  shall  be  charged  by  the  same 
rescue  the  distresse,  hee  may  have  service,  by  Finch.  {Finehden,  Ch. 
assize  or  writte  of  rescous.  But  it  J.  C  P.)  termino  Hillarii,  anno 
is  more  necessarye  for  him  to  have  xlvj.  [E.  3.] 
assize  than  writte  of  rescous,  inas-  And  note  well,  that  if  the  lord 
much  that,  by  assize  he  shall  re-  can  not  finde  a  distresse  by  two 
cover  his  rent  and  his  damages :  yeres,  he  shall  have  against  the  te- 
but  by  writte  of  rescous  [he  shall  naunt,  writte  of  eeuavit  per  bien- 
not  recover  but  the  reprises  (t.  e,  niwn,  as  it  appeareth  by  the  sta- 
the  rent)  and  the  damages*].  tute  of  West.  ii.  ca.  xig.    And  if 

And  note  well,  that,  if  the  lorde  the  tenant  die  in  the  meantime  and 

be  not  seised  of  the  rent  and  ser-  his  issue  enter,  the  lord  shall  have 

vice,  and  they  be  behinde,  and  he  against  the  issue  writt  of  entre  9ur 

distreine  for  them,  and  the  tenant  eetsamti  or  if  the  tenant  alien,  the 

*  He  shall  not  recover  the  arrearages,  but  damages  for  the  rescue. — 
Pyn».    Tlie  text  as  above  is  conformable  to  Berth,  1531. 

t  The  words  within  brackets  are  only  in  Pyn», 

X  The  text  is  the  Translation  of  Rastellf  which  seems  at  variance  with 
the  French  copy  he  gives ;  for  that  copy,  literally  translated,  reads  which 
he  euppous  to  he  hoiden  of  him;  which  accords  vriOi  Berth.  1531,  and 
with  a  slight  variation,  is  according  to  Pyns, 

R  2 
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the  tenant  holdeth  his  land  of  his  lord  by  fealty  and  certain 
rent,  or  by  homage,  fealty,  and  certain  rent,  or  by  other  ser- 

tieni  sa  terre  de  §on  seiffncur  per  fecUtS,  et  per  eerteyn  rent, 
ou  per  homage,  fealtS  et  certeyn  rent,  ou  per  autre*  services. 


lord  shall  haye  against  the  alienee  is  weU  lawfdll  to  the  grantee  at 

the  aforesaid  writ.     But  if  the  lord  his  election  to  have  writte  of  an- 

have  issue  and  die,  and  the  tenant  nuitie,   or  else  he  may  distrayne, 

be  in  arrerages  of  the  said  rent  and  and  if  the  distresse  be  rescued  from 

service,  in  the  time  of  the  lord  fa-  him,  and  he  was  never  seised  be- 

ther  of  the  issue,  [and  not  in  the  fore,  he  hath  no  recovery  but  by 

time  of  the  issue*]  he  cannot  dis-  writt  of  rescous,  for  the  distresse 

traine  for  the  arrerages  in  the  time  first  taken  giveth  not  to  him  seisin 

of  his  father,   nor  shall  he  have  only,  unless  he  happ  (t.  e,  obtain) 

any  other  recovery  against  the  te-  the  rent  before :    for  if  he  were 

nant  [or  his  sonf]  or  any  other;  seized  of  that  rent  before  by  receipt 

for  this,   that  such  advantage   is  [par  happe],  a^d  afterwards  the 

given  by  the  law  to  the  tenant,  rent  be  behind  and  he  distraine, 

And  note  well,  that  rent-service  is  and  rescous  be  to  him  made,  he 

that  to  whiche  belongeth  fealtie,  shall  have  assize  or  writte  of  res- 

bnt  to  rent-charge  or  annual  rent-  cous. 

seek  there  belongeth  not  fealtie,  for  And  note  well,  that  in  every  as- 
it  belongeth  to  rent-service  of  com-  size  of  rent-charge  and  of  annuell 
mon  right. — Olde  Tenuret,  §  24.  rent,  and  in  writte  of  annuttie,  it 
Rent-charge  is,  where  a  man  behoveth  him  that  bringeth  the 
graunteth  certeine  rent  issuing  out  writte  to  shewe  forth  an  especialte : 
of  his  landes  or  tenementes  to  ano-  or  els  he  shall  not  maintayne  assize, 
ther  in  fee-simple,  or  in  fee-taille  but  in  Mortdauneestre  or  Formed- 
or  for  terme  of  lyfe  by  deed,  upon  on  en  le  discenderf  and  other  writts 
condition  that,  at  whatever  time  the  in  the  whiche  title  is  given  or  corn- 
rent  be  behind,  it  shall  be  well  law-  prised,  brought  of  rent-charge  or 
ful  for  the  grantee  his  heires  or  annuell  rente,  it  needeth  not  to 
assignes  to  distrayne  in  the  same  shewe  especialtye  %. 
landes  or  tenements.  And  note  And  note  weQ,  that  if  a  man 
well,  that,  if  the  rent  be  behind,  it  graunt  rent-charge  to  another,  and 

*  The  words  within  brackets  not  in  Berth.  1531. 
t  The  words  within  brackets  not  in  RoMtelVt  Copy. 

X  And  the  same  reaton  is  in  thia  ea»e,  as  in  rent^eharge,  tamen 
guere;  vide  de  hoe,  2  /T.  6,  4;  i  H.7;  and  12  /f.  1.     This  addition, 
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vices  and  certain  rent:  and  if  rent-service  at  any  day  that  it 
ought  to  be  paid,  be  behind,  the  lord  may  distrain  for  that  of 

et  certeyn  rent:  et  ti  rent-service  eoit  a  ascunjour,  que  doit 
eatre  pate,  ttderere,  le  seignour  poet  distreigner  pur  ceo  de 


the  grantee  purchase  the  halfe  of  recover,  the  chaige  is  defeated:  but 
the  hinde  whereof  the  rent  is  issu-  if  he  that  hath  right,  chai^  the 
ing,  all  the  rent  is  extinct ;  and  if  land,  and  a  stranger  feign  a  fialse 
the  grantee  release  to  the  grantour  action  against  him  [who  hath  not 
parcell  of  the  rent,  yet  all  the  rent  right^]  and  recover  by  default,  the 
is  not  extinct.  Bat  in  rent-ser-  charge  abydeth.  And  note  well, 
vice  the  law  is  otherwise  ;  for  not-  that  in  case  purpartie  be  made  be- 
withstanding  that  the  lord  shall  twene  two  parceners,  and  more 
have  purchased  the  halfe  of  the  land  be  allotted  to  one  than  to 
land,  whereof  the  rent  is  issuing,  the  other,  and  she  that  hath  more 
yet  the  rent  is  not  extinct  but  for  of  the  land  chargeth  her  land  to  the 
the  moiety,  [and  also  if  the  lord  other,  and  she  happeth  the  rent, 
release  even  to  the  moiety  of  the  she  shal  maintain  assize  without 
rent,  the  rent-service  is  not  extinct  especialtie.  And  if  the  grantee 
but  for  the  moiety*],  and  the  rea-  have  [the  rent^]  in  fee-simple  or 
son  of  the  diversitie  is,  that  rent-  in  fee-taile,  and  hath  issue  and 
service  may  be  severed  as  to  one  dyeth ;  if  the  issue  bring /ormeJoM 
portion,  but  not  rent-charge.  And  or  assize  of  mortdauncestre,  he 
note  well,  that  if  rent-charge  be  shall  never  be  charged  to  shew 
granted  to  two  jointly,  and  the  one  especialtie ;  [but  if  no  purparty  be 
release,  yet  the  other  shall  have  the  made  between  them,  then  he  is  as 
moiety  of  the  rent.  And  also  if  in  the  case  aforesaid.  In  the  same 
one  purchase  the  halfe  of  the  lande  manner  if  purparty  be,  and  one 
whereof  the  rent  is  issuing,  [hef]  give  her  land  to  the  other,  re- 
shall  have  the  moiety  of  the  rent  serving  to  her  a  certain  rent,  or 
fnfm  his  companion.  Andifthedis-  grant  out  of  the  same  land  an  an- 
seisor  charge  the  land  to  a  stranger,  nuity  to  another  of  x«.  of  rent, 
and  the  disseisee  bring  assize  and  never  shall  he  who  demands  the 

for  such  it  seems  to  be,  occurs  in  Berth,  1531 ;  but  that  copy  does  not  give 

the  Vide  de  hoc  with  the  references  to  the  Year-Books,  and  these  are  to 
be  found  only  in  Pyru, 

*  The  words  within  brackets  are  not  in  RtutelVs  Copy,  but  in  Pyn»^ 
and  Berth. 

t  Battell  reads  the  other. 

X  The  words  within  these  two  brackets  not  in  Ratteli'g  Copy« 
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R01U  tertkB     common  right.     ^^*  And  if  a  man  now  will  give  lands  or  te- 

may  itnto  out  *^ 

qfestatet  iau,    ncmcnts  to  another  in  the  tail,  yielding  to  him  certain  rent, 

filtl\ft  Of* 

yean  !  ami 
matfhereatrvei 

vuhout  deedt    comcn  dvoit,     31*  Et  si  ore  home  vailleit  doner  terres  ou  ie- 

JbrUUarute 

nementes  a  un  autre  en  le  tmlley  rendaunt  a  luy  certeyn  rent. 


rentbecompelled[cAar^«{,jB«rM.]  be  granted  to  a  man  and  to  his 

to  shew  forth  a  deed,  no  more  heires,  and  the  rent  be  behind,  and 

than  of  rent-charge  as  is  aforesaid,  the  [grantoor^]  dye,  the  heire  can- 

And  note  well,  that,  in  the  afore-  not  distreine,  or  recover  the  arre- 

aaid    case    where    rent-charge   is  rages  of  the  tyme  of  his  father:  as 

granted  to  two,  he  who  has  not  re-  is  aforesaide  of  rent- service, 

leased  or  purchased,  can  distrain  And  in  the  same  manner  it  is  in 

for  the  rent  upon  the  grantor,  or  speaking  of  rent-charge  or  annual! 

his  heir,  or  upon  the  land  which  rente.     Bat  in  all  these  rentes  be- 

is  in  the  hand  of  his  companion*,  foresalde,  the  heire  may  have  for 

&c.] — Olde  Tenure9t  §  25.  the  arrerages  in  his  own  tyme,  such 

Rent-secke  is,  where  a  man  hold-  advauntage  as  his  father  had  in  his 

eth  of  me  by  homage,  fealtie,  and  life.      [Vide  giatutumt  32  H.  8, 

other  services ;  yelding  to  me  a  cer-  §  37].      And  note  well,  that,  in 

teine  rent  by  the  yeare,  and  I  graunt  rent-secke,  if  a  man  be  not  seised 

this  rent  to  another,  reserving  to  of  the  rent  and  it  be  behind,  he  is 

myself  the  services.   [Or  otherwise  without  recovery,  for  that  it  was 

in  this  case,  if  a  man  be  seised  his  own  folly  at    the  beginninge 

of  certain  lands  which  he  holds  of  when  the  rent  was  granted  to  him 

another  lord  paramount,  and  aliens  or  reserved,  that  he  toke  not  seisin 

the  same  lands  or  tenements  to  a  of  the  rent,  as  a  penny  or  two- 

stranger  to  hold  of  the  chief  lord,  pence. 

by  the  services  due,  reserving  to  And  note  well,  that  a  man  can- 

him  a  certain  rent  by  the  yearf*].  not  have  a  cenavit  per  biennium 

And  note  well,  that,  in  rent-secke  or  another  writte  of  entre  mr  ees- 

if  a  man  be  seised  of  the  rent,  and  gavit,  for  any  rent-secke  in  arrear 

the  rent  be  behind,  he  cannot  dis-  for  two  yeares,  but  solely  for  rent- 

treine,  but  he  shall  have  assise  of  service  as  it  appeareth  in  the  sta- 

novel  disseisine.  tute  W.  2,  c.  zzj. 

And  note  well,  that,  if  rent-secke  And  note  well,  that,  in  rent-secke 

*  The  words  within  brackets  not  in  Rasteirt  Copy, 

t  The  words  within  brackets  are  not  in  lUuteWt  Copy,  but  occur  in 
Pytu,  and  Berth, 

X  Home  J  man,  Pyns,  and  Berth. 

§  This  reference  is  given  in  RaetelVe  Copy. 
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be  of  common  right  can  distrain  for  the  rent  in  arrear,  al-  intmvfhaia 
though  such  gift  was  made  without  deed,  because  that  such 

il  de  eomen  droit  poet  digtreigner  pur  le  rent  aderere,  cament 
que  tiel  done  JkUt  fait  eauna  /ait,  pur  ceo  que  tiel  rent  eat 


it  behoreth  him  that  sneth  for  the  ibr  tome  sappofle  that  it  behoveth 
reat-secke  for  to  ahewe  a  deed  to  of  neoessitie  to  ahew  forth  adeede, 
the  tenant,  or  else  the  tenant  shall  becanae  rent-secke  ia  a  thing  against 
not  be  charged  with  the  rent :  ez-  common  right,  as  well  as  rent* 
cept  where  the  rent-secke  was  rent-  charge :  but  in  assise  of  novel  dis- 
service before,  as  in  this  case,  viz.  seisin,  and  in  writte  of  entre  iur 
lord,  mesne,  and  tenaont  are,  and  di9$einn  brought  of  rent-secke,  it 
each  of  them  holdeth  of  the  other  behoveth  of  neoessitie  (t7  eoffient  de 
by  homage  and  fealty,  and  [the  te-  fyne  force)  to  shewe  forth  a  deed, 
nant  of  the  mesne^  z#.  of  rent;  because  rent-secke  ia  a  thing 
the  lord  panmioant  pnrchaaeth  the  against  common  right,  except  in 
landes  or  tenements  of  the  tenant,  the  case  beforesaide,  where  it  was 
m  ihie  case,  all  the  seignory  [of  rent-service  before.  And  assize 
the  mesne*],  but  the  rent  is  ex-  of  novel  diueiein  and  a  writte  of 
tinct.  And  for  this  reason  this  entre  sur  dmeiein  do  not  contain 
rent  is  become  rent-seeke  and  the  within  them  a  title,  but  rather  mp- 
rent-service  changed,  fw  he  cannot  pose  a  disseisin  done  to  the  plain- 
distrain  for  this  rent;  for  in  this  tiff.  And  by  entendement  of  law, 
case,  bee  that  demandeth  the  rent  the  disseisin  giveth  no  cause  of 
shall  never  be  charged  (chaoe,  averment  against  common  right, 
driven,  Pyna.)  to  shew  a  deed,  nei-  but  of  necessitie  it  behoveth  to 
ther  in  case  of  mortdauneeetre,  shewe  forth  a  deede(eipeeui//ye). 
as«/,  or  beeaielf  there  needeth  not  [And  note  well,  that  rent-secke 
to  shewe  a  spedaltye,  for  that  these  can  in  no  wise  be  reserved  to  any 
writtea  of  possession  do  compre-  one  in  tail ;  because  no  reservation 
hend  a  title  within  themselves ;  can  be  against  the  tail,  but  would 
that  is  to  say,  that  the  auncestour  be  adjudged  no  gift  in  law,  for 
was  seised  of  the  same  rent,  and  then  it  would  ensue  that  men 
continued  his  possession,  by  reason  should  owe  rent  to  themselves,  the 
of  which  seisin  the  law  supposeth  which  gift  would  be  impossible  in 
that  it  is  also  averrable  by  the  law,  &c.t] — Olde  Tenures,  §  26. 
country ;  yet  learn  {tamen  quaere), 

*  The  words  within  these  two  brackets  do  not  occur  in  Pyne.  and 
Berth. 

t  This  last  paragraph  is  given  in  Pyne.  and  Berth,  and  is  not  in 
RaeteWe  Copy. 
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In  a  grant  qf 

tht  grantor 
tfttiUt  retain 
ffiemerrion 
/brnveniaa 
Ait  tenure* 
S  130,  S2S, 


rent  is  rent-service.  [In  the  same  maimer  it  is,  if  lease  be 
made  to  a  man  for  life  or  for  term  of  years,  rendering  certain 
rent,  &c.*] 

^^^  Bnt  in  such  case,  where  a  man  upon  such  a  gift  or  lease 
will  reserve  to  him  a  rent-service,  it  behoveth  that  the  ttlH- 
mate  reversion  of  the  lands  or  tenements  be  in  the  donor  or 
lessor.  For  if  a  man  vnll  make  a  feoffment  in  fee,  or  will 
give  lands  in  tail,  the  remainder  over  in  fee-simple  (b),  without 


rent-service.  \En  mesme  le  maner  est,  si  lees  sait/ait  a  un 
home  pur  terme  de  vie,  on  jpur  terme  dans,  rendant  eerteyn 
rent,  ^c.*] 

215  Mes  en  tiel  cos  leu  home  sur  tiel  done  ou  lees  vaUle  re- 
server  a  luy  un  rent-service,  U  covient  que  la  revercion  de  lez 
terrez  ou  tenementes  soit  en  le  donour  ou  lessor,  Qar  si  home 
voille  f aire  feoffment  en  fee,  ou  voille  doner  terres  en  le  taille, 
le  remeyndre  oustre  en  fee-simple,  sauns  fait,  reservaunt  a 


*  The  words  within  brackets  do  not  appear  in  Battelfg  Translation, 
although  they  appear  in  all  the  French  copies ;  but  they  vary  in  the  earlier 
copies — a  certain  indication  of  their  questionable  origin. 


(b)  An  estate  in  remainder  may 
be  defined  to  be  an  estate  limited 
to  take  effect  and  be  enjoyed  after 
another  estate  is  determined.  As 
if  a  man  seised  in  fee*simple  grant- 
eth  lands  to  A.  for  twenty  years, 
and,  after  the  determination  of  the 
said  term,  then  to  B.  and  his  heirs 
for  ever:  here  A.  is  tenant  for 
years,  remainder  to  B.  in  fee.  In 
the  first  place  an  estate  for  years  is 
created  or  carved  out  of  the  fee, 
and  given  to  A. ;  and  the  residue 
or  remainder  of  it  is  given  to  B. : 
but  both  these  interests  are  in  fact 
only  one  estate ;  the  present  term 


of  years  and  the  remainder  after- 
wards, when  added  together,  being 
equal  only  to  one  estate  in  fee. 
They  are  indeed  different  parts, 
but  they  constitute  only  one  whole: 
they  are  carved  out  of  one  and  the 
same  inheritance:  they  are  both 
created,  and  may  both  subsist  to- 
gether; the  one  in  possession,  the 
other  in  expectancy. — ^B.C.  ii.  164. 
So  much  is  premised  for  the  pur- 
pose of  drawing  the  reader's  atten- 
tion to  the  rules  of  law  necessary 
to  be  observed  in  the  creation  of 
remainders,  and  which  can  be  but 
very  cursorily  noticed  in  a  work  of 
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deed,  reserving  to  him  a  certain  rent,  this  reservation  is  void,   9i»atiu 
for  that  no  reversion  is  in  the  donor,  and  such  tenant  holds 

luy  eerteyn  rent,  tiel  reservacitm  est  voide,  pur  eeo  que  «ul  re- 
vereion  est  en  le  donour,  et  tiel  tenaunt  tient  sa  terre  immedu 


this  desGription:  [remarking,  that  the  remainder,  (aa  appears  in  tiie 
remainderaofanyldndinlandamight  cases  Lyttleton  gives),  and  must 
at  common  law,  as  it  stood  before  be  valid  in  its  creation ;  for  it  is  ra- 
the Statute  of  Frands,  29  Car.2,c.3,  gnlarly  true  (to  use  Sir  Ed.  Coke's 
have  been  created  without  deed ;  bat  words),  that,  when  the  particular 
they  could  not  after  their  creation  estate  is  defeated,  the  remainder 
be  so  conveyed  from  hand  to  hand,  shall  be  thereby  also  defeated] ; 
Forif  there  were  a  demise  for  life  or  as  an  estate  for  years  to  A.,  le- 
years,  or  a  gift  in  tail  with  re-  maindcr  to  B.  for  life ;  or,  an  es- 
mainder  over  in  fee,  and  livery  of  tate  for  life  to  A.,  remainder  to  B. 
seisin  were  made  accordingly,  then  in  tail.  This  precedent  estate  is 
says  Lyttleton  (§  60,  215),  is  the  called  the  particular  estate,  as 
freehold  together  with  the  fee  to  being  only  a  small  part,  or  par- 
them  in  the  remainder,  according  Hcula,  of  the  inheritance ;  the  re- 
to  the  form  of  the  grant.  The  im-  sidue  or  remainder  of  which  is 
mediate  freehold  indeed  in  these  granted  over  to  another.  The  ne- 
instanoes  passes  to  the  first  taker,  oessity  of  creating  this  preceding 
except  in  the  case  of  the  lessee  for  particular  estate,  in  order  to  make 
years.  Likewise  at  this  day,  (now  a  good  remainder,  arises  from  this 
that  a  written  deed  is  necessary),  plain  reason, — that  remainder  is 
livery  of  seisin  may  be  made  to  a  a  relative  expression,  and  implies 
lessee  fbr  years,  in  order  to  ef-  that  some  part  of  the  thing  is  pre- 
fectuate  a  freehold  remainder  over,  viously  disposed  of:  fbr,  where  the 
that  it  may  immediately  vest,  and  whole  is  conveyed  at  once,  there 
may  not  be  liable  to  an  objection  cannot  possibly  exist  a  remainder ; 
which  would  render  it  void,  as  but  the  interest  granted,  whatever 
to  conveyances  at  common  law ;  it  be,  will  be  an  estate  in  possession, 
namely,  that  of  being  a  freehold  to  An  estate  [therefore]  created  to 
commence  in  futuro. — Flintoff*9  commence  at  a  distant  period  of 
bUrod,  to  Cotweyancinff,  257.]  time,  without  any  intervening  es- 

I.  The  first  rule  is,  that  there  tate,  is  therefore  properly  no  re-    Thenmutbe 

must  be    some  particular   estate  mainder;  it  is  the  whole  of  the   ^J^^^J^^ 

precedent  to  the  estate  in  remain-  gift,  and  not  a  residuary  part.           remtUi^. 

der,  [which  precedent  estate  must  H.  A  second  rule  to  be  observed    Thenmainitr 

be  formed  at  the  same  time  with  is  this, — that  the  remainder  must   oUrt^utfL* 
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his  land  immediately  of  the  lord  of  whom  his  donor  held^ 
&c.     3^^  And  this  is  by  force  of  the  statute  of  [Westm.  3» 


ate  de  le  seiptumr  de  ^  son  danour  tenoit,  ^.     ^^^  Et  eeo 
est  perforce  de  lestatute  de  Quia  emptores  terrarum :  qttr  de- 


creation  qf  the 
partieuiar  at- 
tate. 


Ahdmuttveit 
in0i«grataee 
during  the 
amHmumeepf 
the  partieulttr 
eeteie  or  eo  in- 
stanti.  that  <( 
determine*. 


commence  or  pass  OTit  of  the 
grantor  at  the  time  of  the  creation 
of  the  particalar  estate  (§  673). 
As,  where  there  is  an  estate  to  A. 
for  life,  with  remainder  to  B.  in 
fee:  here  B/s  remainder  in  fee 
passes  from  the  grantor  at  the  same 
time  that  seisin  is  deliTcred  to  A. 
of  his  life-estate  in  possession.  And 
it  is  this  which  induces  the  ne- 
cessity at  common  law  of  liverj  of 
seisin  heing  made  on  the  particular 
estate,  whenever  a  freehold  re- 
mainder is  created.  For,  if  it  be 
limited  even  on  an  estate  for  years, 
it  is  necessary  that  the  lessee  for 
years  should  have  livery  of  seisin, 
in  order  to  convey  the  freehold 
from  and  ont  of  the  grantor ;  other- 
wise the  remainder  is  void  (§  60). 
Not  that  the  livery  is  necessary  to 
strengthen  the  estate  for  years ;  but, 
as  livery  of  the  land  is  requisite  to 
convey  the  freehold,  and  yet  cannot 
be  given  to  him  in  remainder  with- 
out infringing  the  possession  of  the 
lessee  for  years,  therefore  the  law 
allows  such  livery,  made  to  the  te- 
nant of  the  particular  estate,  to  re- 
late and  enure  to  him  in  remainder 
as  both  are  but  one  estate  in  law. 

III.  A  third  rule  respecting  re- 
mainders is  this ;  that  the  remain- 
der must  vest  in  the  grantee  during 
the  continuanoe  of  the  particalar 


estate,  or  eo  hutanti  that  it  deter- 
mines. As,  if  A.  be  tenant  for 
life,  remainder  to  B.  in  tail ;  here 
B.'s  remainder  is  vested  in  him,  at 
the  creation  of  the  particular  estate 
to  A.  for  life  :  or,  if  A.  and  B.  be 
tenants  for  their  joint  Hves,  remain- 
der to  the  survivor  in  fee:  here, 
though  during  their  joint  lives  the 
remainder  is  vested  in  neither;  yet 
on  the  death  of  either  of  them,  the 
remainder  vests  instantly  in  the  sur- 
vivor: wherefore  both  these  are 
good  remainders.  But,  if  an  estate 
be  limited  to  A.  for  life,  remainder 
to  the  eldest  son  of  B.  in  tail,  and 
A.  dies  before  B.  hath  any  son, 
here  the  remainder  will  be  void; 
for  it  did  not  vest  in  any  one 
during  the  continuanoe,  nor  at  the 
determination,  of  the  particular  es- 
tate :  and,  even  supposing  that  B. 
should  afterwards  have  a  son,  he 
shall  not  take  by  this  remainder; 
for,  as  it  did  not  vest  at  or  before 
the  end  of  the  particular  estate,  it 
never  can  vest  at  all,  but  is  gone 
for  ever.  And  this  depends  upon 
the  principle  before  laid  down — ^that 
the  precedent  particular  estate,  and 
the  remainder,  are  one  estate  in 
law;  they  must  therefore  subsist 
and  be  m  eue  at  one  and  the  same 
instant  of  time,  either  during  the 
continuance  of  the  first  estate  or  at 
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cap.  1],  Quia  emptwts  terrarum:  for  before  the  said  statute,  icwa 
if  one  made  a  feofifment  in  fee-simple  by  deed  or  without  *«.^Sta 

'  "  emptocei,  tm 


cmptora,^ 
§140. 


vmmt  le  dit  e$tatute,  n  home  femnt  im  feqff'ement  en  ftt* 
sh^leper  fait  ou  smms  /mt,  rendaunt  a  luy  et  a  se» 


dm. 


the  rery  instant  when  that  deter-  And  these  remainders  may  be 
mines,  so  that  no  other  estate  can  drfeaied  by  destroying  or  deter- 
possibly  come  between  them.  For  mining  the  particular  estate  upon 
there  can  be  no  interrening  estate  which  they  depend,  before  the  oon- 
between  the  particalar  estate,  and  tingency  happens  whereby  they  be- 
the  remainder  supported  thereby:  come  vested;  an  oocorrence  which 
the  thing  supported  must  fall  to  is  obviated  by  the  practice  of  ap- 
the  ground,  if  once  its  support  be  pointing  trustees  to  preserve  the 
severed  from  it.  contingent  remainders.  Remain- 
It  is  upon  these  rules,  but  prin-  ders  also  may  in  some  measure  be 
cipaUy  the  last,  that  the  doctrine  created  not  in  accordance  with  the 
of  contingent  remainders  depends,  principles  laid  down  by  law  with 
For  remainders  are  either  vested  or  regard  to  these  estates ;  though,  in 
contingent.  Vetted  remainders  (or  strictness  they  are  not  to  be  called 
remainders  exeeutedf  whereby  a  remainders,  being  termed  executory 
present  interest  passes  to  the  party,  devieeff  t.  e.  devises  hereafter  to 
though  to  be  enjoyed  m  fitturo)  be  executed. 
are  where  the  estate  is  invariably  The  subtleties  and  refinements 
fixed,  to  remain  to  a  determinate  (as  Sir  William  Blackstone  ex- 
person,  after  the  particular  estate  presses  himself)  into  which  the 
is  spent.  As  if  A.  be  tenant  for  doctrine  of  remainders,  as  to  their 
twenty  years,  remainder  to  B.  in  creation,  limitation,  and  determin- 
fee ;  here  B.'s  is  a  vested  remain-  ation  or  destruction  has  been  spun 
der,  which  nothing  can  defeat  or  out  and  subdivided,  and  which  have 
set  aside.  rendered  the  l^gal  learning  on  this 

Contingent  or  executory  remain-  subject  extremely  abstruse,  can  be  Qmti$»gmt  rv- 
ders  (whereby  no  present  interest  no  more  than  barely  alluded  to  in 
passes)  are  where  the  estate  in  re-  this  place ;  but  the  Student  is  re- 
mainder IB  limited  to  take  effect,  ferred  to  Mr.  Feame'e  Seeay  on 
either  to  a  dubious  and  uncertain  Contingent  Remaindert  and  Bxe- 
pereon^  or  upon  a  dubious  and  un-  cutory  Devinty  and  those  books 
certain  event :  so  that  the  particn-  which  treat  of  the  law  concerning 
lar  estate  may  chance  to  be  deter-  real  property,  and  particularly  those 
mined,  and  the  remainder  never  forming  an  introduction  to  the  mo- 
take  effect. — B.C.  ii.  165,  169.  dem  system  of  conveyancing. 
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Rent-cbaxge 

itackttueof 

lamdtobe 
choyg&d  with 


Rcnt-aecki* 

whenititU- 
mingofutqf 
kmdandno 
datue  qfdU' 
ttg$tf  and  eu 
thete  two  latt 
arentnutn 
gromandnoi 
Oftnezed  to  the 

fWMTMOflf  dit- 

treMt  U  not  at 
common  law 
incident  to 


deed,  yielding  to  him  and  to  his  heirs  certain  rent,  this  was 
rent-service^  and  for  this  he  might  distrain  of  common  right. 
And  if  he  made  no  reservation  of  any  rent  nor  of  any  service, 
yet  the  feoffee  held  of  the  feoffor  by  the  same  service  as  the 
feoffor  held  over  his  lord  next  paramount.  ^^7  But  if  a  man 
by  deed  indented  at  this  day  make  such  a  gift  in  the  tail, 
the  remainder  over  in  fee,  or  a  lease  for  life,  the  remainder 
over  in  fee,  or  a  feoffment  in  fee,  and  by  the  same  indenture 
reserveth  to  him  and  to  his  heirs  a  certain  rent,  and  that  if 
the  rent  be  behind,  that  it  shall  be  lawful  for  him  and  his 
heirs  to  distrain  &c.,  such  a  rent  is  rent-charge;  because  such 
lands  or  tenements  are  charged  with  such  distress  by  force  of 
the  writing  only,  and  not  of  common  right.  And  if  such  a 
man  upon  a  deed  indented,  reserve  to  him  and  to  his  heirs  cer- 
tain rent,  without  any  such  clause  put  in  the  deed,  that  he  may 
distrain  &c.;  then  such  rent  is  rent-seek;  for  that  he  cannot 
levy  [or  distrain]  to  have  the  rent,  if  it  be  denied,  by  the  same 
distress.     And  if  he  were  never  in  this  case  seised  of  the  rent, 

certeyn  rent,  ceo  fuMt  rent-service,  et  pur  ceo  ilpuiuoit  dis- 
treigner  de  comen  droit,  Et  sil  fist  nul  reservacion  dascun 
rent  ne  dascun  service,  unqore  le  feoffk  tenuist  del  feoffowr 
per  autiel  service  que  le  feofdur  tenoit  oustre  de  son  seigwour 
procheyn  paramount,  ^^7  Mes  si  home  per  fait  endente  a  eel 
jour  fait  tiel  done  en  le  taille,  le  remeyndre  oustre  en  fee, 
ou  lees  a  terms  de  vie,  le  remeyndre  oustre  en  fee,  ou  un  feoff e^ 
ment  en  fee,  et  per  mesme  lendenture  il  reserva  a  luy  et  a  sez 
heirez  un  certeyn  rent,  et  que  si  le  rent  soit  aderere,  que  hien 
lirroit  a  luy  et  a  ses  heires  a  distreiyner,  Src,  tiel  rent  est 
rent-charge,  pur  ceo  que  tielx  terres  ou  tenementes  sount 
charges  de  tiel  distresse  per  force  de  lescripture  tantsolement, 
et  nemye  de  comen  droit.  Et  si  tiel  home  sur  fait  endente 
reserva  a  luy  et  a  ses  heires  certeyn  rent,  sans  ascun  tiel 
clause  mys  en  lefait,  quil  poet  distreigner,  ^c;  donques  tiel 
rent  est  rent-sekke,  pur  ceo  que  il  nepoet  lever  doner  le  rent, 
si  ceo  soit  denye,  per  mesme  le  distresse  :  etsilnefuist  unques 
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he  is  without  remedy,  as  shall  be  said  hereafter*  (§  341).  &»  92350114 

318  Also  if  a  man  seised  of  certain  land  grant  by  a  deed-poll,  n^ieiuaeuht 

or  by  indenture,  a  yearly  rent  to  be  issuing  out  of  the  same  Gnmtqfrmi 

land  to  another  in  fee,  or  in  fee-tail,  or  for  term  of  life  &c.,  SSieJini^*^ 

with  clause  of  distress  &c.,  then  that  is  rent-charge:  and  if  I^SmtoS^ 

the  grant  be  without  clause  of  distress,  then  it  is  rent-seek.  tmSUl^*"' 
And  note,  that  rent-seek  idem  est  quod  redditus  ticcus;  for 
that  no  distress  is  incident  to  it. 

319  Also,  if  a  man  grant  by  his  deed  a  rent-charge  to  ano-  &>,  {fmmgrmt 

ther,  and  the  rent  is  behind,  the  grantee  can  choose  whether  toamUier,  tha 

he  will  sue  a  writ  of  annuity  for  this  asainst  the  grantor,  or  *<**«•  «ww  or 

distrain  for  the  rent  behind,  and  the  distress  to  retain  until  «"ntf<Dy,  and 

themhewtU 
um  it  main' 

en  ceo  eas  seisi  de  le  rent,  il  eat  sauns  remedie,  come  serra  dit  {2'S?&  si? 


apres*.     3i8  ^^iw  «  home  seisi  de  certeyn  terre  graunta  per  SSSSJf.^ftS 

notwm 

UtgttM 


un  fait  poUe,  ou  per  endenture,  un  annuell  rent  issaunt  kors  Zt^ffStHDeri 
de  mesme  la  terre  a  un  autre  en  fee,  ou  en/ee-taille,  oupur  ^^nSSgood.- 


terme  de  vie,  ^c,,  ovesque  clause  de  distresse,  ^c,  donques 
ceo  est  rent-charge,  Et  si  soit  graunte  sauns  clause  de  dis- 
tresse, donques  il  est  rente^ekke,  £t  nota,  que  rente-sekke 
idem  est  quod  redditus  siccus,  pur  ceo  que  nul  distresse  est  in- 
cident a  ceo, 

319  Item,  si  home  graunta  per  son  fait  un  rent-charge  a  un 
autre,  et  le  rente  est  aderere,  le  graunta  poet  eslier  sil  voet  suer 
un  brief e  dannuite  de  ceo  envers  le  grauntour,  ou  distreigner 
pur  le  rent  aderere,  et  le  distresse  retener  tanques  il  soit  de  ceo 


*  In  Bedm,  this  section  oondndes  tbus :  pur  ceo  que  U  nepoet  avener 
a  le  rent,  m  eeo  aoit  denie^  per  mesne  (mesne)  de  distr'.  Et  ail  nefuii 
unquee  en  eest  caa  teiei  de  le  rent  il  eet  sans  remedye,  come  serra  dit 
apres  [tn  eel  chapiter  ad  tale  signum^iy]  :  which  reading  is,  with  the  ex- 
ception of  the  words  within  brackets,  literallj  followed  by  Berth,,  Middl. , 
8m.  f  Powelf  and  Tottyl  1554,  and  all  subsequent  editions  give  a  similar 
reading,  which  is  followed  in  Sir  E,  Cokeys  Translation ;  yiz.  *  for  that 
he  cannot  come  to  have  the  rent,  if  it  be  denied,  by  way  of  distress.' 
The  text  as  above  given  from  the  three  earliest  printed  copies,  is  also  in 
conformity  with  RasteWs  Translation. 
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he  be  thereof  paid;  but  he  cannot  do  or  have  both  together^ 


mHt4tfamm'    &c.     For  if  he  recoYers  by  a  writ  of  annuity,  then  the  land  is 
aiMtjbr  dischai^d  of  the  distress,  &c.     And  if  he  doth  not  sue  a 

Aeoufryandu.  wHt  of  annuity,  but  distrains  for  the  arrearages,  and  the  te- 
theimZZii  nant  sueth  replevin,  &c.,  and  then  the  grantee  avow  the 
taking  of  the  distress  in  the  land,  &c.,  in  court  of  record. 


then  is  the  land  chained,  and  the  person  of  the  grantor  dis- 
charged of  the  action  of  annuity. 
fntAnre-  ^^  Also,  if  a  man  will  that  another  should  have  a  rent- 

miM«!^  charge  issuing  out  of  his  land,  but  he  wiU  not  that  his  person 
4^anmtUif  be  chsTged  in  any  manner  by  writ  of  annuity,  then  he  may 
ptrmn^ugood.  have  such  a  clause  in  the  end  of  his  deed(c):    "  Provided 

always,  that  this  present  writing,  nor  anything  therein  spe- 
cified, shall  in  any  way  extend  to  charge  any  person  by  writ 


paie;  me»  U  ne  poet /aire  ne  aver  amhideux  ensemble,  ^e,  Qar 
ml  reeovera  per  britf  dannuite,  dongues  la  terre  est  discharge 
de  le  distresse,  ^.  Et  sil  ne  suist  brief  dannuitey  mes  die- 
treigna  pur  les  arrerages,  et  le  tenaunt  suist  replegiare,  ^., 
et  le  graunt^  avawa  le  prise  de  le  distresse  en  la  terre,  ^c,  en 
court  de  record,  donques  est  la  terre  charge,  et  le  person  del 
grauntour  discharge  daccion  dannuite, 

^^  Item,  si  un  home  voille  que  un  autre  averoit  ten  rent- 
charge  issaunt  hors  de  sa  terre,  mes  il  ne  voille  que  son  per- 
sane  soit  charge  en  ascun  maner  per  brief  dannuite,  donques  il 
poet  aver  tiel  clause  en  le  fgn  de  son  fait.  "  Proviso  sem» 
"  per,  quod  presens  scriptum,  nee  aliquid  in  eo  spedficatum, 
*'  non  aHqualiter  se  extendat  ad  onerandum  personam  meam. 


Hmo^i€UHxrd  (0  And  here  it  is  to  be  observed,  of  yoa  shall  read  more  hereafter, 
PJjJwop*-  that  this  word  (proviso)  has  diyers  §  320.-09.  Xy«.  146.*.  In 
operations.  Sometimes  it  works  a  this  case  the  words  proviso  temper 
qnalification  or  limitation,  and  so  it  do  not  make  a  condition,  but  de- 
is  taken  here,  and  often  in  our  clare  an  agreement  between  the 
books;  sometimes  a  condition;  parties  annezedto  the  thing  granted, 
and  sometimes  a  covenant :  where-  — />y«r,  5  Eiit.  222. 
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or  action  of  annuitj,  but  only  to  <diarge  the  lands  and  tene- 
ments with  the  yearly  rent  aforesaid,"  8cc,    Then  the  land 
is  charged,  and  the  person  of  the  grantor  discharged. 

^^  Also,  if  one  make  such  a  deed  in  this  manner.  That  if 
A.  of  B.*  be  not  yearly  paid  at  the  feast  of  Christmas  for  Powar  ^du- 
term  of  his  life  twenty  shillings  of  lawful  money,  that  then  it  rmmredmthe 

,  grant  itf^V"^ 

shall  be  lawful  for  the  said  A.  of  B.  to  distrain  for  this  in  the  m  groM.  l 


•um 
mftrnmaaedf 


*'  per  hreve,  vel  acdonem  de  anmUtatey  eed  taniummodo  ad 
**  onerandum  terrat^  et  tenemenia  pradieta  de  atmaaU  red- 
*'  ditu  prtBdieto**  ^.  Donquee  la  ierre  e$i  ekarge,  et  le 
person  del  graniour  dieeharge. 

^1  Item,  M  home  fait  tielfcdt  en  tiel  nutnere,  que  ei  A*  de 
B.*  ne  wit  annuelment  pate  a  la  feete  de  Nowel  pur  terme 
de  sa  vie  xx«.  de  Unale  tnoneye  que  adonques  hien  lirroit 
a  ineeme  eeluy  A,  de  B.  a  distreigner  pur  ceo  en  U  fnanar  de 


*  Sir  Edward  Coke  remarks  <m  this  passage,  which  is  in  conformity 
to  IaUw  Sf  M.,  MaeM.y  Boh,,  and  RoBtell'M  Translation,  *<  Here  want 
words  to  precede  these,  viz. — Que  it  grant  al  A,  de  B.  ^c,  que  $i  A, 
de  B.  Sfc.,  as  it  appeareih  in  the  original;  and  so  it  appeareth  in  the 
close  of  this  sectbn,  Tix.  me«  grauta  tanteolement  que  il  poet  distreigner 
— ^And  without  such  a  grant  the  danse  ahoold  he  imperfect."  The  Editor 
is  inclined  to  think  that  fi^tV  Bdward  Coke,  when  he  alludes  to  tiie  ''  origi- 
nal,"  speaks  of  some  MS.  copy ;  as  the  readings  he  gives  from  such 
''original"  are  doubtless  the  true  readings (0>.  Lytt.  $  35,  172,  241, 
and  702) ;  but  they  are  not  all,  as  in  the  present  instance,  to  be  found  in 
Leitou  if  M.,  MacM.,  or  Roh,  {Co.  Lytt,  §  221,  241,  (the  second  cor- 
lected  reading),  277,  283,  and  621).  The  Editor  is  strengthened  in 
this  opinion  by  expressions  of  Sir  Edward  Coke  in  his  Commentary 
upon  $  172,  241,  and  283,  where,  in  aUuding  to  this  **  original"  he 
suggests  a  false  printing,  and  **  a  mistake  in  the  imprinting :  "  Sir  B. 
Coke  has  been  supposed  to  have  considered  that  the  Bokau  edition  was 
the  original,  f .  e.  the  first  edition,  firom  the  words  in  his  prefue,  vis. — 
"  Hie  first  impression  that  I  find  of  our  author's  book  -^— ; "  but 
this  expression  is  by  no  means  inconsistent  with  his  correction  of  the 
text  by  a  MS.  copy. — See  ante,  p.  210. 
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whkhua  manor  of  F.  &c.,  this  is  a  good  rent-charge,  hecaose  the 
charge:  manor  is  charged  with  the  rent  hy  way  of  distress,  &c.;  and 

!t!aiSi*jL?^  y®*  *^®  person  of  him  who  makes  such  deed,  is  dischai^d  in 
**"'»^  this  case  of  an  action  of  annuity,  hecause  he  doth  not  grant 

by  his  deed  any  annuity  to  the  said  A.  of  B.;  but  granteth 
only  that  he  may  distrain  for  such  annuity,  &c. 
BxHnguUh'         ^^  Also,  if  a  man  have  a  rent-charge  to  him  and  to  his 
charge  ivimr-  hcirs  issuiug  out  of  Certain  land,  if  he  purchase  any  parcel  of 
the  land,  he-     the  land  to  him  and  to  his  heirs,  all  the  rent-charge  is  ex- 

cnute  it  cannot 

beappartumed,  tiuct  and  annulled*,  because  the  rent-charge  cannot  in  such 
Contra  </  manner  be  apportioned.  But  if  a  man  that  hath  rent-service 
wMOiiaap'  purchasc  parcel  of  the  land  whereout  the  rent  b  issuing,  this 
^  ^   shall  not  extinguish  all,  but  for  the  parcel.     For  rent-service 

in  such  case  may  be  apportioned  according  to  the  value  of 

F,  ^e,y  ceo  est  bon  rent-charffe,  pur  ceo  que  le  manor  est  charge 
de  le  rent  per  voye  de  distresse,  ^c,  et  unqore  lepereone  de  celuy 
que  fait  tiel  fait,  est  discharge  en  ceo  cos  daccion  dannuite, 
pur  ceo  que  il  ne  grauntaper  son  fait  ascun  annuite  a  le  dit 
A,  de  B, ;  mes  graunta  tantsolement,  quilpoet  distreigner  pur 
tiel  annuite,  ^c, 

^3  Item,  si  home  ad  un  rent-charge  a  lug  et,  a  sez  heires 
issaunt  hors  de  certeyn  terre,  silpurchace  ascun  parceU  de  la 
terre  a  lug  et  a  sez  heires,  tout  le  rent-charge  est  extient  et 
anniente*,  pur  ceo  que  rent-charge  ne  poet  per  tiel  manere 
estre  apporcione.  Mes  si  home  qui  ad  rent-service  purchace 
parcell  de  la  terre  dont  le  rent  est  issaunt,  ceo  nextiendra 
tout,  mes  pur  le  parcell.  Qar  rent-service  en  tiel  cas  poet 
estre  apporcione  solonques  le  valewe  de  la  terre,     Mes  si 


*  This  word  which  in  Leitou  ^  3f.  is  printed  anyenty,  and  in  MackL 
and  Roh,  annientef  annulledf  has  been  strangely  oomipted  in  lannuUe 
tttuHt  the  annuity  also.  This  corruption  first  appeared  in  Pyn$.  1516, 
and  has  kept  its  place  ever  since.  The  text  also  is  in  conformity 
wUhRasteWs  Translation.  Sir  Edward  Coke  in  his  Translation  adopts 
the  corrapted  reading. 


CHAP.  XII.]  LYTTLETON's   TENURES.  257 

the  land.     But  if  a  tenant  hold  his  land  of  his  lord  by  the  BuHnthu 
service  to  render  to  his  lord  yearly  at  such  a  feast  a  horse,  a  tMngwaama' 
red  (or  sorrell)  hawk*,  or  a  dove,  and  such  like,  if  in  such 
case  the  lord  purchase  parcel  of  the  land,  such  service  is 
gone,   because  such  service  cannot  be  severed  or  appor- 
tioned.    ^^  But  if  a  man  hold  his  land  of  another  by  ho-  Apponum- 
mage,  fealty,  and  escuage,  and  by  certain  rent,  if  the  lord  ftfthepart^, 

MIL  ^ffU  lOftl 

nn  tenauni  tient  sa  terre  de  son  aeiffnourper  le  service  de  rendre 
aeaneeigncur  annuelment  a  tielfeete  un  chwal,  ou  un  esperver 
sore*,  ou  un  clou  de  gylofre,  et  hujuamodi,  si  en  tiel  cos  le  sei- 
gnour  purchasa  parcell  de  la  terre,  tiel  service  est  ale,  pur  ceo 
que  tiel  service  ne  poet  estre  severe  ne  apporeione.  ^^  Mes  si 
home  tient  sa  terre  dun  autre  per  homage,  fealti,  et  escuage,  et 


*  These  words  are  coniiisedly  printed  in  the  three  earliest  editions^ 
Letiou  Sf  M.  reading  eaper  sore,  and  Maehl,  and  jRoA.  etpemer  sore, 
the  tt  being  formed  by  inverting  the  u,  which  had  the  power  of  a  v. 
This  may  have  given  rise  to  the  corruption  in  the  subsequent  editions  of 
etperon  dor,  a  giU  or  golden  spur,  which  in  Sir  Bdward  Coke's  'n^nsl. 
is  rendered  a  golden  spear.  The  words  in  the  text  evidently  allude  to  a 
kind  of  faawk  greatly  in  esteem  at  the  time  Lyttleton  wrote,  and  in  the 
Treatise  on  Falconry  by  Markham,  T\trbermlls,  and  Latham,  named 
"  The  Blood-red  Rook  from  Turkey,"  Sir  Bdward  Coke's  Translation 
reads  the  words  clove  degglqfrer,  a  clove  giUiflower,  which,  it  is  conceived, 
is  not  the  correct  rendering  of  these  words,  which  correspond  to  the  mo- 
dem French  words  clou  de  girofle,  a  clove,  t.  e.  the  spice  known  by  that 
name ;  and  this  interpretation  of  the  word  renders  the  context  here  con- 
formable to  §  128,  where  a  rent  of  spice  is  alluded  to,  which  kind  of  rent 
although  "  exotica,  the  growth  of  outlandish  countries,"  might  be,  as  Sir 
Bdward  Coke  there  informs  us,  reserved,  indeed  there  is  in  the  Register, 
(Ed.  1531,  fo.  2,  part  1),  the  form  of  a  writ  of  right :— "  Of  the  rent  of 
one«pound  of  ginger,  one  pound  of  setwall,  one  pound  of  cinnamon,  one 
pound  of  doves  {clavorum  gariophili],  one  pound  of  mace  and  nutmegs, 
one  pound  of  pepper,  one  pound  of  saffron,  and  one  pound  of  cummin 
[ct'mmt],  one  rose,  one  pair  of  gilt  spurs,  and  of  the  third  part  of  one 
garden,'*  &c.  The  words  of  RastelTs  Translation  are  an  horse,  an  hawke, 
or  eueh  thing  semblable, 

s 


rent-mrvies  U, 
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puitsfaaae  port  putchase  psTcel  of  the  land,  &c.,  in  that  case  the  rent  shall  be 
rmtuappor-  apportioned^  as  is  aforesaid;  but  yet  in  this  case  the  homage 
the  homage  and  and  fcaltv  abide  entire  to  the  lord:  for  the  lord  shall  have  the 
*^'  homage  and  fealty  of  his  tenant  for  the  rest  of  the  lands  and 

tenements  holden  of  him,  as  he  had  before,  &c.,  because  that 
such  services  are  not  annual  services,  and  cannot  be  appor- 
tioned; but  the  escuage  may,  and  shall  be,  apportioned  ac- 
cording to  the  quantity  and  rate  of  the  land,  &c. 
ApporHonment       ^^  Also,  if  a  man  hath  a  rent-charge,  and  his  father  pur- 
Bciuy-parfde-  chasc  parccl  of  the  tenements  charged  in  fee,  and  dieth,  and 
ofrent-tharge,    this  parccl  dcsccuds  to  his  son  who  hath  the  rent-charge,  now 
portioned  OM  a    this  rcnt-charge  shall  be  apportioned  according  to  the  value 
of  the  land,  as  is  aforesaid,  of  rent-service;  because  such  por- 
tion of  the  land,  purchased  by  the  father,  cometh  not  to  the 
son  by  his  own  act;   but  by  descent,  and  by  course  of  law. 
Rent^eck.  ^^  Also,  if  there  be  lord  and  tenant,  and  the  tenant  holds 

oumged  to  of  his  lord  by  fealty  and  certain  rent,  and  the  lord  grant  the 
the  lonTs grant  rent  by  hls  dccd  to  another,   &c.,  reserving  to  himself  the 

per  certeyn  rent, « le  seignowrpurehasaparcell  de  la  terre,  ^c, 
en  ceo  cos  le  rent  serra  apporcione,  come  est  avauntdit;  mez  un- 
qore  en  ceo  cas  le  homage  etfealtS  demurrount  entier  a  le  set- 
ffnour :  Qar  le  seignour  avera  le  homage  et  fealti  de  son  te- 
nauntpur  le  remenaunt  de  lez  terres  et  tenementes  tenvs  de  luy, 
come  il  avoit  adevaunt,  ^c,  pur  ceo  que  tielx  services  ne  sount 
pas  annuelw  services,  et  ne  poient  estre  appordones ;  mez 
lescuage  poet,  et  serra  apporcione  solonques  Iqfi'eraunte,  et 
rate  de  la  terre,  ^c. 

2^  Item,  si  home  ad  un  rent-charge,  et  son  pete  purchace 
parcell  de  les  tenementes  charges  en  fee,  et  morust,  et  cell 
parcell  descendist  a  son  fitz,  qui  ad  le  rent-charge,  ore  cell 
rent-charge  serra  apporcione  solonques  le  valewe  de  la  terre 
come  est  avauntdit,  de  rent-service,  pur  ceo  que  tielporcion  de 
la  terre  purchace  per  le  pere,  ne  vient  al  fitz  per  son  fait  de- 
mesne, mez  per  discent  et  per  cours  de  ley. 

225  Item,  si  soit  seignour  et  tenaunt,  et  le  tenaunt  tient  de 
son  seigmmr  per  fealtS  et  certeyn  rent,  et  le  seignour  graunta 
le  rent  per  son  fait  a  un  autre,  ^c,  reservaunt  a  luy  le  fealti. 
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fealty,  and  the  tenant  attorns  to  the  grantee  of  the  rent,  now  urt^mtt,  n. 
sach  rent  is  rent-seek  to  the  grantee:  because  the  tenements  «ASr. 
are  not  holden  of  the  grantee*  of  the  rent,  but  are  holden  of 
the  lord  who  reserved  to  himself  the  fealtjf .      ^^  In  the  or^the/M- 
same  manner  it  is,  where  a  man  holda  his  land  by  homage,  tturmi. 
fealty,  and  certain  rent,  if  the  lord  grant  the  rent,  saving 
to  him  the  homage,  such  rent  after  such  grant  is  rent- 
seek.    But  there,  where  lands  are  holden  by  homage,  fealty, 
and  certain  rent,  if  the  lord  will  grant  by  his  deed  the 
homage  of  his  tenant  to  another,  saving  to  him  the  remnant 
of  the  services,  and  the  tenant  attorn  to  him  according  to  the 
form  of  the  grant;  in  this  case  the  tenant  shall  hold^his  land 
of  the  grantee,  and  the  lord  who  granted  the  homage  shall 
have  the  rent  but  as  rent-seek,  and  shall  never  distrain  for 
the  rent;  because  [that  fealty  cannot  be  severed  from  homage, 

et  le  tenaunt  attouma  a  le  grauntS  de  le  rent,  ore  tiel  rent 
est  rentsekke  a  le  grauntS,  prur  ceo  que  lez  tenementes  ne  acnt 
tenue  del  graunti*  de  le  rent,  mes  sant  tenus  del  eeignour  qui 
reaerva  a  luy  le  /ealtS-f.  ^^  En  mesme  le  manere  est  lou 
home  tient  sa  terre  per  homage,  feaXti,  et  eerteyn  rent,  si  h 
seignour  graunta  le  rent,  savaunt  a  luy  le  homage,  tiel  rent 
apres  tiel  graunte  est  rentsekke,  Mes  la  lou  terres  sount  te- 
nus  per  homage,  /ealtS,  et  eerteyn  rent,  si  le  seignour  voet 
graunter  per  son  fait  le  hdmage  de  son  tenaunt  a  un  autre, 
savaunt  a  luy  le  remenaunt  de  les  servieez,  et  le  tenaunt  at- 
touma a  luy  solonques  le  fourme  del  graunt,  en  ceo  cos  le  te- 
naunt tiendrasa  terre  del  grauntS,  etle  seignour  quigrauntast 
le  homage  navera/orsque  le  rent  come  rentsekke,  et  ne  unques 
distreignera  per  le  rent;  pur  ceo  [que/ealtS  ne  poet  estre  se- 


*  The  abbreviated  word  gramU*  haa  in  the  edition  1585-8,  been  cor* 
mpted  to  grauntor,  and  Sir  Edward  Coke*9  Copy  and  Translation 
have  adopted  this  corruption.  All  other  c»pie8  that  give  the  word  un- 
abbreviated, read  grttuntee,  as  the  sense  requires. 

t  In  RagtelPt  Translation  this  passage  is  rendered,  but  are  holden  of 
the  lord  that  reseeyveth  to  him  fealty. 

S2 
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and  because*]  homage,  nor  fealty,  nor  escuage,  cannot  be  said 
seek,  for  no  such  service  can  be  said  to  be  seek.  For  he  that 
hath,  or  ought  to  have  homage,  fealty,  or  escuage  of  his  te- 
nantf,  may,  by  common  right,  distrain  for  it,  if  it  be  behind,  &c. 
For  homage,  fealty,  and  escuage,  are  services  by  which  lands 
or  tenements  are  holden,  &c.,  and  are  such  services  as  in  no 
manner  can  be  taken  but  as  services,  &c.  ^7  But  otherwise 
it  is  of  rent  that  was  once  rent-service;  because,  when  it 
is  severed  by  the  grant  of  the  lord  from  the  other  services, 
it  cannot  be  said  to  be  rent-service,  for  that  it  hath  not  to 
{ 99, 135.  it  fealty,  which  is  incident  to  every  manner  of  rent-service, 
and  therefore  it  is  called  rent-seek,  [if  the  lord  cannot  grant 
such  a  rent  with  a  distress,  as  it  is  said^]. 

vere  de  homage  et  pur  ceo*^  que  homage,  ne/ealtSy  ne  escuage, 
ne  poet  estre  dit  sekke,  qar  celuy  qui  ad  ou  doit  aver 
homage,  ou  fealtS,  ou  escuage,  de  son  tenauntf,  poet  per  le 
comen  droit  distreigner  pur  ceo  si  soit  aderere,  ^c.  Qar  ho- 
mage, fealti  et  escuage,  sount  services  per  queux  terres  ou 
tenementes  sont  tenus,  ^c,  et  sont  tielx  que  en  nul  manere 
potent  estre  prisez  forsque  come  services,  ^c.  ^7  Mes  autre- 
ment  est  de  rent  que  fuist  un  foitz  rent-service,  pur  ceo  que 
quant  il  est  severe  per  le  graunte  le  seignOur,  de  lez  autres 
services,  il  ne  poet  estre  dit  rent-service,  par  ceo  que  il  ne  ad 
a  ceofealti,  que  est  incident  a  chescun  maner  de  rent-service, 
et  pur  ceo  est  dit  rent-sekke,  \si  le  seignour  ne  poet  granter 
tiel  rent  ove  distresse,  come  est  ditX\' 


*  The  words  within  brackets  are  in  Lettou  Sf  M.,  but  do  not  occur  in 
Machl,  or  Boh.  In  a  French  copy  of  Lyttleton,  1591,  penes  editorem, 
these  words  are  supplied  by  a  contemporary  hand. 

t  In  Machl,  and  the  common  copies,  terres  land^  is  substituted  for 
tenant f  which,  in  Lettou  Sc  M.,  Roh,f  Redm,,  and  Berth, f  is  the  reading 
given,  and  is  the  true  sense. 

t  These  words  are  not  in  Lettou  Sf  M,,  Machl.,  or  Boh.,  they  first  ap- 
pear in  Bedm, — ^They  do  not  occur  m  BattelVe  Transl.  In  Sir  B.  Coke*9 
Copy  and  Transl.  this  passage  commences  as  a  new  sentence.  And  the 
lord 4-c. 
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338  Also,  if  a  man  let  to  another  land  for  term  of  life,  re-  orb^thetm- 

serving  to  him  certain  rent,  if  he  grant  the  rent  to  another  by  Mt'rmt,  n- 

his  deed,  saving  to  him  the  reversion  of  the  land  so  letten,  rmtheinfrit^ 

&c.,  such  rent  is  but  rent-seek;  because  the  irrantee  hath  «»«<«•;  [/^ 

nothing  in  the  reversion  of  the  land,  &c.;  but  if  he  grant  rw«numgiv^ 

the  reversion  of  the  land  to  another  for  term  of  life,  and  *«<«»,  sS.  4, 

the  tenant  attorn,  &c.  (cQ,  then  hath  the  grantee  the  rent  seeui.<wtoa 
as  rent-service,  for  that  he  hath  the  reversion  for  term  of  w^:^ 

life;    329  and  so  it  is  to  be  intended,  that  if  a  man  give  -JJ^/JIJJJ^ 

lands  or  tenements  in  the  tail,  yielding  to  him  and  to  his  ^^f^'j^. 

heirs  a  certain  rent,  or  letteth  land  for  term  of  life,  rendering  ^{'^^ 

a  certain  rent,  if  he  grant  the  reversion  to  another,  &c.,  and  I^Jre,  132, 

the  tenant  attorn,  all  the  rent  and  service  pass  by  the  ex-  ^!  ^^'  ^^' 

pression  of  *  grant  of  the  reversion,'  because  that  all  the  rent  ^rtST!^ 

and  service  in  such  case  are  incidents  to  the  reversion,  and  ?^  ^^^^*^' 

'  ing  the  rmer- 

pass  by  the  grant  of  the  reversion,  &c.     But  albeit  that  he  J^JSj^/i, 

rent  iatakeHt 

328  Item,  8i  home  lesse  terre  ou  tenementes  a  un  home  pur 
terme  de  vie,  reservaunt  a  luy  certeyn  rent,  sil  graunt  le  rent  a 
un  autre  per  mm  fait,  eavaunt  a  luy  la  revercion  de  la  terre 
isnnt  lesae,  ^c,  tiel  rent  nestjbregue  rent-sekke,  pur  ceo  que  le 
grauntS  adriens  en  la  revercion  del  terre,  ^c.  Mee  tilgraunta 
revercion  del  terre  a  un  autre  pur  terme  de  vie,  et  le  tenaunt 
attouma,  ^c,  donquea  ad  le  graunti  le  rent  come  rentier- 
vice,  pur  ceo  que  il  ad  le  revercion  per  terme  de  vie;  329  et 
issint  est  a  entendre  que  ai  home  dona  terrez  ou  tenementes  en 
le  taile,  rendant  a  lug  et  a  sez  heires  certeyn  rent,  ou  lessa 
terre  pur  terme  de  vie,  rendant  certeyn  rent,  sil  graunta  la 
revercion  a  un  autre,  ^c,  et  le  tenaunt  attouma,  tout  le  rent 
et  le  service  pasee  per  le  parole  del  graunt  del  revercion,  pur 
ceo  que  tout  le  rent  et  service  en  tiel  cas  sont  incidentz  a  la  re- 
vercion, et  passont  per  le  graunt  de  la  revercion,  ^c.     Mes 


pott.  5  572. 


{d)  By  the  ttatutes  of  4  &  5  Anne,     almost  taken  away. — See/;o«/,"  At. 
c.  16,  and  11  Geo.  2,  c.  19,  the  ef-     tomment,''  §  551. 
ficacy  of  an  attornment  has  been 
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for  same  per- 
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granteth  the  rent  to  another,  the  reversion  doth  not  pass  by 
such  grant,  &e.  (e). 

^1  Also,  if  there  be  lord,  mesne,  and  tenant,  and  the  ten- 
ant holdeth  of  the  mesne  by  the  seirice  of  five  shillings,  and 
the  mesne  holdeth  over  by  the  service  of  twelve  pence;  if  the 
lord  paramount  purchase  the  tenancy  in  fee,  then  the  service 
of  the  mesnalty  is  extinct;  because,  that,  when  the  lord  para- 
mount hath  the  tenancy,  he  holdeth  of  his  lord  next  para- 
mount to  him;  and  if  he  ou^t  to  hold  this  of  him  that  was 
mesne,  then  he  should  hold  one  selfsame  tenancy  immediately 
of  divers  [lords  by  diversf  ]  services,  which  should  be  inconve- 


coment  que  il  graunta  le  rent  a  un  autre,  la  revereion  ne  paasa 
my e  per  tiel  graunt,  ^c* 

^^  Item,  9%  wit  aeignour,  mesne,  et  tenaunt,  et  le  tenaunt 
tient  del  mesne  per  lea  aertncez  de  v«.  et  le  mesne  tient  ouetre 
per  le  service  de  xud.  si  le  seignour  paramont  ptirchasa  la  te- 
nauncie  en  fee,  danques  le  service  de  le  mesnalte  est  extient, 
pur  ceo  que  quant  le  seignour  paramont  ad  le  tenauncie,  il 
tient  del  seignour  proscheine  paramont  luy;  et  sil  doit  tener 
ceo  de  celuy  quijkiist  mesne,  donques  il  tiendroit  un  mesme  te- 
nauncie  immediatly  de  divers  [se^ours  per  diversf]  services. 


*  In  Redm,  and  all  sabsequent  editions  of  Lyttleton  is  inserted  an  ad- 
dition, forming  the  230th  section  of  the  text,  as  divided  by  Wett  1581. 
It  merely  contained  a  reference  to  Ptuch.  21  E.  4,  which  in  editions  of 
1621  and  1639,  stands  12  E,  4,  together  with  a  cross  reference  to  26 
Am.  which  Brooke,  tit,  *'  GrtrntSf**  pL  73,  says  is  contrary  to  Lyttleton. 
Sir  Edward  Coke  also  states  that  the  judgment  in  26  Ams,  was  reversed. 

t  The  above  text  is  according  to  the  common  copies,  bat  neither 


(e)  This  needs  no  explanation ;  pass  by  the  grant  of  the  principal, 

but  is  evident  by  that  which  for-  but  not  the  principal  by  the  grant 

merly  hath  been  said,  saving  by  of  the  incident,  aeeessorium  non 

this  ^&c.),  in  the  end  is  implied  the  dueitf  sed  aequiiur  mum  princi' 

old  rule,  that  the  incident   shall  pale, — Co,  Lytt,  152.  a. 
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nient,  and  the  law  vnH  sooner  suffer  a  mischief  than  an  incon- 
venience; and  for  this  reason  the  seigniory  of  the  mesnaltj 

is  extinct;    ^^  hut    insomuch  as   the   tenant  held  of  the  But ^ the 

mesne  hy  five  shillings^  and  that  mesne  held  hut  by  twelve  !Sj^^nee,  or 

pence,  so  that  he  hath  more  in  advantage  by  four  shiUings  ^ioar^- 

than  he  pays  to  his  lord,  he  shall  have  the  said  four  shillings  the  ^eignorp  u 

as  a  rent-seek  yearly  of  the   lord  that  purchases  the  te-  ueedt. 
nancy,  &c. 

333  Also,  if  a  man  that  hath  rent-seek  be  once  seised  of  Rjm^j/or 

any  parcel  of  the  rent,  and  if  afterwards  the  tenant  will  not  pay  conmum  uuo  u 

the  rent  which  is  in  arrear,  this  is  his  remedy:   he  ousht  to  fion,-  anffuMi 

•^  °  to  pay  being  a 

go  by  himself  or  by  others  to  the  lands  or  tenements  out  of  di«w^.  8  2i7. 
which  the  rent  is  issuing,  and  there  demand  the  arrearages 
of  the  rent,  and  if  the  tenant  deny  to  pay  it,  this  denial  is  a 
disseisin  of  the  rent.     Also,  if  the  tenant  be  not  then  ready 
to  pay  it,  &c.,  this  is  a  denial,  and  a  disseisin  of  rent.     Also 

tpte  serroit  inconvenient,  et  la  ley  voet  pluistost  tuffrer  un 
mischie/  que  un  ineonvenientiae ;  et  pur  ceo  le  seiffnourie  del 
mesnalte  est  extient;  ^32  fni^g  entaunt  que  le  tenaunt  tenuist  del 
mesne  per  vs.  et  le  mesne  tenuist  forsque per  xiic?.,  issint  quit 
avoit  pluis  en  avauntageper  iiiitf.  quit  paiast  a  son  seiffnour,  il 
avera  les  dit  iiii«.  com^e  rent-sekke  annuelement  de  le  seignour 
quipurehasa  le  tenauncie,  ^e, 

2^  Item,  si  home  qui  adrent-sekke  est  unfoitz  seisi  dascun 
parcel  de  le  rent  et  apres  si  le  tenaunt  ne  voitpaier  le  rent  que 
est  adererCj  ceo  est  son  remedie :  il  covient  daler  per  luy  ou 
per  autre,  a  les  terres  ou  tenementes  dount  le  rent  est  issaunt, 
et  la  demaunder  les  arrearages  del  rent,  et  si  le  tenaunt  denya 
ceo  de  paier,  ceo  denyer  est  un  disseisin,  Auxi  si  le  tenaunt 
ne  soit  adonques  prest  a  paier,  ^c,  ceo  est  ttn  denyer  et  un 


Machl.  or  Roh,  gives  this  reading.  Letiou  8f  M.  for  seignourSf  read 
homes;  Redm.  reads  immediat  de  divers  seignoun,  which  reading  is  ac- 
cording to  Berth.,  and  followed  hj  Middl.,  Sm.f  Powel,  Toiiy I  lbb4. 
RastelVf  Translation  reada—immediailie  qf  divers  lords. 
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if  the  tenant,  nor  any  other  man  he  remaining*  upon  the 
lands  or  tenements,  when  he  demandeth  the  arrearages,  &c., 
this  is  a  denial  in  law,  and  disseisin  in  fact,  and  of  such  dis- 
seisins he  may  have  an  assise  of  novel  disseisin  against  the 
tenant,  and  recover  the  seisin  of  the  rent,  and  the  arrear- 
ages, and  his  damages,  and  the  costs  of  his  writ,  and  of  his 
plea,  &c.  And  if  after  such  recovery  the  rent  he  again  de- 
nied unto  him,  then  he  shall  have  a  redisseisin,  and  shall  re- 
cover his  douhle  damages,  &c.  ^^4  ^qJ  memorandum  that 
this  name  assise  is  equivocum,  for  sometimes  it  is  taken  for  a 
jury;  for  in  the  beginning  of  the  record  of  assise  of  novel  dis- 
seisin the  record  shall  begin  thus :  Amsa  venit  recoffnitura, 
^c,  which  is  the  same  as  Jurata  venit  recognitura.  And  the 
reason  is,  for  that  by  the  writ  of  assise  it  is  commanded  to 
the  sheriff, — "  Quod  faceret  duodecim  liberos  et  legales  homi- 
nes de  vicineto,  &c.,  videre  tenementum  illud,  et  nomina 
illorum  imbreviare,  et  quod  summoneat  eos  per  bonos  sum- 


cc 


(< 


disaeisin,  Juan  n  le  tenaunt  ne  null  autre  home  soii  de- 
murrant* sur  les  terres  ou  lee  tenementes,  quant  i!  demaunda 
les  arreragesy  ^c,  ceo  est  un  denyer  en  ley,  et  disseisin  en /ait; 
et  de  tielx  disseisins  il  poet  aver  assise  de  novel  disseisin  en- 
vers  le  tenaunt,  et  recovera  le  seisin  de  le  rent,  et  les  arrerages, 
et  ses  damages,  et  les  costages  de  son  brief  et  de  son  plee,  ^c. 
Et  si  apres  tiel  recoverer  le  rent  soit  autre  foitz  luy  denye, 
donques  il  avera  un  redisseisin,  et  recovera  sez  double  dama- 
ges, ^c.  234  £^  memorandum  que  cest  noun  assisa,  est  equi- 
vocum,  car  ascun  foitz  est  pris  pur  unjurrie,  qar  ou  commence- 
ment de  le  recorde  de  assise  de  novel  disseisin,  le  recorde  issint 
commencera:  Assisa  venit  recognitura  &c.,  quod  idem  est 
quod  jurata  venit  recognitura,  &c.  Et  la  cause  est,  pur  ceo 
que  per  le  brief  de  assise  il  est  commande  a  le  vicont,  "  Quod 
•*  faceret  duodecim  liberos  et  legales  homines  de  vicineto,  ^c, 
"  videre  tenementum  illud,  et  nomina  illorum  imbreviare,  et 


*  RasielVt  Translation  renders  this  word— (/tre//%,  and  so  it  is  rcn- 
dered  by  Sir  Edward  Coke's  Translation,  at  §  720. 
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monitores,  quod  sint  coram  justiciariis,  &c.,  parati  inde 
facere  recognitionem  "  &c.  (/).  And  because,  that,  by 
force  of  such  original  writ  a  panel  by  force  of  the  same  writ 
ought  to  be  returned  &c.,  it  is  said  in  the  beginning  of  the 
record  in  assise,  Auiaa  venit  reeognitura  ^c.  Also,  in  a 
writ  of  right,  it  is  commonly  said,  that  the  tenant  may  put  writf^ 
himself  on  God  and  the  great  assise.  And  also  there  is  a 
writ  in  the  Register  (y),  which  is  called  a  writ  Be  magna 

**  quod  mmmoneat  eos  per  bonas  summonitores,  quod  sint 
coram  justiciariis,  ^c,  parati  inde  facere  recognitio' 
nem "  ^c.  Et  pur  ceo  que  per  force  de  tiel  brief  origi- 
nal un  panel  per  force  de  mesme  le  brief  devoit  estre  re- 
toume,  ^c,  il  est  dit  en  le  commencement  de  recorde  en 
assise,  Assisa  venit  reeognitura,  &c  Attxi  en  brief  de  droit 
il  est  communement  dit,  que  le  tenaunt  lug  poet  metier  en 
Dieu  et  ground  assise.  Et  auxi  il  y  ad  un  brief  en  le  Re- 
gistre  que  est  appel  brief  De  magna  assisa  eligenda.     Issint 


it 


(/)  Albeit  the  words  of  the  writ  must  have  eletren  others  with  him 

be  duodecim ;  yet  by  ancient  course  which  think  he  says  tme.     And 

the  sheriff  must  return  twenty-four,  that  number   of  twelve  is  much 

and  this  is  for  expedition  of  jus-  respected  in  Holy  Writ,  as  twelve 

tice :  for  if  twelve  should  only  be  apostles^     twelve    stonetf     twelve 

returned,  no  man  should  hare  a  tribee,  ^c. — Co.  Lytt.  155.  a, 
foil  jury  appear,   or  be  sworn  in        ($r)  Which  book  in  the  stat.  of 

respect  of  challenges,   without    a  W.  2,  c.  24,  is  called/2e>^M/rttm<fe 

tales,  which  should  be  a  g;reat  de-  cancellaridf  because  it  containeth 

lay  of  trials.     So  in  this  case  usage  the  forms  of  writs  at  the  common 

and  ancient   course  maketh    law.  law  that  issue  out  of  chancery,  as 

And  it  seemeth  to  me,  that  the  law  out  of  the  shop  [or  mint]  of  justice, 

in  this  case  delighteth  herself  in  the  — Co,  Lytt,  159.  a. 
number  of  twelve ;  for  there  must  not        Writs  are  either  original  or  judi- 

only  be  twelve  jurors  for  the  trial  of  dal :   The  writ  that  precedes  the 

matters  of  fact,  but  twelve  judges  suit  is  termed  original,  and  those 

of  ancient  time  for  trial  of  matters  original  writs  were  issued  by  the 

in  law  in  the  Exchequer  Chamber,  chancellor,  who  directed  them,  in 

Also  for  matters  of  state  there  were  the  king's  name,  to  the  sheriff  of 

in  ancient  time  twelve  counsellor  a  the  county,  who  returned  them,. 

qf  state.    He  that  wageth  his  law  (t.  e.  reported  what  he  had  done 
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but  0ie  word     asnsa  eligenda.     So,  this  is  a  proof,  that  this  name    m- 
fSiSSMten    Ma  sometimes  is  taken  for  a  jury,   and  sometimes  it  is 

est  ceo  un  prove,  que  cest  noun  auisa  aliquando  ponitur  pro 
jurrata:   et  aseunfoitz  il  eat  pris  pur  tout  le  brief  dauUe :  et 


thereupon),  to  the  Court  of  common  sued;  but  in  ordinary  cases  the 

law,  who,  in  pursuance  of  the  suit  secondary  process,  or  judicial  writ, 

thus  commenced,  issued  the  mesne  was  issued,  which  mesne  (middle  or 

or  subsequent  processes  under  its  subsequent)  process  was  supposed 

own  seal ;  this  latter  description  to   be  warranted   by  an    original 

of  writs  were  termed  Judicial,  to  writ ;  but  for  personal  and  mixed 

distinguish  them  from  the  original  actions  (except  in  t^ectment,  the 

writ  obtained  from  the  Court  of  substitute  for  real  actions),  a  new 

Chancery.  Judicial  process  has  been  framed 

This  must  have  been  in  early  by  the  last-mentioned  statute   of 

times  the  chief  employment  of  the  2  WUl.  4,  c.  39,  and  1  &  2  Vict, 

chancellor,  who,  in  preparing  these  c.  110,  viz,  by  writ  of  summons 

mandatory  letters  or  writs,  followed  and  capias. 

the  ancient  formulary  known  by  The  original  writ  or  brirf,  briefly 
this  name  of  Registrum  de  cancel-  stated  the  cause  of  action,  which 
Uaid,  which  means  no  other  than  was,  in  a  somewhat  more  ampli- 
the  register  of  original  writs,  for  fied  form  repeated  in  the  count  or 
the  chancellor  issued  no  other ;  but  declaration;  so  that  the  abolition  of 
as  new  cases  occurred,  requiring  apt  most  of  the  forms  of  writs  in  real 
and  sufficient  remedies,  the  chan-  actions  does  not  supersede  the  ne- 
cellor  had  to  devise  new  writs,  to  oessity  of  the  student,  who  wishes  to 
give  the  plaintiffs  in  those  cases  a  acquire  a  knowledge  of  the  grounds 
proper  and  suitable  process,  and  or  principles  of  the  law,  being  well 
wherein  the  cause  of  complaint  acquainted  with  this  Book, 
should  be  stated  in  precise  terms.  However,  to  return  to  the  Begis^ 
And  in  real  actions,  at  least  in  that  /«r,  in  very  early  times  it  only  con- 
remnant  of  those  antiquated  forma  tained  those  writs  which  v/ere  ap- 
yet  unrepealed,  this  practice  is  used  plicable  to  the  purposes  of  rude 
to  this  day;  and  in  ejectment,  as  times;  but  the  chancellor  was  soon, 
the  declaration  supposes  an  original  as  we  have  seen,  obliged  to  devise 
writ,  it  may  yet  be  said  to  subsist,  new  forms,  to  give  remedy  in  cases 
In  personal  actions,  however,  the  where  none  was  before  adminis- 
original  writ,  until  the  statute  of  tered.  And,  to  quicken  the  dili- 
2  Will.  4,  c.  39,  might  have  been,  gence  of  the  clerks  in  the  chancery, 
and  in  practice  was  frequently  is-  who  were  too  much  attached  to 
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taken  for  the  whole  writ  of  assise;  and,  according  to  that  wrut^tutite, 
intent,  it  is  most  properly  and  most  commonly  takei^   as  j-^rw 
assise  of  novel  duseism  is  taken  for  the  whole  wnt  of  as-  oQ»arwriU(tf 
sise  of  novel  disseisin.    And  in  the  same  manner  an  assise  of 
common  of  pasture  is  taken  for  the  whole  writ  of  assise  of 
common  of  pasture^  and  assise  of  mortdancestor  is  taken  for 

solonques  eel  entent  il  est  pluis  proprement  etpluis  commune* 
mefU  prisy  sicome  assise  de  novel  disseisin  est  prispur  tout  le 
brief  dassise  de  novel  disseisin.  Et  en  mesme  le  maner, 
assise  de  eomen  de  pasture  est  pris  pur  tout  le  brief  dassise  de 
comen  depasture,  et  assise  de  mortdancestre  est  pris  pur  tout 


ancient  fonua,  the  stat.  W.  2,  (13  tanqtusm  officina  juatituBf  all  origi- 

£.  1,  c.  24),   proyides  that  they  nalwritg  issuing  out  of  that  Court." 

should  frame  new  writs,  which,  if  Bracton  informs  us,  that  *'  breve 

they  could  not  agree  upon,  should  formeUum  est  ad  eimilitudinem  re- 

be  settled  by  parliament,  so  that  gukejuru;  "  so  that  this  yenerable 

there  should  be  no  deficiency  of  and  andent  formulary  of  original 

apt  remedies  for  all  causes  of  com-  writs  contains  information  of  a  va- 

plaint.     Sir  Edward  Coke,  in  the  luable  character ;  whilst  the  more 

Preface  to  his  8th  Report,  tells  us  modem  collection  of  judicial  writs 

he  had  seen  a  register  of  our  writs  will  explain    the    process  of  the 

original,  written  in  the  reign  of  courts  of  law  in  real  and  personal 

Hen.  2,  and  in  his  Exordium  or  actions. 

Preface  to  the  10th  Report,  no-  A  book,  from  its  antiquity,  called 

tioes  this  Book  as  follows : —  The  Old  Naiura  Brenium,  subse- 

"  The  Register,  which  containeth  quently  enlarged  into  Fitzherherfs 

the  original  writs  of  the  common  Naiura  Brevtum,  is  a  conmientary 

law,  is  the  andentest  book  of  the  on  the  Register, 

law ;  for  the  book-case  and  record  The  word  '  Register '  is  a  French 

of  26  £.  3,  lib.  Ass.  pi.  24,  proveth  word,  which  seems  to  denote  that 

directly  that  original  writs  of  assise,  the  mode  of  administering  justice 

and  other  original  writs,  had  been,  by  these  mandatory  letters  is  of 

time  out  of  mind  of  man  (that  is,  the  Norman  origin, 

beginning  whereof  cannot  be  known  The  best  edition  of  the  Register 

either  by  remembrance,  reading,  or  is  that   printed    by  Raetell,    fol. 

record),  long  before  the  Conquest;  Lond.  1531,  which  is  published  in 

and  this  book  is  called  Regietrum  two  parts,  the  first  containing  the 

Cancellarids,  in  the  statute  of  W.  2,  original,    the    latter    the  judicial 

c.  24,  because  that  the  Chancery  is  writs. 
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the  whole  writ  of  assise  of  mortdancestor^  and  assise  of  dar- 
rein presentment  is  taken  for  the  whole  writ  of  darrein  pre- 
sentment.    But  it  seems,  that  the  reason  why  such  writs  at 
the  beginning  were  called  assises,  was,  for  that  by  eveiy  such 
writ  it  is  commanded  to  the  sheriff,  That  he  mmtnon  twelve 
^c,  which  is  as  much  as  to  say,  that  he  ought  to  summon  a 
jury.     And  sometimes  assise  is  taken  for  an  ordinance,  to 
wit,  to  set  certain  things  into  a  certain  rule  and  disposition, 
as  an  ordinance,  which,  among  the  ancient  statutes,  is  called 
assua  pants  et  cervma. 
^  ""T!^       *^  Also,  if  there  be  lord  and  tenant,  and  the  lord  sranteth 
2«J2J^^^^  the  rent  of  his  tenant  by  deed  to  another,  saving  to  him  the 
%!i!JS^  be-    o*^^^  services,  and  the  tenant  attometh,  this  is  a  rent-seek, 
^IZmhad      ^  ^^  aforesaid.     But  if  the  rent  be  denied  him  at  the  next 
notpouettkH.    ^^  of  payment,  he  hath  no  remedy,  because  that  he  had  not 
But  m  the  at-    thcrcof  any  possession;  but  if  the  tenant,  when  he  attometh 
nant»  an  astite  to  thc  grautcc,  or  aflerwards,  vrill  give  a  penny  or  a  halfpenny 
mMn  qfpmi  to  the  grautcc,  iu  name  of  seisin  of  rent,  then  if  after,  at  the 

beinggoodfitt 
the  whole, 

le  brief  dassise  de  mortdancestrey  et  assise  de  darreine  pre- 
sentement  est  prispur  tout  le  brief  dassise  de  darreine presente- 
ment.  Mes  il  semble  que  le  cause  pur  que  tielx  brief es  a 
commencement  furent  appellez  assises^  fuist  pur  ceo  que  per 
chescun  tiel  brief  il  est  commaunde  al  viscont,  quod  summo- 
neat  xii.  &c.,  le  quel  est  a  tant  adire,  quil  doit  somoner  un 
jurrie.  Et  ascunfoitz  assise  est  pris  pur  un  ordeignance^  seil. 
pur  mettre  certeyn  chosez  en  un  certeyn  rule  et  disposidon^  si- 
come  ordeignance  que  est  entre  les  aunciens  estatuitz  appelle 
assisa  panis  et  cervisie. 

335  Item,  si  soil  seignour  et  tenaunt,  et  le  seignour  graunta 
le  rent  de  son  tenaunt  per  son  fait  a  un  autre,  savaunt  a  luy 
lez  autrez  services,  et  le  tenaunt  attouma,  ceo  est  un  rent- 
sekke,  come  est  dit  adevant.  Mes  si  le  rent  lug  soil  denye  al 
proschein  jour  de  paiement,  il  ny  ad  ascun  remedie,  pur  ceo 
quil  ny  avoit  de  ceo  ascun  possession;  mes  si  le  tenaunt  quant 
il  attoumast  al  grauntd  ou  apres,  voille  doner  al  grauntS  un 
denier  ou  un  maile,  en  noun  de  seisin  de  le  rent,  donques 


Roooiu. 


CHAP.  XII.]  LYTTLETON^S   TENURES.  269 

next  day  of  payment,  the  rent  be  denied  him,  he  shall  hare 
an  assise  of  novel  disseisin.  And  so  it  is  if  a  man  grant 
by  his  deed  a  yearly  rent,  issuing  out  of  his  land,  to  another 
&c.;  if  the  grantor  then  or  afterwards  pay  to  the  grantee  a 
penny  or  a  halfpenny  in  the  name  of  seisin  of  the  rent,  then, 
if  afterwards  at  the  next  day  of  payment  the  rent  be  denied, 
grantee  may  have  an  assise,  or  else  not,  &c.  (A). 

^^  Also,  of  rent-seek  a  man  may  have  an  assize  of  mart-  ''"^^ 
dancestoTj  or  a  writ  of  aiel  or  cosinage,  and  all  other  manner 
of  actions  real,  as  the  case  tieth,  as  he  may  have  of  any  other 
rent. 

^^  Also,  there  be  three  causes  of  disseisin  of  rent-service,    ^^^ 

'  '    mMm  qf  rent- 

scil.  rescous,  replevin,  and  inclosure.     Rescous  is,  when  the  ««t<«.-  vu. 
lord  distraineth  in  the  land  holden  of  him  for  his  rent  in 
arrear,  if  the  distress  be  rescued  from  him ;  or  if  the  lord  come 

si  apres  a  le  proscheyn  jour  de  paiement,  le  rent  a  luy  soit 
deny  By  il  aver  a  assise  de  novel  disseisin.  Et  issint  est,  si 
home  grauntast  per  son  fait  un  annuell  rent  issaunt  Aors  de  sa 
terre  a  un  autre,  ^e.,  si  le  grauntour  adonques  ou  apres  paiast 
al  graunti  un  deniere  ou  un  maile  en  noun  de  seisin  de  le  rent, 
donques  si  apres  a  le  proseheyn  jour  de  paiement  le  rent  soit 
denye,  le  graunti  poet  aver  assise,  ou  autrement  nemye,  ^c. 

^^  Item,  de  rent-sekke,  home  poet  aver  assise  de  mortdan- 
eestre,  ou  un  brief  de  aiel,  ou  de  eosinage,  et  toutz  entires 
maners  daccions  real,  sicome  le  eas  gist,  sicome  il  poet  aver 
dascun  autre  rent. 

^7  Item,  trois  sont  causes  de  disseisin  de  rent-service,  scil. 
rescous,  replevyn,  et  encloser.  Rescous  est,  quant  le  seignour 
en  la  terre  tenus  de  luy  distreigna  pur  son  rent  arere,  si  le 
distres  de  luy  soit  rescousse;  ou  si  le  seignour  vient  sur  la 


{h)  By  this  (^c.)  is  implied,  that  maintain  an  assise,  or  any  other 

the  grant  and  deliyery  of  the  deed  real  action,  but  there  must  be  an 

is  no  seisin  of  the  rent :  and  that  a  actual  seisin. — Co.  Lytt.  160.  a. 

seisin  in  law  which  the  grantee  hath  In  RaatelVs  Translation,  this  S^c, 

by  the  grant,  is  not  sufficient  to  does  not  occur. 
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upon  the  land,  and  willeth  to  distrain,  and  the  tenant,  or  ano- 
ther man,  will  not  suffer  him  &c.  Replevin  is,  when  the  lord 
hath  distrained,  and  replevin  is  made  of  the  distress  hy  writ  or 
by  plaint.  Inclosure  is,  if  the  lands  or  tenements  be  so  inclosed, 
that  the  lord  is  not  able  to  come  within  the  lands  or  tene- 
ments for  to  distrain  &c.  And  the  reason  why  such  things 
so  done  be  disseisins  made  to  the  lord  is,  because  by  such 
things  the  lord  is  disturbed  of  the  mean  by  which  he  ought 
to  have  come  to  his  rent. 

338  And  four  causes  there  be  of  disseisin  of  rent-charge: 
viz,  rescous,  replevin,  inclosure,  and  denial.  For  denial  is  a 
disseisin  of  rent-charge,  as  is  before  said  of  rent-seek.  ^^9  And 
two  causes  there  be  of  disseisin  of  rent-seek,  scU.  denial  and 
inclosure.  ^^  And  yet  it  seemeth  that  there  is  another 
cause  of  disseisin  of  all  the  three  services*  aforesaid,  scU.  if 
when  the  lord  is  going  to  the  land  holden  of  him  to  distrain 

terre  et  noUleit  distreignery  et  le  tenaunt  ou  autre  home  ne 
Iwf  voUle  wffrey  ^c,  Replevyn  eaty  quant  le  seigrumr  ad  dig- 
treigney  et  replevyn  soit  fait  de  le  distres  per  brief  cm  per 
pleynt.  Eneloser  eet,  n  lez  terres  ou  les  tenementes  sont 
iasy  encloses,  que  le  seignour  ne  poet  vener  deins  les  terres  ou 
tenementes  pur  distreignery  ^c,  Et  la  cause  pur  que  tielxchoses 
issint  faitz  sont  disseisins  faites  al  seignour  est,  pur  ceo  que 
per  tielx  choses  le  seignour  est  distourbe  de  le  meane  per  quel 
il  doit  avoir  et  vener  a  son  rent. 

338  Et  quaters  sont  causes  de  disseisin  de  rent-^hargCy  sdl. 
rescous,  replevin,  encloser,  et  denyer,  Qar  denyer  est  un 
disseisin  de  rent-charge,  come  est  avauntdit  de  rent-sekke. 
^9Et  deux  causez  sont  de  disseisin  de  Rentsekke,  sdl.  denyer 
et  encloser,  340  Et  il  semhle  que  il  y  est  un  autre  cause 
de  disseisin  de  toutes  les  trois  services*  avauntdites;  sciL 
qtutunt  le  seignour  soit  en  alant  en  la  terre  tenus  de  luypur  dis- 
treigner  pur  le  rent  arrere,  et  le  tenaunt,  ceo  oyant,  luy  en- 


*  RtutelVa  Translation  renders  this  word— rf9»/«. 
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for  the  rent  behind,  and  the  tenant,  hearing  this,  encountereth  ey /rduriw. 
him,  and  forestalleth  him  («.  e,  preoccupies)  the  way  with  force   <nw,  etiSker  ty 


and  arms,  or  menaceth  him  in  such  form,  that  he  dare  not  thrmttlorin- 

come  to  the  land  to  distrain  for  his  rent  behind  &c.,  for  doubt 

of  death  or  bodily  hurt,  this  is  a  disseisin;  because  the  lord 

is  disturbed  of  the  mean  whereby  he  ought  to  come  to  his  rent: 

and  so  it  is,  if,  by  such  forestalling  or  menace,  he  that  hath 

rent-charge  or  rent-seek  is  forestalled,  or  dare  not  come  to  the 

land  to  ask  for  the  rent  in  arrear  &c.  (t). 

eontera^  et  luyfarstalla  la  voye  wetque  force  et  amteSy  ou 
luy  manoMa  en  tiel/aurme  quil  ne  aaasi  vener  a  la  terrepur 
diatreigner pur  son  rent  arrere^  ^c,  pur  doute  de  mart  ou  mu- 
tilacion  de  ses  membrea,  ceo  est  un  disseisin,  pur  ceo  que  le  sei- 
gneur est  distourbe  de  le  meane  per  quele  il  doit  vener  a 
son  rent :  et  issint  est,  si  per  tiel  forstallement  ou  manasse 
celuy  que  ad  un  rent^harge  ou  rent-sekke  est  forstalley  ou  ne 
osast  vener  a  le  terre  a  demaunder  le  rent  arrere,  ^e. 


(t)  These  be  all  the  dlBseisins  of  companied  with  Tiolence  or  be  ef- 

a  rent  that  our  author  speaks  of.  fected  without  any  yiolent  act,  and 

See  hereafter,  where  a  disseisin  shall  hereafter  it  will  be  shewn  by  Lyt- 

be  by  way  of  admittance  of  the  tleton  (§  588),  that,  for  the  purpose 

owner   of  the  rent  (§  589. — Co.  of  the  owner's  entitling  himself  to 

Lyti.  162.  a,  certain    remedies,    one   of  which 

A  disseisin  means  an  unlawful  oitf-  Lyttleton  here  mentions,  he  might 

ter,  or  putting  out  of  possession  (§  elect  to  be  disseised ;  t.  e.  he  was  at 

279) ;  but  it  has  been  considered  in  liberty  to  feign  or  suppose  himself 

a  much  larger  sense  by  Lyttleton,  as  to  be  disseised,  as  the  feoffment  of 

in  this  instance,  and  in  short  any  the  adverse  possessor  to  a  stranger 

possession  by  another  not  recog-  was  allowed  to  be  disseisin.    The 

nised  by  law,  of  the  whole,  or  any  reader   is,    however,    referred   to 

part  of  land  and  rent  issuing  out  of  Reeve*s  Hitt.  i.  321.    B.  C.  iii. 

land,  or  any  obstruction  or  impedi-  169.     The  mmotaiione  ofMr.Har' 

ment  offered  to  the  possessor  or  yraoe  on  Co.  Z^^/.  306.  6.,  323.  a., 

right  owner  in  the  enjoyment  of  it,  b.  Mr.  ThomaM*9  Note  in  hie  Syet. 

was  deemed  a  disseisin.    Indeed  Arrangement qf  Co.  Lpit. iii.  ^,{E.)^ 

it  is  apparent,  from  this  paragraph,  and  Booth,  On  Real  Actionem  pp. 

that  disseiainB  might  be  either  ac.  285-6,  ed.  1811.    Plowd.  537. 
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Rent  is  the  compensation  for  the  possession,  and  is  re- 
served out  of  corporeal  inheritances;  viz.  lands  and  tene- 
ments, reversions  and  remainders;  and,  regularly,  not  out  of 
any  inheritances  incorporeal,  or  that  lie  in  grant;  viz.  advow- 
Bons,  commons,  franchises,  or  the  like. 

Rent  is  most  commonly  rendered  in  money;  hut  other 
things,  such  as  com,  seed,  oxen,  capons,  &c.,  may  he  ren- 
dered; or  the  rent  may  consist  in  matters  of  pure  service, 
such  as  to  plow  such  a  field,  &c.  As  rent  is  said  to  be  issuing 
out  of  land,  &c.,  it  consequently  must  be  a  profit,  not  part 
of  the  land  itself,  and  can  only  be  reserved,  or  made  payable 
to  the  person  from  vrhom  the  land  passes,  or  vrho  has  either 
an  immediate  or  an  ultimate  reversion. 

Lyttleton  names  only  three  kinds  of  rent,  viz.  rent- service, 
rent-chai^,  and  rent-seek  {k). 


{k)  There  are  also  other  species  called  reditua  niffri,  or  black  maile. 

of  rents,  which  are  reducible  to  JRaeit-rent  is  only  a  rent  of  the  fall 

these  three.    Rents  qf  amise  are  value  of  the  tenement,  or  near  it. 

the  certain  established  rents  of  the  A  fee'farm  rent  is  a  rent-ehazge 

freeholders  and  ancient  copyholders  issuing  out  of  an  estate  in  fee ;  of 

of  a  manor,  which  cannot  be  de-  at  least  one-fourth  of  the  value  of 

parted  from,  or  varied.    Those  of  the  lands,   at  time  of  its  reserv- 

the  freeholder  are  frequently  called  ation :  for  a  grant  of  lands,  reserv- 

cAf^  rents,  reditui  capitaleti  and  ing  so  considerable  a  rent,  is  in- 

both  sorts  are  indifferently  denomi-  deed  only  letting  lands  to  farm  in 

nated  qtUt  rents,  guieH  redihu ;  fee-simple,    instead  of   the  usual 

because  thereby  the   tenant  goes  methods  for  life  or  years. — B,  C.  ii. 

quit  and  free  of  all  other  services.  41.      [In  the  old  Termet  de  la 

When  these    payments  were    re-  I>y,  ed.  1579,  the  restriction  va- 

served  in  silver  or  white  money,  ries,  for  the  words  are,  **  paying  to 

they  were  anciently  called  white-  him  (the  lord)  the  value  of  half,  or 

rents  or  blaneh'/anMt  rediittsalbi;  of  the  third,  or  of  the  fourth  part, 

in  contradistinction  to  rents  reserved  or  of  other  part  of  the  land,  by  the 

in  work,  grain,   &c.,  which  were  year :  'Mn  the  Olde  Tenuree  the 
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Rent-seirice,  or,  as  it  is  commonly  tenned,  rent,  was  the 
only  rent  known  at  common  law,  and  was  payable  as  a  com- 
pensation for  the  services  for  which  the  land  was  liable  to  the 
lord  of  whom  the  same  was  holden,  who  was,  in  addition,  en- 
titled to  fealty  in  respect  of  those  services,  as  incident  to  his 
reversion,  and  as  inseparably  annexed  to  tenure. 

As  distress  was  the  remedy  the  lord  had  at  common  law  for 
compelling  the  performance  of  the  tenure,  it  followed  as  a 


words  are  '*  yieidiiig  to  the  lord  the  aiiamed  the  peculiir  character  of 
▼alue,  or  at  least  the  fourth  part  rent-ser?ioe ;  for  Plowden^  (132)» 
bj  the  year ; "  bat  Pynt,  and  aays  that  (arm  and  rent  are  all  one, 
Berth.  1531,  read  for  "  fourth,"  and  the  Register  styles  fee-farm 
third,  and  omit  the  words  "  at  the  fwdifirma.  The  reader,  however, 
least."  The  Register  {Ht.  C%ua-  is  referred  to  F.N.B.  210,  A. ;  to 
m/),  says  "  third  or  fourth  part."  Mr,  Hargrove's  Annotation  upon 
The  Editor  has  classed  this  te-  Co.  Lytt.  143.  b. ;  and  the  refer- 
nnre  of  fee-farm  as  a  socage  tenure,  enoes  there  cited,  whence  Mr.  Har» 
{ante,  p.  156,  m  ».),  considering,  graoe  dednces  his  opinion,  that  the 
perhaps  erroneonsly,  that  fee-ftrm  term  fee^farm  is  not  properly  ap- 
rents  were  originally  nothing  more  plicable  to  any  rents  except  rtnlt^ 
thana  oommntationof,  orsnbstita-  eerviee;  for  grants  of  the  fee  re- 
tion  for  a  socage  tenure,  as  eiist-  serving  a  perpetoal  rent  with  a 
ing  before  the  statute  of  Quia  emp-  clause  of  distress,  are  good  only  as 
^orer,  18  E.  1,  for  the  rent  was  to  rent-charge, 
find  certain  ettovere  to  bum  in  the  Rent-charges  are  of  great  an- 
winter,  &c.  Indeed,  since  the  sta-  tiquity,  and  were  probably  first 
tnte  of  Quia  emptoree,  there  can  adopted  for  the  purpose  of  pro- 
be no  tenure  of  foe-form  except  of  viding  for  younger  children.  Thtj 
the  king;  because  the  grantor,  by  were  considered  as  contrary  to  the 
parting  with  the  fee,  is,  by  the  opera-  policy  of  the  common  law ;  for  the 
tion  of  that  statute,  without  a  rever-  tenant  was  less  able  to  perform  the 
sion,  and  without  a  reversion  there  military  senrices  to  which  he  'was 
cannot  be  a  rent-service  according  bound  by  his  tenure.  And  the 
to  Lyttleion  (§  216).  The  old  grantee  of  a  rent-charge  was  under 
Termee  de  la  Ley  and  the  Olde  no  feudal  obligations;  for  which 
Tenures  speak  of  fee-farm  as  a  reason  it  is  said  to  be  against  oom- 
tenure ;  though  subsequently,  and  mon  right. — Gilb.  Rente,  17,  18, 
since  the  stotute  Quia  emptoree,  it  133 ;  Waik.  Gilb.  Ten.  402. 

T 
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consequence,  that  rent,  as  the  substitution  or  commutation  of 
tenure,  was  recoTerable  in  like  manner;  and,  as  the  lord  only 
could  distrain  for  non-performance  of  the  tenure,  so  it  became 
requisite  that  he  alone  should  distrain  for  the  rent  reserved 
as  compensation  for  those  services,  and  this  was  by  reason  of 
the  fealty  due  in  respect  of  those  services  (§  131,  132). 
Where  there  was  a  rent,  but  not  payable  to  the  lord,  or 
where  fealty  was  not  due  or  not  annexed  to  the  grant,  distress 
could  not  be  had  (§  215) ;  therefore,  the  grantee  of  a  rent  out 
of  lands  by  deed  has  no  right  to  a  distress,  but  by  reason  of 
the  clause  of  distress,  which  is  always  inserted  in  grants  of 
this  kind.  This  second  species  of  rent  which  is  created  by 
act  of  the  parties,  and  conventional,  is  styled  rent-charge; 
because  the  land  is  otherwise  than  at  law  or  common  right, 
(as  Lyttleton  terms  it),  sdl,  by  deed,  chargeable  with  a  dis^ 
tress  (§  2 1 7, 2 1 8  (/)) .  In  order  to  support  the  right  of  distress, 
it  is  necessary  that  there  be  a  reversion  expectant  on  the  de- 
termination of  the  grant  or  lease  (§  215),  so  that  if  the 
grantor  or  lessor  convey  away  the  estate  after  the  rent  become 
due,  the  remedy  by  distress  is  gone,  according  to  the  prin- 
ciple revercion  fait  tenure  (m);  the  common  case  of  a  lessee 
parting  with  all  his  interest  in  a  lease  may  be  an  example  to 
this  last  proposition,  for  such  lessee  cannot  distrain  for  rent 
due  after  his  assignment,  because  no  reversion  is  in  him, 
even  if  he  part  with  all  his  interest  by  way  of  underlease,  re- 
serving rent  (n).     Although  it  always  was  an  undeniable  pro- 


(0  Lyttleton  at  §  253  puts  a  reversion,  $  132,  215,  225,  229, 

case  of  a  rent-charge  created  ac-  314,  347,  572,  and  590 ;  for  the 

cording  to  common  law,  or  of  com-  tenure  being  from  the  rcTerrioncr, 

mon  right.  and  fealty  incident  to  every  tenure, 

(m)  It  is  npon  this  principle,  it  is  impossible  they  shonld  be  se- 

that  rents  and  services  and  reserv-  parated. — Vear-Book,  5  H,  7,  10 ; 

ations  are  incident  to,  and  some-  Suttiv,  Leet.  x.  97. 
times  may  be  deemed  parcel  of,  a        (n)  A  tenant  from  year  to  year, 
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positioiiy  that,  to  support  a  Tent-service  at  common  law,  the 
lord  must  have  had  a  reversion  or  future  estate  of  the  lands 
after  the  grantee's  or  lessee's  estate  had  expired;  yet  this  did 
not  extend  to  the  case  where  one  makes  over  to  another  his 
estate  in  fee-simple,  with  a  certain  rent  payable  thereout, 
and  (as  there  is  no  reversion  left  in  him  so  as  to  support 
a  distress),  adds  to  the  deed  a  covenant  or  proviso,  that,  if 
the  rent  be  behind,  that  it  should  be  lavrftd  for  the  grantee 
to  distrain;  in  this  case,  as  Lyttleton  informs  us,  the  land  is 
subject  to  the  distress,  not  of  common  right,  but  by  virtue  of 
the  covenant  or  proviso,  which  is  the  act  of  the  parties.  This 
rent  is  therefore  called  rent-charge;  because  the  land  is 
charged  vrith  the  payment  of  the  rent  by  way  of  distress, 
according  to  the  intent  and  act  of  the  parties  (§  217). 

The  third  rent  Lyttleton  makes  mention  of  is  a  rent-seek, 
t.  e.  a  dry  or  barren  rent,  which  Sir  William  Blackstone 
says,  is,  in  effect,  nothing  more  than  a  rent  reserved  by  deed, 
but  without  any  clause  of  distress.  Others  more  guardedly 
and  more  precisely  define  it  as  a  rent  for  the  recovery  of 
which  no  power  of  distress  was  given  either  by  the  rules  of 
common  law  or  by  the  agreement  of  the  parties,  such  as  rents 
granted  out  of  a  freehold  interest  sans  power  of  dis- 
tress (§217);  or  rents  payable  when  there  is  no  reversion  in 
the  grantor  (§  225);  or  whenever  the  remedy  by  way  of 
charge  for  the  rent  b  not  commensurate  to  the  rent. 

The  remedy  at  common  law  for  recovery  of  rents-seek  was 
by  a  real  action  (§  233),  which  was  applicable  to  all  other 
rents  (§  236) :  but  rents-seek  are  now  placed  upon  the  same 
footing  in  this  respect  with  them;  for,  by  stat.  4  Greo.  2, 
c.  28,  s.  5,  the  same  remedy  for  distress  is  given  for  their  re- 
covery. 

The  grantee  of  a  rent-charge  having  an  election  or  choice 


however,  has  such  a  reversion  as    who  rents  the  premises  of  him  as 
enables  him  to  distrain  on  a  person    tenant  JErom  year  to  year. 

t2 
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either  to  distrain  or  have  a  writ  of  annuity  (§  219),  intro- 
duces the  reader  to  the  doctrine  of  election. 

Lyttleton  continues  the  subject  by  demonstrating  how 
rents  may  be  either  extinguished  or  apportioned  (§  222);  and 
in  what  cases  partially  (§  223),  or  by  changing  the  nature  of 
the  rent  (§  224);  and  concludes  by  stating  the  "  causes  of," 
t.  e.  those  acts  which  operate  as,  a  disseisin  of  rent  (§  237 
—240). 


EXPLICIT   LIBER   8ECUNDUS. 
INCIPIT   LIBER  TERTIU8. 


BOOK    III. 


CHAPTER  I. 


OF   PARCENERS. 

viUR  Author  having  treated  in  his  two  former  Books, — 
First  of  estates  of  lands  and  tenements,  and,  in  his  Second 
Book,  of  tenures,  wherehy  the  same  have  heen  holden:  now 
in  his  third  Book  doth  teach  us  divers  things  concerning 
hoth  of  them ;  as,  1  st .  The  qualities  of  their  estates.  2ndly.  In 
what  cases  the  entry  of  him  that  right  hath  may  he  taken 
away.  3rdly.  The  remedies,  and  in  what  cases  the  same  may 
be  prevented  or  avoided.  4thly.  How  a  man  may  be  barred 
of  his  right  for  ever,  and  in  what  cases  the  same  may  be  pre- 
vented or  avoided.  For  the  first,  he  having  spoken  of  sole 
estates,  divideth  the  quality  of  estates  into  individed  and  con- 
ditional. Individed  into  coparcenary,  joint-tenancy,  and  te- 
nancy in  common :  coparcenary,  into  parceners  by  the  common 
law,  and  parceners  by  the  custom;  and  he  beginneth  his 
Third  Book  with  parceners  claiming  by  descent,  which,  coming 
by  the  act  of  law  and  right  of  blood,  b  the  noblest  and 
worthiest  means  whereby  lands  do  faU  firom  one  to  another. 
Conditional,  into  conditions  express  or  in  deed,  and  conditions 
in  law.  Conditions  in  deed  into  gages,  which  he  divideth 
into  vadia  mortua  and  vadia  viva :  vadia  mortua^  so  called 
because  either  money  or  land  may  be  lost  (a) ;    and  vtro, 


(a)  Mortmim  vadium  or  mort-     did  not  go  towards  paying  off  the 
gage,  (a  dead  pledge),  was  when  the    demand  for  which  it  was  pledged, 
fruits,  or  rent  arising  therefrom, 
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because  neither  money  nor  land  can  be  lost,  but  both  pre- 
served. Then  speaketh  he  of  descents^  whereby  the  entry  of 
him  that  right  hath  may  be  taken  away. 

And  next  to  that  the  remedy^  how  to  prevent  the  same, 
viz.  by  continual  claim.  Then  he  teacheth  how  a  man 
having  a  defeasible  or  an  imperfect  estate,  may  perfect  and 
establish  the  same  by  three  means,  viz.  by  release,  by  con- 
firmation, and  attornment,  where  that  is  requisite-.^Havrng 
spoken  of  a  descent  being  an  action  in  law  which  taketh 
away  an  entry,  he  doth  then  speak  of  a  discontinuance,  the 
act  of  the  party,  whereby  the  entry  of  them  that  have  that 
right  shall  be  taken  away.  And  next  unto  that  he  teacheth 
in  what  case  the  same  maybe  avoided  by  remitter.  After  he 
had  treated  of  descents  and  discontinuances,  which  take  away 
entries,  but  bar  no  actions.  Lastly,  he  setteth  forth  the 
learning  of  warranties,  (a  curious  and  cunning  kind  of  learn- 
ing, I  assure  you),  whereby  both  entry,  action,  and  right 
may  be  barred,  and  the  remedies  how  they  may  be  prevented 
before  they  fall;  and  in  what  cases  they  may  be  avoided  after 
they  be  fallen.  And  thus  have  you  an  account  of  the  thirteen 
several  chapters  of  this  Third  Book.  And  now  this  method 
being  understood,  let  us  hear  what  our  Author  will  say  unto 
us  concerning  parceners. — Co.  Lytt.  163. 
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I 


N  this  third  Book,  something  shall  be  said  to  thee,  my 
son,  concerning  parceners,  joint-tenants,  tenants  in  common, 
estates  in  land  and  tenements  upon  condition,  descents  which 
toll  (i.  e.  take  away)  entries,  continual  claim,  releases  and 
confirmations,  warranties  hneal  and  collateral,  and  of  war- 
ranties which  commence  by  disseisin,  concerning  attornment, 
surrenders,  discontinuance,  remitters,  tenant  by  elegit,  te- 
nant by  statute  merchant,  and  of  tenant  by  statute  staple, 
&c.* 

EN  cest  tierce  liver,  ascun  cho9e  sera  dit  a  toy,  monfitz^ 
de  parceners,  de  jointenantez,  de  tenantez  en  camen,  de  es- 
tatez  de  terrez  et  tenementez  sur  condicion,  de  discentez  que 
tolhmnt  entrez,  de  continuell  clayme,  de  releissez  et  conjlrmo' 
eianz,  de  garrantiez  lineall  et  collaterall  et  de  garrantiez  que 
comensont  par  disseisinj  de  attome^nent,  de  surrenderons,  de 
discontinuance,  de  remitterrez,  de  tenant  per  elegit,  de  te- 
nant per  estatut  merchant,  de  tenant  per  estatut  de  la  staple. 


*  Veil.  MS.  Sir  William  Jones,  whose  notes  of  readings  from  the 
two  Cambridge  MSS.  in  an  interleaved  copy  of  Lyttleton,  (edition  1577), 
are  deposited  in  the  British  Museum,  therein  observes — **  It  is  very 
remarkable,  that,  in  this  argument  a  chapter  is  promised  concerning  ftir- 
rendertf  of  which  Lyttleton  has  not  expressly  and  separately  treated. 
The  word  surrenderor  which  is  abbreviated  by  the  transcriber,  seems 
completely  to  have  puzzled  a  former  owner  of  the  MS. :  he  says  in  the 
margin,  cett  parole  est  en  un  outer  fragment  quejeo  ay;  quare  ceo  que  U 
sigmfie.  Since  then  surrendere  are  mentioned  in  two  manuscripts,  as 
one  of  the  heads  of  this  third  Book  ;  it  is  not  improbable,  that  the  Author 
intended  to  have  written  a  distinct  chapter  concerning  them,  as  he  did 
write  concerning  tenants  by  elegit,  and  by  statute  merchant  and  staple, 
— See  §  324,  where  Lyttleton  refers  to  a  chapter  on  degits.''  Also 
$291. 
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Potcsntn 
ot  eonunoH 


Are  but  one 
heir,  fiir  tktif 
daimhifene 


^1  Parceners  are  in  two  manners,  to  wit,  parceners  ac- 
cording to  the  course  of  the  common  law,  and  parceners 
according  to  the  custom. 

Parceners  after  the  course  of  the  common  law  are,  where  a 
man  or  woman  seised  of  certain  lands  or  tenements  in  fee- 
simple  or  in  tail,  hath  no  issue  but  daughters,  and  dieth,  and 
the  tenements  descend  to  the  daughters*,  and  the  daughters 
enter  into  the  lands  or  tenements  so  to  them  descended,  then 
they  are  called  parceners,  [and  although  they  are  daughters, 
they  are  parcenersf  ]  and  make  but  one  heir  to  their  an- 
cestor (5).     And  they  are  called  parceners;  because,  by  the 

^1  Parceners  wnt  en  deux  maneres,  eestassavoir,  parceners 
solonques  le  eours  de  comen  ley,  et  parceners  solonques  le  cus- 
tome. 

Parceners  solonques  le  cours  de  comen  ley  sont,  lou  home 
ou/eme  seisi  de  certeyn  terres  ou  tenementes  en  fee-single,  ou 
en  fee-taille,  et  ad  issue  forsque  files  et  devie,  etles  tenementes 
descendant  a  les  files,  et  les  files*  entrount  en  les  terres  ou  te^ 
nementes  issint  descendus  a  eux,  donques  els  sont  appellez 
parceners,  {et  quanque  files  els  sount,  els  sount  parceners^'] 
et  fount  que  un  heire  a  lour  auncestre,     Et  els  sont  ap' 


*  The  later  copies  read  tMtie*  for  files, 

t  The  ordinary  copies  read  this  passage  thus: — et  quant  a  files  els 
soni  forsque  un  heire  a  lour  ancestor :  upon  which  Sir  Edward  Coke 
remarks — **  This  is  falsely  printed,  for  the  original  is — Et  quanque  files 
els  sont,  els  sont  parceners,  et  wmt  forsque  un  heire  a  lour  auneestor; " 
and  the  three  earliest  printed  copies  are,  with  the  ezoeptioii  of  fount, 
make,  for  sount,  are,  in  accordance  with  thiB  corrected  reading.  RasteWe 
Translation  reads — then  they  be  called  parceners,  and  be  but  one  heir  to 
their  ancestor,  which  agrees  literally  with  Redm,  and  Berth, 


UnUv^M- 


{b)  And  as  they  are  but  one    have  they  one  entire  freehold  in 
heir,  and  yet  sereral  persons,  so    the  land  in  respect  of  strangers,  so 
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writ  which  is  called  breve  de  participacume  faeiendd*,  the    wruqfpar- 


tttiOHm 


law  will  constrain  them,  that  partition  shall  he  made  among 
them.  And  if  there  he  two  daughters  to  whom  the  land  de- 
scendeth,  then  they  be  called  two  parceners;  and  if  there  be 
three  daughters,  then  they  be  called  three  parceners,  and  if  four 
daughters  four  parceners,  and  so  forth  &c.     ^^  Also,  if  a  man  Fsmaiteoi- 

pellez  parceners,  pur  ceo  que  per  le  brie/ que  est  appellehreye 
de  participatione  fadenda*,  la  ley  eux  voet  arter  que  particion 
aerrafait  entre  eux.  Et  si  sount  deux  files  as  queux  la  terre 
descendifty  danques  els  sont  appellez  deux  parceners ;  et  si 
sount  trois  files,  donques  els  sont  appellez  trois  parceners;  et  si 
quater  files,  quater  parceners,  et  issint  oustre  ^c.     ^^  Auxi  si 


*  Sir  Edward  Coke  notices,  that,  in  **  the  original ''  this  word  is  parti- 
tione;  howeyer,  in  the  three  earliest  editions  it  is  piinted  partieipa- 
done. 


long  as  it  remains  undivided.     But  youngest  one  daughter,  all  these 

between  themselves,  to  manj  par-  fonr  shall  inherit ;  but  the  daugh- 

poses  they  have  in  judgment  of  law  ter  of  the  youngest  shall  have  as 

several  freeholds ;   for  the  one  of  much  as  the  three  daughters  of  the 

them  may  enfeoff  the  other  of  her  eldest.    Also  if  a  man  has  issue 

part,  and  make  livery.  two  daughters,  and  the  eldest  has 

And  this  coparcenry  is  not  se-  issue  divers  sons  and  divers  daugh-   Duemt  of  pat' 

vered  or  divided  in   law  by  the  ters,  and  the  youngest  has  issue  incmpitoflrin 

death  of  either  of  them ;  for  if  one  divers  daughters,  the  eldest  son  of  ■tiip«. 

die,  her  part  shaU  descend  to  her  the  eldest  daughter  only  shall  in- 

issue.    And  it  is  to  be  observed,  .hcrit;  for  this  descent  is  not  in 

that,  herem  the  descent  is  some-  capita,  but  all  the  daughters  of  the 

times  in  stirpee,  viz.  to  stocks  or  youngest    shall    inherit,    and  the 

roots ;  and  sometimes  in  capita,  to  eldest  son  is  coparcener  with  the 

heads.    As  if  a  man  has  issue  two  .  daughters  of  the  youngest,  and  shall 

daughters  and  dies,  this  descent  is  have  one  moiety,  viz.  his  mother's 

in  capita,  viz.  that  each  shall  in-  .  part ;  so  that  men  descending  of 

herit  alike,  as  Lyttleton  here  says,  daughters  may  be  coparceners  as 

But  if  a  man  has  issue  two  daugh-  well  as  women,  and  in  this  last 

ters,  and  the  eldest  daughter  has  case  the  descent  is  in  etirpee.^Co. 

issue   three   daughters,    and   the  Lytt,  164.  a.,  b. 
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seised  of  tenements  in  fee-simple  or  in  fee-tail,  dieth  without 
issue  of  his  body  begotten,  and  the  tenements  descend  to  his 
sisters,  they  are  parceners,  as  is  aforesaid.     And  in  the  same 
manner,  where  he  hath  no  sisters,  but  the  lands  descend 
Exoeptioiuin    to  his  auuts,  &c.     But  if  a  man  hath  but  one  daughter,  she 
cannot  be  called  parcener,  but  she  is  called  daughter  and 
heir,  &c.  (c). 
ptirtUim  ^f-         '^^  And  it  is  to  be  understood,  that  partition  between  par- 
riotuwa^:'      ccucrs  cau  be  made  in  divers  manners.     One  is,  when  they 
^ Sifted    agree  to  make  partition,  and  do  make  partition  of  the  tene- 
ISSfJli^i/  ments  (cf);  as  if  there  be  two  parceners,  to  divide  between 
^'524^''*^  them  the  tenements  in  two  parts,   each  part  by  itself  in 
severalty,  and  of  equal  value.     And  if  there  be  three  par- 
ceners, to  divide  the  tenements  in  three  parts  each  part  by 
itself  in  severalty,  &c. 
Another  mode,       244  Another  partition  there  is,  t?i>.  to  choose  by  agreement 


third  perton*. 


home  seisi  de  tenementes  en  fee-simple  ou  en  fee-taille,  devie 
sauna  issue  de  son  corps  entendre,  et  les  tenementes  descend- 
ont  a  ses  soers,  els  sont  parceners,  come  est  avauntdit.  En 
mesme  le  manere  est,  lou  il  nad  pas  soers,  mez  les  tene- 
mentes descendant  a  ses  auntes,  ^c,  Mes  si  home  nadforsque 
unfile,  ele  nepoet  estre  dit  parcener,  mez  ele  est  appeUefiU 
et  heire,  ^c, 

^3  ]Sf  est  assavoir,  que  particion  entre  parceners  poet 
estre  fait  en  divers  maneres.  Un  est,  quant  els  agreount 
de  faire  particion,  et  font  particion  de  les  tenementes;  si- 
come  si  soient  detix  parceners  a  devider  entre  eux  les  tene- 
mentes en  deux  parties,  chescun  partie  per  soy  en  severalte,  et 
de  egall  value,  Et  si  soient  trois parceners  a  devider  les  tene- 
tnentes  en  trois  parties  per  soy  en  severalte,  ^c. 

2**  Un  autre  particion  est,  deslier  per  agrement  entre  eux. 


(c)  Here  by  ^c,  is  implied  sister        (<i)  Partition  can  be  made  of  a 
and  heir,  aont  and  heir,  great  aunt    reversion — 9  H,  7,  17. 
and  heir,  and  go  upward. 
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between  themselves  and  certain  of  their  jfriends,  to  make  par-  EUartuitrkiu 

prior  titetton, 

tition  of  the  lands  or  tenements  in  form  aforesaid.     And  in 
such  cases  after  such  partition,  the  eldest  daughter  shall  first 
choose  one  of  the  parts  which  she  willeth  to  have  for  her  pur- 
party,  and  then  the  second  daughter  next  after  her  another 
part,  and  then  the  third  sister  another  part,  then  the  fourth 
another  part,  &c.  (e),  if  so  be  that  there  be  more  sisters,  &c., 
unless  it  be  that  they  are  otherwise  agreed  between  them. 
For  it  can  be  agreed  between  them,  that  one  shall  have  such 
tenements,  and  another  such  tenements,  &c.,  without  any  such 
first  election.    ^^  And  the  part  which  the  elder  sister  hath,  mutk  i» 
is  called  in  Latin  einitia  pars.     But  if  the  parceners  agree  pm;  6ii<  <r 
that  the  elder  sister  shall  make  partition  of  the  tenements  in  make  vte  par- 
manner  aforesaid,  and  if  she  do  this,  then  it  is  said,  that  the  «^  '^U^i 
eldest  sister  shall  choose  last  of  all  her  part,  after  every  one  JlJ'jJSJJJ" 
of  her  sisters.     ^^  Another  partition  and  allotment  is,  as  if  spdrmokng 
there  be  four  parceners;  and  after  partition  of  the  lands  be 

et  certeyn  de  lour  amyes,  de /aire particion deles  terres  ou  te- 
nementes  en  le/ourme  avaunidit,  Et  en  tielx  eases  c^es  tiel 
partieianf  leisne  file  primez  esliera  un  des  parties  quele  voet 
aver  pur  sa  purpartie,  et  donques  la  seconds  file  apres  luy 
autre  parHe,  et  donques  la  tieree  soer  autre  pariie,  etdonques 
la  quarte  autre  parties  ^c,  si  issint  soit  que  soient  plusours 
soersy  ^c,  si  ne  soit  queles  sount  autrement  agrees  entre  eux. 
Qar  il  poet  estre  agree  entre  eux,  que  une  €tvera  tielx  tene* 
menteSy  et  une  autre  tielx  tenementes,  ^c,  sauns  aseun  tiel 
primer  eleeeiony  ^c,  ^^  Et  la  partie  que  leisne  soer  ad  est 
appelle  en  Latin  einecia  pars.  Mes  si  les  parceners  agreounty 
que  leisne  soer  ferra  particion  de  les  tenementes  en  lafourme 
avauntdity  et  si  ceo  elefaity  donques  il  est  dity  que  leisne  soer 
esliera  pluis  darreinement  sa  particy  apres  ehescun  de  sess  soers, 
^^  Un  autre  particion  et  aUottement  est,  sicome  soient  quater 
parcenerSy  et  apres  la  particion  de  lez  terres  faity  chescune 


(e)  Here  the  Sfc.  implieth  the  fifth, Bister,  and  after  her  the  sixths 
and  so  forth. — Co,  Lyti,  166.  a. 
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JuOgmmtCH 
writqfpttt' 


made,  each  part  of  the  land  be  by  itself  written  in  a  little 
scroll,  and  is  covered  all  in  wax  in  manner  of  a  little  ball,  so 
as  no  one  can  see  the  scroll:  and  then  let  the  four  balls  of  wax 
be  put  in  a  hat  kept  in  the  hands  of  an  indifferent  man;  and 
then  the  eldest  daughter  shall  first  put  her  hand  into  the  hat, 
and  take  a  ball  of  wax,  .with  the  scroll  within  the  same  ball 
for  her  part;  and  then  the  second  sister  shall  put  her  hand 
into  the  hat,  and  take  another;  the  third  sister  the  third  ball, 
fCnd  the  fourth  sister  the  fourth  ball,  &c.  And  in  this  case 
it  behoveth  each  of  them  to  stand  to  her  chance  and  allotment. 
^7  Also,  there  is  another  partition.  As  if  there  be  four 
parceners,  and  they  will  not  agree  to  a  partition  to  be  made 
between  them,  then  the  one  can  have  a  writ  de  participatione 
faciendd  against  the  other  three,  or  two  of  them  may  have  a 
writ  de  pariieipatione  facieruld  a^nat  the  other  two,  or  three 
of  them  can  have  a  writ  de  participatione  faciendd  against 
the  fourth,  at  their  election.     ^^  And  when  judgment  shall 

partie  del  terre  wit  per  wy  soulement  escript  en  un  petit 
eecrowety  et  soit  covert  tout  en  cere,  en  manere  dun  petit  pile, 
iseint  que  nulpoet  veier  lescrowet :  et  donques  soient  les  quaters 
piles  de  cere  tnyt  en  un  honet  garde  en  les  mayns  dun  indiffe-' 
rent  home  ;  et  donques  leisne  file  primes  mettera  sa  mayn  en  le 
honety  quel  prendra  un  pile  de  cere  ovesque  lescrowet  deins 
mesme  le  pile  pur  sa  purpartie;  et  donques  la  seconde  soer 
mettera  sa  mayn  en  le  honet  et  prendra  un  autre;  la  tierce 
soer  le  tierce  pile,  et  la  quarte  soer  le  quater  pile,  et  en  ceo 
COS  covient  ckescun  de  eux  luy  tener  a  sa  chaunce  et  allotte- 
ment. 

^7  Item,  un  autre  particion  y  ad,  Sicome  si  sont  quater  par- 
ceners, et  els  ne  voillent  agreer  a  particion  destrefait  entre  eux, 
donques  lunepoet  aver  breve  de  participadone  faciendl^  envers 
les  autres  trois,  ou  deux  de  eux  poient  aver  breve  de  participa- 
cione  faciendll  envers  les  autres  deux,  ou  trois  de  eux  poient 
aver  breve  de  partidpacione  fadenda  envers  le  quart,  de  lour 
eleccion,     ^^  JSt  quant  juggement  serra  donesur  tiel  brief,  le 
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be  given  upon  this  writ,  the  judgment  shall  be  such,  that  par-  twon, 
tition  shall  be  made  between  the  parties,  and  that  the  sheriff  <**  moMngpar- 
m  his  proper  person  go  to  the  lands  and  tenements,  &c.,  and 
that  he  by  the  oath  of  twelve  lawful  men  of  his  bailiwick, 
&c.,  shall  make  partition  between  the  parties,  and  that  one 
part  of  the  same  lands  and  tenements  be  assigned  to  the 
plaintiff,  or  to  one  of  the  plaintiffs,  and  another  part  to  an- 
other parcener,  &c.,  not  making  mention  in  the  judgment  of 
the  elder  sister  more  than  of  the  younger;  ^^  And  of  the  par-  Retym  to  writ 
tition  which  he  shall  have  thus  made,  he  shall  give  notice  to  ^ 

the  justices,  &c.,  under  his  seal,  and  the  seals  of  the  twelve, 
&c.  And  so  in  this  case  you  can  see  that  the  eldest  sister 
shall  not  have  the  first  election,  but  the  sheriff  shall  assign 
her  the  part  that  she  shall  have,  &c.  And  it  may  be  that 
the  sheriff  will  assign  first  one  part  to  the  youngest,  &c.,  and 
last  to  the  eldest,  &c.  (/),    ^^  And  note,  that  partition  by  A»«Mofifl» 

panltgoodU 

judgement  terra  tiel,  quepartieion  serraftnt  entre  let  partieB, 
et  que  le  viscount  en  eon  propre  person  (dost  a  les  terres  et  te- 
nementes,  ^c,  et  que  ilper  le  serrement  de  xii.  loialx  homes 
de  son  hatUiey  ^c,  ferra  particion  entre  les  parties^  et  que 
une  partie  de  mesmes  terres  et  tenementes  soit  (usigne  al 
pleintifg  ou  aun  des  pleinti/s,  et  une  autre  partie  a  un  autre 
parcener^  ^c,  nient  fesant  mendon  en  lejuggement^  de  leisne 
soerpluis  que  del  puisne;  ^9  Et  de  la  particion  quit  aver  a 
issintfait  quU  ferra  notice  a  lesjusticeSy  ^c,  souths  son  scale, 
et  les  scales,  de  les  xii.  ^c.  Et  issint  en  ceo  cas  poies  veier 
que  leisne  soer  navera  mye  la  premier  eleccion,  ^c,  mes  le 
viscount  luy  assignera  la  partie  que  ele  avera,  ^c.  Et  poet 
estre  que  le  viscount  voet  assigner  premierment  une  partie  a  la 
pluis  puisne,  ^c,  et  darreynement  al  eisne,  ^c.     ^^  Et  nota 


(/)  Since  LjtUeton  wrote,  pro-  Purtitioii  can  be  effected  under  the 
ceedingi  on  a  writ  of  partition  have  prorinons  of  8  &  9  Gnl.  &  Maris, 
been   greatly  fttdlitated  ;    for,   1.     c.  31,  (which  extends  also  to  joint- 
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agreement  between  parceners  can  be  made  by  law  between 
tbem,  as  well  by  parol  without  deed,  as  by  deed. 
Rmugrmted  251  Also  if  two  mcascs  dcsccnd  to  two  parceners,  and  tbe 
partttkm,  one  mcasc  is  worth  twenty  shillings  per  annum,  and  the  other 
but  ten  shillings  per  annuniy  in  this  case  partition  can  be 
made  between  them  in  such  form,  to  wit,  that  one  parcener 
shall  have  the  one  mease,  and  that  the  other  parcener  shall 
have  the  other  mease :  and  that  she  who  hath  the  mease  worth 
twenty  shillings  per  annum,  and  her  heirs,  shall  pay  a  yearly 
rent  of  five  shillings  issuing  out  of  the  same  mease  to  the 
other  parcener,  and  to  her  heirs  for  ever;  because  each  of 
them  should  have  equality  in  value:  ^^  and  such  partition 

que  partieion  per  agrSment  perenter  parceners,  poet  estrefait 
per  la  ley  enire  eux,  auxibien  per  parol  saunt  fait,  come  per 
fait. 

^1  Item,  si  deux  meaes  descendont  a  deux  parceners,  et  lun 
mese  vahiet  per  an  xx«.  lautre  forague  x«.  per  an,  en  ceo  cas 
partieion  poet  eetre/ait  entre  eux  en  tielfourme,  ceataseavoir 
que  un  parcener  avera  lun  mese,  et  que  lautre  parcener  avera 
lautre  meee :  et  que  celuy  qui  avera  la  meae  que  eat  de  le 
value  de  xx9.  et  aez  heirea,  paieront  un  annuell  rent  de  v«. 
iaaaunt  hora  de  meame  la  meae  a  lautre  parcener,  et  a  aes 
heirea  a  toutzjoura  per  cause  que  cheacun  deux  averoit  owelty 
en  value:  ^52  et  tiel  partieion  fait  per  parole  eat  aaaetz  bone, 

tenants  and  tenants  in  common),  faeienddt  at  common  law  issues, 

2.  By  release  or  by  feoffment ;  be-  and  is  executed  in  the  same  manner 
cause  their  seisin  to  some  intents  is  as  the  writ  at  common  law  should 
joint,  and  to  some  intents  several,  be ;  teil,  in  the  presence  of  the  par- 

3.  By  judgment  exclusive  of  that  ties. 

on  the  writ  of  partition  (6  Rep.  12,  Before  the  12  Car.  2,  c.  24,  abo- 
b.)  4.  By  hotchpot,  §  266.  5.  lishing  tenures  in  capite  and  their 
By  a  bill  for  partition  in  a  court  of  incidents,  a  writ  of  livery  and  par- 
equity,  which  is  a  compulsory  pro-  tition  might  have  been  sued  out  of 
cess  to  enforce  partition,  where-  the  chancery,  on  the  behalf  of  a 
upon,  after  decree f  a  commission,  in  parcener,  or  at  the  instance  of  the 
the  nature  of  the  writ  departitione  committee  of  the  heir  in  ward. 
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made  by  parol  is  good  enough,  and  the  same  parcener  who  shall  aueh  pmntion 

llflO  ^BVV  ftOOVn 

have  the  rent,  and  her  heirs,  can  distrain  of  common  right 
for  the  rent  in  the  said  mease  worth  twenty  shillings,  if  the 
rent  of  five  shillings  be  behind  at  any  time,  in  whose  hands 
soever  the  same  mease  shall  come,  although  there  never  were 
any  writing  of  this  made  between  them.     ^^  In  the  same  Andsuehrmt 
manner  it  is  of  all  manner  of  lands  and  tenements,  &c.,  where  a^i^!^mm- 
such  rent  is  reserved  to  one,  or  to  divers,  parceners  upon  such  '***«*^ 
partition,  &c.     But  such  rent  is  not  rent-service,  but  a  rent- 
charge  of  common  right,  had  and  reserved  for  equality  of  par- 
tition, &c. 

^^  And  note  weU,  that,  none  are  called  parceners  by  the  parunenean 
common  law,  but  females,  or  the  heirs  of  females,  that  come  22!f!*  *"***" 
to  lands  or  tenements  by  descent;  for  if  sisters  purchase 
lands  and  tenements,  of  this  they  are  called  joint-tenants,  and 
not  parceners. 

^^  Also  if  two  parceners  of  land  in  fee  simple  make  par-  um^tto/ par- 
tition between  themselves,  and  the  part  of  the  one  is  worth  ^tS^^i!^^ 

et  mesme  la  parcener  qui  avera  le  rent  et  aes  heirea,  purrant 
diatreigner  de  comen  droit,  pur  le  rent  en  la  dite  mese  de  le 
value  de  xx«,  si  le  rent  de  va,  aoit  aderere  en  aacun  tempa,  en 
queconquea  mayna  que  meame  la  meae  dement,  coment  que  ne 
Juiat  unquea  aacun  eacripture  de  ceo  fait  entre  eux.  ^^  En 
meame  le  manere  eat,  de  toutea  manera  de  terrea  et  tene- 
mentea,  ^c,  lou  tiel  rent  eat  reaerve  a  un,  ou  a  divera  dea  par- 
cenera  aur  tiel  particion,  ^c.  Mea  tiel  rent  neat  mye  rent' 
aervice,  mea  eat  rent^charge  de  comen  droit,  ewe  et  reaerve  pur 
egcdte  de  la  particion,  ^c. 

^^Et  nota,  que  nvUee  aont  appeUez  parcener  a  per  la  comen 
ley,  meafemelx^  ou  lea  heirea  de  femelx  qui  veignount  aa  terrea 
ou  tenementea  per  diacent :  qar  at  aoera  purchaaent  terrea  ou 
tenementea,  de  ceo  ela  aont  appellez  jointenauntea,  et  nemy 
parcenera, 

2^  Item,  ai  deux  par  cenera  de  la  terre  en/ee-aimple,  fount 
particion  entre  eux,  et  lapartie  de  lun  vault  pluia  que  lapartie 


verL 
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tiaff»euniein  more  than  the  part  of  the  other,  if  they  were  at  the  time  of 

mSh^  ^      the  partition  at  full  age,  inV.  of  twenty-one  years,  then  the 

^''»*^  partition  shall  always  ahide  and  shall  never  be  defeated. 

But  if  the  tenements,  whereof  they  make  partition,  be  to 

them  in  fee-tail,  and  the  part  of  the  one  is  better  in  yearly 

value  than  the  part  of  the  other,  albeit  they  be  excluded 

during  their  Uves  to  defeat  the  partition;  yet  if  the  parcener 

that  hath  the  lesser  part  in  value  hath  issue  and  die,  the 

issue  may  disagree  to  the  partition;  and  enter  and  occupy  in 

common  the  other  part  which  was  allotted  to  his  aunt,  and 

so  the  aunt*  may  enter  and  occupy  in  common  the  other 

part  allotted  to  her  sister,  &c.,  as  if  no  partition  had  been 

made. 

unevtaipar.        ^^  Also,  if  two  parceucrs  of  lands  in  fee  take  husbands, 

bSS^taaJ!oL   and  they  and  their  husbands  make  partition  between  them,  if 

the  part  of  the  one  be  less  in  value  than  the  part  of  the  other, 

during  the  Uves  of  their  husbands,  the  partition  shall  stand 

de  lautre,  si  elsfurent  al  temps  de  laparticion  de  pleyn  age^ 
sdl.  de  xid.  anSy  donques  la  partieion  toutditz  demurrera,  et 
ne  serra  ungues  defete.  Mes  si  les  tenementes^  dont  eU  fount 
partician,  saient  a  eux  en  fee-taille,  et  la  partie  que  lun  ad 
est  meillour  en  annuell  value,  que  est  la  partie  de  lautre, 
coment  que  eux  sount  excludez  duraunt  lour  vies  a  defeter  la 
partieion;  unqore  si  la  parcener  qui  ad  la  meindre  partie  en 
value  ad  issue  et  devie,  tissue  poet  disagreer  a  la  partieion^  et 
entrer  et  occupier  en  comen  lautre  partie  allotte  a  sa  aunte, 
et  issint  launte*  poet  entrer  et  occupier  en  comen  lautre  par- 
tie  allotte  a  sa  soer,  ^c,  sicome  nul  partieion  ust  estefait, 

^^  Item,  si  deux  parceners  de  tenementes  en  fee  preignont 
baronSy  et  els  et  lour  barons  fount  partieion  entre  eux,  si  la 
partie  lun  est  meindre  en  annuell  valtie  que  la  partie  lautre, 
duraunt  lez  vies  lour  barons,  la  partieion  estoiera  en  sa  force. 


*  This  word,  in  the  later  editions,  has  been  strangely  cormpted  into 
Umirt-^ihte  other. 
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in  its  force^  [but  albeit  it  shall  stand  during  the  lives  of  their 
husbands*],  yet  after  the  deatih  of  the  husband,  that  woman 
which  hath  the  lesser  part  may  enter  into  her  sister's  part  as 
is  aforesaid,  and  defeat  the  partition.  ^7  But  if  the  partition  BwrmMiMi 
80  made  between  themf  were  such,  that  each  part  at  the  time  <a«^ 
of  the  allotment,  was  of  equal  yearly  value,  then  it  cannot 
afterwards  be  defeated  in  such  cases. 


^8  Also,  if  two  parceners  be,  and  the  younger  being  within  An  .    _ 
the  age  of  twenty-one  years,  partition  is  made  between  them,  ^ndtk^/tmu, 
so  as  the  purparty  which  is  allotted  to  the  younger,  is  of  "i^^W 
less  value  than  the  purparty  of  the  other;  in  this  case  the  gyi»f^*M 
younger  during  the  time  of  her  nonage,  and  also  when  she  JJ^JJJJJ;,^ 
Cometh  to  full  age,  ml.  of  twenty-one  years,  can  enter  into  the  Jf^oi^SiS? 
purparty  to  her  sister  allotted  &c.,  and  defeat  the  partition.  ^SUSS^^^, 
But  let  such  parcener  take  heed,  when  she  comes  to  her  fall  ^^^^ 
age,  that  she  take  not  to  her  own  use  all  the  profits  of  the  lands  ^^!!mm1^ 

[mes  ewMnt  que  il  estoyera  duraunt  lea  vies  lea  har(ma*\  un- 
qore  aprea  la  mort  le  baron,  eeluy  feme  qui  ad  la  meindre 
par  tie  poet  entrer  en  htpartie  aa  aoer  come  eat  avauntdit,  et 
defeter  la  particum*  W  Mea  ai  la  particion  icy  fait  perenter 
euxf  fuiat  tiel,  que  eheacune  partie  al  tempa  dallottement, 
Juiat  de  egall  annuell  value,  donquea  U  ne  poet  aprea  ceo  eatre 
defete  en  tielx  caaea, 

2^  Item,  ai  deux  parcenera  y  aont,  et  la  puiane  eateant 
deinz  lage  de  xxi.  ana,  particion  eat  fait  entre  eux,  iaaint  que 
la  purpartie  que  eat  allotte  al  puiane  eat  de  meindre  value  que 
la  purpartie  lautre,  en  ceo  caa  la  puiane  duraunt  le  tempa  de 
aon  nonnage,  et  auxi  quant  ele  vient  apleyn  age,  sdl.  de  xxi. 
ana,  poet  entrer  en  la  purpartie  a  aa  aoer  allotte,  ^c,  et  de- 
feter  la  particion^  Mea  bien  aoy  garde  tiel  parcener  quant 
ele  vient  a  aon  pleyn  age,  que  ele  ne  preigne  a  aon  uae  demeane 


*  The  words  within  brackets  are  omitted  in  Rok.  and  in  RasteWM  Trans- 
Jations. 

t  The  text  above  given  is  conformable  to  RaiteWs  Translation  ;  but 
Redm^t  and  all  Ihe  subsequent  editions,  read  let  baronSf  the  hutbandt, 
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or  tenements  which  have  been  allotted  unto  her:  for  then  she 
agrees  to  the  partition  at  such  age,  in  which  case  the  partition 
shall  stand  and  remain  in  its  force;  but  peradventure  the  pro- 
fits of  the  moiety  she  may  take^  leaving  the  profits  of  the 
other  moiety  to  her  sister,  &c. 
DiatAiHtifi^  259  And  it  is  to  be  understood,  that  when  it  is  said,  that 
478, 635.  '  males  or  females  be  of  full  age,  this  shall  be  intended  of  the 
age  of  twenty-one  years;  for  if  before  such  age  any  deed  or 
feoffment,  grant,  release,  confirmation,  obUgation,  or  other 
writing  be  made  by  any  of  them,  &c.,  [or  if]  any  such  within 
such  age  be  bailiff  or  receiyer  to  any  man,  &c.,  all  [senreth] 
for  nought,  and  may  be  avoided.  Also  a  man  before  the  said 
age  shall  not  be  sworn  on  inquest*. 

toutz  les  profites  des  terrez  ou  tenementes  que  a  luyfitrent  al- 
lottes :  qar  adonquea  ele  soy  agrea  a  la  particion  a  tiel  a§e^ 
en  quel  cas  la  particion  estoiera  ei  demurrera  en  ea  force ; 
mes  peraventure  les  profites  de  la  tnoite  ele  poet  prendre,  re- 
linquisaunt  les  profites  de  lautre  moitS  a  sa  soer,  ^c. 

259  JEt  est  assavoir  que  quant  il  est  dit,  que  malez  ou /emekt 
*sont  en  pleyn  age,  ceo  serra  entendus  del  age  de  xxi.  ans ; 
qar  si  devaunt  tiel  age,  ascun  fait  ou  feojfement,  ou  graunt, 
reles,  ou  confirmacion,  obligacion,  ou  autre  escripture  soit/ait 
per  ascun  de  eux,  ^c,  [ou  si]  ascun  tiel  deins  tiel  age,  soit 
baillS  ou  resceyvour  dascun  home,  ^c,  tout  \soit']  pur  nient, 
et  poet  este  avoide.  Auxi  home  devaunt  le  dit  age,  ne  serra 
myejurre  en  etiquest*. 


*  The  text  of  the  three  earliest  copies  is  very  confused  here.  The 
reading  fi^>m  Lettou  Sf  M,f  MaehLf  and  Roh.f  is  thns :— en  que  aactm 
tiel  deins  tiel  age  soit  bailiff  ou  resceyvour  dascun  homst  ^c.,  tout  soit 
pur  nient  etpoet  estre  avoyde:  auxi  home  devaunt  utlage  ne  serra  my 
jurre  en  enquest,  Rasteirs  Translation  renders  this  passage  tiius  i^or 
that  any  unihin  such  age  be  bailiff  or  receiver  with  any  man  Sfc,  all 
serveth  for  nought  and  may  be  avoided.  Also  a  man  brfore  such  age 
shall  not  be  sworn  in  no  jury  nor  no  inquisition,  Redm,  says — tout 
serra  pur  nient,  and  ne  serra  mye  jurye  en  un  enquest  Sfc. 
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3^  Alao,  if  any  tenements  be  given  to  a  man  in  the  tail,   Panukm, 
who  hath  as  much  of  land  in  fee-simple,  and  hath  issue  two  ^andintaa 

.  *■  .  deteewt  to  tipo 

daughters,  and  die,  and  the  two  daughters  make  partition  be-  '''"'^^''^ 
tween  them,  so  as  the  land  in  fee-simple  be  allotted  to  the  ^JJ,J!5[/^_ 
younger  daughter,  in  allowance  for  the  other  tenements  "^g*y^y 
entailed  in  such  maimer  allotted  to  the  elder  daughter;  if  after  {J*£2^4^ 
such  partition  made,  the  younger  daughter  alien  the  land  in  J^J^f^'"'^ 
fee-simple  to  another  in  fee,   and  hath  issue  a  son  or  a 
daughter  and  die,  the  issue  may  well  enter  into  the  tene- 
ments entailed,  and  also  hold  and  occupy  them  in  purparty 
with  their  aunt.    And  this  is  for  two  causes:  the  first  is,  for 
that  the  issue  can  have  no  remedy  for  the  land  aliened  by  his 
mother,  because  the  land  was  to  her  in  fee-simple,  insomuch 
as  he  (t.  e.  the  issue)  is  one  of  the  heirs  in  tail*,  and  hath  no 
recompense  of  that  which  to  him  belongeth  of  the  lands  in  tail; 
[and  for  the  same  cause  it  is  reason  that  he  have  her  portion 
of  the  lands  tailedf];  and  also  namely,  when  such  partition 

2^  Item,  si  ascun  tenementes  saient  danez  a  un  home  en  le 
tmlle,  quell  ad  taunt  de  terre  enfee-nrnple,  et  ad  issue  deux 
fileSy  et  devie,  et  les  deux  files  fount  purpartie  entre  eux^ 
issint  que  la  terre  en  fee-simple  est  allotte  a  le  file  puisne  en 
allowance  des  autres  tenementes  taillez  en  tiel  manere  allottez 
a  la  file  eisne;  si  apres  tiel  particion  fait,  la  file  puisne  alien- 
ast  la  terre  en  fee-simple  a  un  autre  enfee^  et  ad  issue  fitz  ou 
file  et  devie,  lissue  poet  bien  entrer  en  les  tenementes  taillez 
et  auxint  eux  tener  et  occupier  en  purpartie  ovesque  soun 
aunte.  Et  ceo  est  pur  deux  causes :  la  premiere  cause  est, 
que  lissue  ne  poet  oxer  ascune  remedie  de  la  terre  aliene  per 
sa  mere,  pur  ceo  que  la  terre  Juist  a  luy  en  fee-simple  entaunt 
que  il  est  un  des  heires  en  taille*,  et  nad  my  ascune  recomr 
pense  de  ceo  que  a  luy  afilert  de  les  tenementes  taillez,  \et  pur 
mesme  cestuy  cause  il  est  reason  que  il  eit  sa  purpartie  de  les 
tenementes  taHlezf]  et  auxi  nosment  quant  tiel  particion  Tie 


*  Title,  MaehLf  and  Roh. 

t  The  words  within  brackets  do  not  appear  in  RasteWs  Translation. 
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doth  not  make  any  discontinuance  in  the  tail,  as  shall  be 

Fsirtharreann  Said  hereafter  in  the  Chapter  of  Discontinuance*.    ^^  Ano- 

"mnttrinedtn      thcr  rcasou  is,  for  that  it  shall  be  arrected  (i  e.  accounted) 

See  aitoi  355,    the  foUy  of  the  elder  sister  that  she  would  suffer  or  agree 

to  such  a  partition^  where  she  might,   if  she  would,   have 

had  the  moiety  of  the  land  in  fee-simple,  and  a  moiety  of 

lands  entailed  for  her  purparty,  and  so  to  be  sure  without  loss, 

neeeietkmqf  &c.     ^^  Also,  if  a  man  be  seised  in  fee  of  a  plough-land  of 


dif  euer  Htie,     land  by  just  title,  and  he  disseise  an  infant  within  age  of  ano- 

fj^em*-*       ther  plough-land,  and  hath  issue  two  daughters,  and  dieth 

M«te ocftdr'tf     seised  of  both  those  plough-lands,  the  infant  being  also  then 

^*^^  within  age,  and  the  daughters  enter  and  make  partition,  so  as 

the  one  plough-land  is  allotted  for  the  purparty  of  the  one,  as 

perhaps  to  the  younger  in  allowance  of  the  other  plough-land, 

which  is  allotted  to  the  purparty  of  the  other;  if  afterwards 

the  infant  enter  into  the  plough-land  whereof  he  was  disseised 

/ait  aacun  discontinuance  de  le  taille,  tieame  serra  dit  en  aprea 
en  le  Ckapitre  de  Discontinuance*,  ^^  Un  aultre  cause  est, pur 
ceo  que  il  serra  rette  la  folye  del  eigne  soer  quele  voet  sufferer  ou 
agreer  a  tiel  particioUy  ou  ele  puissoit  aver,  si  ele  voilleit,  la 
moytS  de  la  terre  en  fee-simple,  et  de  les  tenementes  en  le 
taille  pur  sa  purpartie,  et  issint  estre  sure  sauns  damage,  ^. 
2^  Auai  si  home  soit  seisi  en  fee  dun  carue  de  terre  per  just  f 
title,  et  disseisist  un  en/aunt  deins  age  dun  autre  carue  de 
terre,  -et  ad  issue  deux  files,  et  tnorust  seisi  dambideux  carues, 
len/aunt  auxi  adonques  esteant  deins  age,  et  Us  files  entront  et 
font  purpartie,  issint  que  lun  carue  est  allotte  al purpartie  lun, 
come  per  case  a  la  puisne  en  allowance  dautre  carue  que  est  al- 
lotte a  la  purpartie  de  Umtre;  si  puis  lenfaunt  entra  en  le 
carue,  dount  Uftist  disseisiX  sur  le  possession  la  parcener  que  ad 


*  In  Redm,  and  in  TtoMtelVt  Transl.  here  follows  a  croas  reference  to 
the  Year-Book  of  Mick.  10  H.  6f  which  Sir  B,  Coke  informa  na  ia  mia- 
dted,  and  ia  alao  against  law,  *'  aa  appeareth  by  Lyttleton  himaelf.'' — Co, 
Lyti.  173.  a. 

t  Ii^iut,  Lettou  if  M.,  Maehl.,  and  Roh. 

t  Seisi,  LeiioH  if  M,,  Maehl,,  and  Roh, 
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Upon  the  possession  of  the  parcener  that  hath  the  same  plough- 
land,  then  the  same  parcener  may  enter  into  the  other  plough- 
land  which  her  sister  hath,  to  hold  in  parcenry  with  her:  hut 
if  the  younger  sister  alien  the  same  plough-land  to  another  in  secus,  itfiv 
fee-simple  before  the  entry  of  the  infant,  and  afterwards  the  in-  m«i  Me  pA^ 
fant  enter  upon  the  possession  of  the  alienee,  then  she  cannot  <»»»  <•  ^ 
enter  into  the  other  plough-land,  because  by  her  alienation  she  ^wjrV 
hath  utterly  dismissed  herself  to  have  any  part  of  the  tenements  »«w^><m*  »« 
as  parcener.    But  if  the  younger  before  the  entry  of  the  infant  '^«^- 
make  a  lease  thereof  for  term  of  years  or  for  term  of  life,  or 
in  fee-tail,  saving  the  reversion  to  her,  and  afterwards  the 
infant  enter,  there  peradventure  otherwise  it  is,  because  she 
hath  not  dismissed  herself  of  all  which  was  in  her,  but  hath 
reserved  to  her^ej^the  reversion  and  the  fee,  &c. 

^^  Also,  if  there  be  three  or  four  parceners,  &c.,  that  make  onpartwon 
partition,  if  the  part  of  the  one  parcener  be  defeated  by  such  j^atedbyevic 
iawnil  entry,  she  may  enter  and  occupy  the  other  lands  with  pwT>arty,  a 

mesme  le  earue,  donques  tnesme  la  parcener  poet  entre  en  lautre 
came  que  sa  eoer  ad,  a  tener  enpareenerie  ovesque  luy  :  mes 
9%  la  puisne  aliena  mesme  la  carue  a  un  autre  en/ee^mple  de- 
vaunt  lentre  lenfauntj  et  puis  lenfaunt  entra  sur  le  poeeeseian 
lalienS,  donques  ele  ne  poet  entrer  en  lautre  carue,  pur  ceo 
que  per  son  alienacian  ele  ad  luy  tout  oustrement  dismiese 
daver  ascunepartie  de  les  tenementee  come  parcener.  Mes  si 
la  puisne  devaunt  lentre  lenfaunt/ait  de  ceo  un  lees*  pur  terme 
dans,  ou  pur  terme  de  vie  ou  en/ee-taillef,  savaunt  la  revercion 
a  luy,  et  puis  lenfaunt  entra,  la,  peraventure  autrement  est, 
pur  ceo  que  ele  ne  soy  demyst  de  tout  ceo  quejuist  en  luy,  mes 
ad  reserve  a  luy  la  revercion  et  lefee,  ^c, 

2^  Item,  si  soient  trois  ou  quater  parceners,  ^c,  que  font 
particion,  si  lapartie  dun  parcener  soit  defete  per  tiel  loiall 
entre,  ele  poet  entrer  et  occupier  lautres  terrez  ovesque  toutz 


*  Rsles,  Maehl.  and  Soh. 

t  Taille,  omitted  in  Roh.t  in  a  copy  of  that  edition  penes  Ed.,  this  word 
is  supplied  by  a  contemporary  hand. 
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all  the  other  parceners,  and  compel  them  to  make  new  par- 
tition of  the  other  lands  between  them,  &c.  (p) 

i4(  common  ^^  Also^  if  there  be  two  parceners,  and  the  one  taketh 

^^!^!f^  ^      husband,  and  the  husband  and  wife  have  issue  between  them, 
^y^y*^,     and  the  wife  dieth,  and  the  husband  holdeth  himself  in  the 

pOfCWer  Wat 

JJgJ''^^    moiety  as  tenant  by  the  curtesy;  in  this  case  the  paircener 
^S^^iUS^   that  surviveth,  and  the  tenant  by  the  curtesy  may  well  make 
^.31  H?8,     partition  between  them,  &c.    And  if  the  tenant  by  the  cur- 
H-^i^Tsf  )to,  tesy  will  not  agree  to  make  partition,   then  the  parcener 
%  demrip^  that  surviyeth  may  have  against  the  tenant  by  the  curtesy  a 
u SSSedto      writ de participaciane  faciendd,  &c.,  and  compel  him  to  make 
jMTfMon.        partition.     But  if  the  tenant  by  the  curtesy  will  have  par- 
tition to  be  made  between  them,  and  the  parcener  that  sur- 
viveth will  not  have  this,  then  the  tenant  by  the  curtesy 
shall  have  no  remedy  to  have  partition,  &c.  (A) :    for  he 

Uz  autres parceners,  et  eux  compeller  de  faire  novel  partieion 
de  lautrez  terrez  entre  eux,  ^c, 

3^  Item,  M  wunf  deux  parceners,  et  lunprent  baron,  et  le 
baron  et  aa  feme  ont  issue  entre  eux,  et  la  feme  devie,  et  le 
baron  soy  tient  eins  en  le  moite  come  tenaunt  per  le  eurtosye, 
en  ceo  cas  le  parcener  qui  survesquist,  et  le  tenaunt  per  le 
curtosye  bien  poient  faire  partieion  entre  eux,  ^.  Et  si  le 
tenaunt  per  le  curtosye  ne  voet  agreer  a  partieion  destrefait, 
donques  le  parcener  qui  survesquist  poet  aver  envers  le  tenaunt 
per  le  curtosye,  brief  de  partidpacione  fadenda,  &c.,  et  luy 
compeller  de  faire  partieion,  Mes  si  le  tenaunt  per  le  cur- 
tosye voille  aver  partieion  entre  eux  destrefait  et  le  parcener 
qui  survesquist  ne  voet  ceo  aver,  donques  le  tenaunt  per  le 
curtosye  navera  ascun  remedye  pur  aver  partieion,  ^. :  qar 


ijf)  This  [^c]  impUeth,  that  so  (A)  Here  by  this  (^-e).  is  in- 

it  is  between  the  sunriTing  par-  daded  all  others  that  be  strangers 

ceners  and  the  heirs  of  the  other,  in  blood,  whether  they  come  to 

or  between  the  heirs  of  parceners,  their  estates  by  purchase  or  by  act 

all  being  dead.— Co.  Ijytt.  174.  h,  of  law.— Co.  Lyti.  175.  a. 
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cannot  bave  a  writ  de  participaeione  /aeiendd,  because  he  is 

no  parcener;  for  such  a  writ  lieth  for  parceners  only.    And  so 

you  may  see  that  the  writ  de  participaeUme  fadendS^  lieth  , 

against  tenant  by  the  curtesy,  and  yet  he  himself  cannot  have 

such  writ(i). 

U  nepoet  aver  brie/de  participaeione  faciend&,  pur  ceo  que  il 
neet  parcener  ;  qar  tiel  brief  ffist  pur  parceners  tanteolement. 
Et  ieeint  paies  veier  que  brief  de  participaeione  facienda* 
l^t  eweers  tenaunt  per  le  eurtosye^  et  unqore  U  metme  ne  poet 
aver  tiel  brief 


CONCLUDING   REMARKS. 


Lyttleton  has,  in  his  two  first  Books,  treated  of  estates 
with  respect  to  the  quantity  or  duration  of  interest  a  person 
who  is  seised  of  a  real  estate  in  tenements  hath;  but  in  this 
Third  Book,  which  maybe  styled  peculiarly  his  own,  he  treats 
of  derivative  or  secondary  estates,  and  of  the  acts  or  means  by 
which  estates  may  be  either  enlarged  or  limited,  confirmed  or 
divested.'  Estates  also  are  treated  of  with  regard  to  a  plurality 
of  tenants,  as  distinguished  from  a  sole  or  several  seisin,  where- 
in are  considered  the  unities  of  tide,  interest,  and  possession 
which  such  class  of  tenants  have;  and  as  to  these  last  named 
estates  with  which  Lyttleton  commences  this  Book,  he  treats, 
first,  of  parceners  who  invariably  take  by  descent;  secondly. 


*  This  is  &IMI7  printed,  and  should  be  de  partitume/aciendd. — Co. 
Lytt,  164.  h.  But  notwithstanding  this  observation  of  Sir  Edward  Coke, 
and  the  writ  being  so  described  in  the  regUter,  it  is  de  participatione 
faeiendd  in  Lettou  Sf  If.,  MaehL,  and  Boh. 


(t)  Houard  derives  this  writ  of  partition  firom  the  capitulars  of  the 
first  French  kings. — 1  Hou.  Lytt.  318. 
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of  joint  tenants  who  take  by  purchase;  and,  thirdly,  of  tenants 
in  common  who  acquire  their  interest  in  either  manner  (k). 

The  subject  of  parcenry  is  continued  in  the  following  and 
supplementary  Chapter,  wherein  hotchpot  is  noticed  as  an  in- 
cident to  a  species  of  partition  now  obsolete;  but  this  doctrine 
of  hotchpot  is  still  appUcable  to  the  division  of  personalty  by 
the  customs  of  London  and  York  (I) ;  and  in  those  cases  where 
an  intestate's  estate  is  administered  by  a  court  of  equity,  and 
the  question  of  **  advancement "  by  way  of  settlement  under 
the  statute  of  distributions  intervenes,  being  the  parallel  of 
the  case  of  Lyttleton  (post.  §  266). 


{i)  The   estate  in  coparcenary        In  reipect  to  hotchpot.    Thege- 

may  be  diisolved,  either  by  par-  neral  rule  with  regard  to  the  cns- 

tttion,  which  diranites  the  poeaee-  torn  of  London  is,  that  whateTer  a 

sion;  by  alienation  of  one  parcener,  freeman   gives   a  child   shaU   be 

which  disnnites  the  title,  and  may  brought  into  hotchpot:  but  land 

disuiite  the  interest ;    or  by  the  or  money  to  be  laid  out  in  land  is 

whole  at  last  descending  to  and  ont  of  the  cnstom.    And  so  is  the 

vesting  in  one  single  person,  which  custom  of  York, 
brings  it  to  an  estate  in  sereralty. —        The  hotchpot,  according  to  the 

B.  C.  ii.  191.  Statute  of  Distributions,  indudes 

(/)  The  customs  of  these  places,  land  as  weU  as  personalty,  the  only 

which  are  according  to  the  ancient  exception  being  in  favor  of  the  heir 

or  common  law,  only  operate  upon  at  law. — Pott  p.  307,  n.  (/). 
two  third  parts  of  an  intestate's  per-        Where  money  is  expressed  to  be 

sonalty;  the  other  third  part  was  part  of  a  portion,  though  of  small 

formerly  styled  the  dead  man's  or  amount,  yet  it  is  an  advancement, 

testamentary  part,  and  is  now  di-  and  must  be  brought  into  hotch* 

visible  according  to  the  Statute  of  pot. — 1  Ath,  403. 
Distributions,  22  &23  Car.  2,  c.  10. 
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CHAPTER  11. 


OF  PARCENERS   BY  CUSTOM*. 

GAVELKniDis  the  name  giyen  to  a  mode  of  descent,  whereby 
the  lands  of  a  deceased  proprietor  are  equally  divided  amongst 
the  male  heirs,  and  if  no  male  heirs,  amongst  the  female  heirs. 
This  mode  of  descent  is  peculiar  to  the  county  of  Kent,  and 
has  long  been  regarded  as  being  the  common  law  of  that 
county,  so  that  all  lands  in  Kent  are  presumed  to  be  gavel- 
kind; consequently,  a  man  is  not  to  prescribe  in  certain,  but 
to  shew  the  custom  at  large,  or  generally,  viz.  that  the  land 
lieth  in  Kent,  and  that  all  the  lands  there  be  of  the  nature  of 
gavelkind.  The  term  gavelkind  appUes  to  land  in  Kent  only; 
for  in  respect  of  a  similar  mode  of  descent  and  inheritance, 
which  prevails  m  many  parts  of  the  kingdom,  and  in  some 
manors  the  term  used  is  **  parcenry  by  custom,^'  or  '*  gavel* 
kind  custom,''  and  in  these  cases,  the  prescription  must  be  in 
certain;  that  is,  must  be  pleaded  in  special  terms;  viz,  that 
the  town,  borough,  or  city  where  the  lands  be,  is  an  ancient 
town,  borough,  or  dty,  and  that  the  custom  hath  been  there, 
time  out  of  mind,  that  the  lands  within  the  same  town,  bo- 
rough, or  city,  should  descend  to  all  the  heirs  male,  &c. 

It  seems  that  before  the  Conquest,  all  lands  were  in  their 
nature  gavelkind,  and  descendible  to  the  male  heirs  equally; 
and  if  no  male  heirs,  to  the  female  heirs  in  like  manner:  but 
the  introduction  of  military  tenures  at  the  Conquest  gradually 
displaced  this  partible  mode  of  inheritance;  for  lands  holden  by 


*  This  does  not  appear  as  a  separate  Chapter  in  Leifou  Sf  M,t  Machl., 
Roh,  and  Pynt,  1516. 
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military  service^  or  bs  fiefs de Haubert,  (post,  p,3ll,  n.  (jp)  ), 
and  honorary  feuds  or  dignities  were  not  in  their  nature  par- 
tible, according  to  the  custom  of  Normandy;  but  lands  not 
holden  by  such  services,  but  holden  by  socage  tenure,  a  ten- 
ancy analogous  to  the  heritage  roturier,  remained  partible  long 
after  the  Conquest,  which  may  explain  the  definition  that 
Rastell,  in  his  Comment  on  the  Customs,  gives  of  gavelkind, 
viz.  "  that  all  the  lands  within  this  shire  (Kent),  which  be  of 
ancient  socage  tenure,  be  also  of  the  nature  of  gavelkind.'' — 
Old  Termes  de  la  Ley,  (by  William  Bastell),  p.  117. 

Sir  Matthew  Hale  notices,  that  by  the  70th  law  of  Hen.  1, 
it  seems  to  appear; — 

1.  The  eldest  son,  though  he  had  jus  primogetUtitrtB,  the 
principal  fee  of  his  father's  land,  yet  he  had  not  all  the 
land. 

2.  That  for  want  of  children,  the  fiither  or  mother  in- 
herited before  the  brother  or  sister. 

3.  That  for  want  of  children,  and  father,  mother,  brother, 
and  sister,  the  land  descended  to  the  uncles  and  aunts,  to  the 
fifth  generation. 

4.  That  in  successions  collateral,  proximity  of  blood  was 
preferred. 

5.  That  the  male  was  preferred  before  the  female,  t.  e.  the 
father's  line  was  preferred  before  the  mother's,  unless  the 
land  descended  from  the  mother,  and  then  the  mother's  line 
was  preferred. 

How  this  law  was  observed  in  the  interval  between  Hen.  I. 
and  Hen.  II.,  we  can  give  no  account  of;  but  the  next  period 
that  we  come  to  is  the  time  of  Hen.  II.,  wherein  Olanmlle 
gives  us  an  account  how  the  law  stood  at  that  time:  Fide 
GlanviUe,  lib,  7.  Wherein  notwithstanding  it  will  appear, 
that  there  was  some  uncertainty  and  unsettledness  in  the 
business  of  descents  or  hereditary  successions,  though  it  was 
much  better  polished  than  formerly;  the  rules  then  of  suc- 
cession were  either  in  reference  to  goods  or  lands.  As  to 
goods,  one  third  part  thereof  went  to  the  wife,  another  third 
part  went  to  the  children,  and  the  other  third  was  left  to  the 
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dispoaitioii  of  the  testator^  [tenned  tlie  dead  man's  part];  but 
if  he  had  no  wife,  then  a  moiety  went  to  the  children,  and 
the  other  moiety  was  at  the  deceased's  disposal.  And  the 
like  rule  if  he  had  left  a  wife,  but  no  children. — Olanio.  lib.  7, 
cap,  5;  et  vide  lib.  2,  cap.  29» 

But  as  to  the  succession  of  lands,  the  rules  are  these: — 

First.  If  the  lands  were  knights-service,  they  generally 
went  to  the  eldest  son;  and  in  case  of  no  sons,  then  to  all 
the  daughters;  and  in  case  of  no  children,  then  to  the  eldest 
brother. 

Secondly.  If  the  lands  were  socage,  they  descended  to  all 
the  sons  to  be  divided;  Si  Jiterii  wecagium  et  id  anHquitiU 
divisum  ;  only  the  chief  house  was  to  be  allotted  to  the  pur- 
party  of  the  eldest,  and  a  compensation  made  to  the  rest  in 
lien  thereof;  Si  vero  non  Juerit  antiquitiU  divisum,  tunepri- 
mogenitvs  secundum  quorundam  eotuuetudinem  totam  haredi- 
tatem  obiinebit,  secundum  autem  guorundam  consuetudinem 
postnatus  filius  h^eres  est. — GlanvUle,  lib.  7,  cap.  3.  So 
that  although  custom  directed  the  descent  variously,  either 
to  the  eldest  or  youngest,  or  to  all  the  sons,  yet  it  seems  that 
at  this  time,^W  commune,  or  common  right,  spoke  for  the 
eldest  son  to  be  heir,  no  custom  intervening  to  the  con- 
trary.r-/fa/tf'«  Hist.  C.  L.pp.  225-6. 

So  that  in  about  two  hundred  years  from  the  Conquest,  a 
parity  of  succession  obtained,  except  in  Kent,  and  in  some  an- 
cient boroughs  and  places  where  a  contrary  custom  still  pre- 
vailed; the  owners  of  such  tenements  choosing  (as  Mr.  Bo- 
binson  suggests)  rather  to  deprive  their  younger  sons  of  their 
customary  share  of  the  inheritance,  than  that  their  elder  sons 
should  not  be  in  a  condition  to  emulate  the  state  and  grandeur 
of  the  military  tenants. 

In  Scotland,  socage  lands  were  anciently  partible,  and 
in  Wales  and  Ireland  a  similar  partibility  of  inheritance  pre- 
vailed, though  in  the  two  last  instances  they  differed  in 
some  particulars  from  gavelkind.  The  Welsh  custom,  where- 
by bastards  were  permitted  to  inherit,  was,  however,  made 
conformable  to  the  Kentish,  by  the  Statutum  WaUia,  12 
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E.  1,  and  was  utterly  abolished  by  34  &  35  H.  8^  c.  26,  ss. 
91,  128.  The  Irish  custom,  which  also  allowed  bastards  to 
inherit,  was  declared  void  in  law  by  all  the  Judges  of  Ireland, 
3  Jac.  .1  (a). 

The  chief  peculiarities  of  this  mode  of  inheritance,  are : 
1st.  That  the  land  is  partible  amongst  the  heirs-male; 
2nd.  That  the  widow  of  a  gayelkind-man  has  the  half  of  the 
land  for  her  dower,  which  she  forfeits  on  a  second  marriage, 
or  for  incontinence;  3rd.  That  the  husband  of  an  inheritrix 
in  gayelkind  may  be  tenant  by  the  curtesy  without  haying 
issue;  but  his  estate  is  limited  to  the  half,  which  he  also  for- 
feits on  marrying  again. 

The  other  customs  were  formerly  deemed  important  privi- 
leges, and  were  considered  of  great  consequence,  as  they  in  fact 
contained  exemptions  from  the  consequences  of  militaiy  te- 
nure, and  preserved  the  laws  of  Eling  Edward  the  Confessor 
and  the  common  law  from  the  innovations  introduced  at  the 
Conquest.  The  distribution  of  a  gavelkind-man's  personal 
property  was  according  to  the  common  law,  but  subsequently 
became  subject  to  the  Statute  of  Distributions,  22  &  23  Car. 
2,  c.  10,  which,  in  most  particulars,  is  in  affirmance  of  the 
ancient  law.  Indeed,  the  contentions  between  the  conmion 
law  and  ecclesiastical  courts  gave  rise  to  its  enactment.. 


(a)  Dav.  Rep.  28. — ^The  /mA  gavelkind  admitted  only  the  next 

gavelkind  was  a  mode  of  diyision —  of  kin,  as  sons,  brothers,  &c. ;  bat 

it  can  scarcely  be  termed  inherit'  the  Irish  admitted  the  whole  race 

anee — pecnliarly  characteristic  of  or  sept;    2.  The  Kentish  costom 

that  people ;  it  was,  that  when  any  excluded  bastards ;  3.  It  allowed 

one  died,  all  the  possessions  of  the  wives    dower;     4.    It     suffered 

whole  fieunily  were  to  be  put  together  daughters  to  inherit  for  want  of 

(or  in  hotchpot),  and  to  be  anew  males ;   5.   It  divested  no  man's 

divided  among  the  survivors,  by  the  freehold  during  his  life ;   whereas 

eaunflnny  or  head  of  the  family,  the  Irish  gavelkind  deprived  the 

who  admitted  bastards,  but  exclud-  party  of  his  freehold  upon  every 

ed  daughters  and  wives ;  so  that  it  new  division. — Cojp^e  Hist.   Ire^ 

differed  from  Kentish  gavelkind  in  land,  Prrf,  topt.  1, 1689. 
five  particukurs:   1.  The  Kentish 
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These  customs  being  entered  in  old  collections  of  the 
statutes  before  the  invention  of  printing,  haye — like  the 
Modus  /aciendi  Homagium  et  Fidelitatem;  Modus  levandi 
Fines,  and  the  petit  Treatise  concerning  Wards  and  Beliefs 
(termed  Staiutum  de  Wardis  et  Releviis,  28  E,  1),  been  dig- 
nified in  the  titles  of  some  copies  by  the  name  of  Statutum 
de  Consuetudinilms  Kancia,  though  they  hare  no  claim  to  such 
an  appellation.  However,  the  date  ascribed  to  the  Custumal 
isy  21  ^.  1,  it  having  been  allowed  in  eire,  t.  e,  before  the 
Justidarii  itinerantes,  in  that  jear,  as  appears  by  the  pre- 
amble (b)  of  some  copies. 

The  copies  of  this  Custumal,  as  appearing  to  possess  any 
authority,  are:  1.  A  MS.  copy,  preserved  in  LineolrCs  Inn 
Library;  2.  Another  MS.  in  the  Cottonian  Lihrary,  Claudius, 
D.  II.,  foU.  122;  3.  Another  in  the  custody  of  the  town-clerk 
of  the  dty  of  London,  Lib.  Horn.,  foL  77.  b,\  4.  Another 
MS.  in  the  Harleian  MS.,  667,  fol.  83.  6.;  5.  Another  MS. 
in  the  Arundel  MS.,  No,  310,  Plut.  p.  94;  6.  A  printed  copy 
in  all  the  editions  of  Lambar^s  Peramb.  of  Kent,  ed.  1576, 
1 596, 1 656 ;  which  he  copied  "  from  an  ancient  and  fair  written 
roll,''  supposed  by  him  to  be  of  the  time  of  Edward  I. ;  7.  Ano- 
ther printed  copy  in  the  Magna  Carta  and  the  Old  Statutes, 
printed  by  Tottyll556;  8.  Another  printed  copy  in  The 
Old  Termes  de  la  Ley,  (enlarged  by  William  Rastelt),  ed. 
1579,  pp.  100.  b.  129>  with  a  commentary  by  /.  Rastelt  {e). 
Nos.  5  and  8  have  not  been  noticed  by  the  learned  Editor  of 


{b)  In  those  copies,  the  Custu-  appears    complete. — Bobint.    Ga- 

mal  commences  thus  :  viz.  The9€  velk.  279»  n, 

art  the  mages  and  eustoms,  (&c.)  (c)  This  commentary  is  also  nsed 

allowed  in  eire,  brfore  John    qf  by  Lombard,  in  his  remarks  upon 

Bervfiek  and  his  eompanioni,  the  the  Customs  of  Kent ;  he  therein 

justices  in  eire  in  Kent,  the  z^.  alludes  to  an  old  Treatise  **  that 

year  qf  King  Edward,  the  son  qf  handleth  these  Customs/'  and  upon 

King  Henry.    Mr.  Robinson  oh-  which  he  informs  his  reader  he  has 

senres,  no  record  is  made  of  these  enlarged.  —  Lamb.  Peramb.  pp. 

customs,  though  the  Berwick  roll  527-588,  ed.  1596. 
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the  Statutes  of  the  Realms  fol.  Lond.  1810,  |9.  223,  where  a 
concise  account  is  given  of  Lambar^»  Copy,  with  different 
readings  from  the  MS.  copies  known  at  the  time  when  that 
collection  of  the  statutes  was  printed. 

With  regard  to  the  copy,  now  for  the  first  time  in  print,  it 
appears  to  have  heen  written  in  a  thick  16mo.-sized  hook, 
which  formerly  helonged  to  the  Monastery  of  St.  Augustin, 
in  Canterhury  (^,  which  contains  also  a  collection  or  rather 
abridgment  of  statutes  before  then  promulgated.  Customs 
of  the  Cinque  Ports,  the  Customs  of  Romney  Marsh,  Vo- 
cabulary of  Law  Terms,  a  Cartulary  and  Collection  of  sun- 
dry memoranda  relating  to  the  county  of  Kent  and  the 
possessions  of  the  Abbey.  It  was  written  by  W.  Biholt,  a 
Monk  of  that  Abbey,  about  the  year  1300,  21  Ed.  1  (e),  or 
perhaps  a  little  later,  being  the  same  book  /.  RasteU  alludes 
to'  in  the  before-mentioned  edition  of  the  Old  Termea  de  la 
Ley,  {ed.  1579),  |>.  54,  tit.  Cinque  Portea. 

Sir  Henry  Spelman  in  his  Treatise  o/Feitds,  e.  14,  says, 
that  there  are  such  differences  between  TottyPs  and  Lamhar^s 
Copies,  that  both  their  authorities  may  be  questioned;  an 
observation  that  may  also  be  appUed  to  every  other  copy. 
However  the  one  now  presented  to  the  reader  is,  according  to 
the  Editor's  judgment,  more  clear,  and  certainly  is  less  inter- 


(<Q  This  book  is  not  to  be  con-  (e)  The  Editor  has  formed  this 
founded  with  another  book  of  the  opinion  firom  a  view  of  the  hand- 
same  Abbey  of  Saint  Angostin,  writing,  and  from  the  circumstance, 
Canterbury,  and  in  which  a  copy  that  the  abridgment  of  the  statutes 
of  this  CWttfiui/  was  also  r^[is-  contained  in  this  book  does  not 
tered,  alluded  to  by  SomneTf  p.  contain  or  notice  any  statute  later 
170,  where  he  giyes  from  that  than  Westminster  the  Second.  (7 
book  a  clause  to  the  effect  that  E.  1.)  The  CfustunuU  itself  does 
a  felo  de  «e  did  not  forfeit  his  not  seem  to  have  been  in  this  book 
land  thereby,  which  is  not  to  be  considered  as  a  statute,  or  classed 
found  in  other  copies.  See  RO'  with  the  statutes  therein  abridged, 
bine,  Gavelk.  285,  n.  but  is  entered  as  a  separate  subject. 
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polated  and  corrapted  than  any  other  copy.  The  Editor  has 
given  a  faithful  copy  of  this  ancient  eustumal,  omitting  only 
some  transposition  of  the  letters  by  an  error  of  the  tran- 
scriber, and  an  evident  corruption  of  some  of  the  Saxon 
letters  in  the  verses  relating  to  the  customs. 

The  Translation  is  taken  from  that  given  by  /.  Raatell  to 
his  Copy,  which  b  sectioned  by  his  son,  William  Rastell; 
a  course  of  division  also  now  adopted  for  the  sake  of  easier 
citation  and  reference.  The  atstunud  itself  is  as  follows^ 
viz. — 

(ELihro  membranaeeo  in  Mm.  Brit.  ossertHUo;  Bihl.  Arun- 
del. 310.  Plut.  CLXV.  A.) 

Coitsuetiiliiiifs  contit'  lUnic'. 

Ce  iount  leg  u$aff99  4  U$  cut*  These  are  the  osagee  and  the 

/ttmei  queUa  la  comunalte  de  Kent  customs  which  the  comonalty  of 

eleyment  en  tenemem  de  ffoveiu  Kent  daim  in  tenements  of  gavd- 

iende  4  en  Gaveliiendeis.  kind,  and  in  gavelkind  men.              KmHthmm 

Amu  tui  Mr^h 

1.  Ce  est  a  eaver,  ke  touz  le$        1.  That  is  to  say,  that  all  the 

core  de  Kenteye  eeywmt  francs  mm  bodies  of  Kentishmen  be  free  as  well 

autre  franc  cars  deEngletere:  2.4  as  the  other  freemen  of  England:   lAerijiitf 

ke  its  pussent  lew  teres  e  leur  tene-  2.  and  that  they  may  their  lands  and 

mens  doner  et  vendre  sans  conge  tenements  give  and  sell  without  ask- 

demaunder  a  leur  semuragej  save  ing  license  of  their  lord ;  saving  unto 

a  sehmrage  rentes  4  services  duwes  the  lords  the  rents  and  services  due 

de  meme  les  tenemens.    3.  E  ke  il  frt)m  the  same  tenements.     3.  And 

pussent  par  brrf  le  rei  ou  par  that  they  may  by  writ  of  the  king, 

pleynte  leur  droytpurchacer  auxsi  or  by  pUint,  their  right  obtain,  as 

bien  de  leur  seigneurs  cum  de  autre  well  of  their  lords  as  of  other  men. 
gent.  oughinotto 

4.  *  Ekeeus  ne  devient  les  et-        4.  *  And  that  they  ought  not  the 

cketours  le  rei  eUre  ne  unkes  en  mt-  eschetors  of  the  king  to  choose,  nor 

litems fesoient ;  mes  ki  le  reiprenge  ever  in  any  time  did  they ;  but  that 

tel  cum  lui  plest,  a  eel  mester  por  the  king  may  take  such  a  one  as  it 

lug  servir.  shall  please  him,  to  serre  him  in 

that  whidi  shall  be  needftil. 


dkoowe»> 


*  This  paiMge  concerning  the  etdieaton  is  omitted  In  the  printed  copy  by  Tatiifl  in 
his  Magna  Carta,  4«.,  1506,  and  in  the  Uneoln**  Inn  MS.:  in  the  copy  from  which  the 
euMumal  Is  taken,  it  does  not  appear  in  the  order  in  which  it  is  plaoed  in  W,  RuUff* 
Old  T8rme$  de  la  Leif,  ToM^  lff79f  LomAonf  and  the  other  copies. 
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hyhonhaUar 
andjburman. 


Lmdnatjtr- 


5.  And  thef  daim  alao,  that  the  5.  BcMment  auxrike  le  eammmne 

comonaltye  of  gavelkind  men,  which  de  gavelikendoyM  que  ne  tieneni  nie 

hold  none  other  than  tenements  of  de  tenement  de  gavelikende,  ne  de^ 

gavelkind   nature,    ought  not   to  vient  venir  a  la  commune  eominise 

oome  to  the  common  summons  of  del  eire,  mee  per  borgheealdre  et 

the  eire,  but  only  by  the  borsholder  guatre  hommee  de  la  borghe,forS' 

and  four  men  of  the  borough,  ex-  prie  lee  tfilee  iH  reepognent  par  xii. 

cept  the  towns  which  ought  to  an-  en  eire.    6.  E  eleiment  aiueei  ke 

swer  by  twelve  men  in  the  eire.  ei  niul  tenaunt  de  gavelikende  eait 

6.  And  they  daim  also,  that  if  any  ategni  de/elonieparquex  il  et^e 

tenant  in  gavelkind  be  attainted  of  juie^  de  mart;  eit  le  rog  touz  eee 

felony,  for  the  which  he  suffereth  chateaue^  4  ewn  eir  meintenount 

judgment*  of  death ;  let  the  king  tq^ree  ea  mort  eogt  enerite  de  tote 

have  all  his  chattels,  and  let  his  lev  teree  4  tenemene  ke  il  tient  du 

heir  forthwith  after  his  death  be  gavelikende  en  fee,  4  em  eritage: 

enherited  of  all  the  lands  and  tene-  douni  eet  die  en  Kentege-^ 
ments  whidi  he  holds  in  gavelkind 


7%e  vader  to  the  bou. 
The  eone  to  the  loghef. 


in  fee  and  inheritance:  concerning 
which  it  is  said  in  Kentish — 

The  father  to  the  bough, 

The  son  to  the  plough  (/). 
7.  And  if  he  have  a  wifo,  forthwith  7.  B  ti  il  eit  femme,  meintenount 
let  her  be  endowed  of  the  one-half  wit  dowe  de  la  moit4del  eritage, 
of  the  heritage,  if  she  be  of  age  to  nele  eoit  de  age  de  aver  4  de  tenir 
have  and  to  hold  in  the  form  afore-  en  la  forme  avaunt  diete.  B  de 
said.  And  of  such  lands  the  king  celee  teree  Ig  rog  ne  avera  an  ne 
shall  neither  have  the  year,  or  waste,  waet  mee  tanieoulement  ei  eum  eet 
but  only  as  is  aforesaid  (jg),  avauntdit. 


•  InAoiMrtoopy,  thltwonl  is  zaidflnd/ii4g«fMfi«,both  in  the  Ficneh  and  Eogliah; 
the  woKdiiiiw  iimoit  probably  an  abbraviatioo  atjuttUe,  which  andently  ilgnificd  the 
same  thhig,  by  the  lame  metonymy  that  Justloe  wai  the  term  uied  for  a  Judge.  See 
<i0«,  note  (/). 

f  All  the  other  copies  (czoept  MSS.  Cott,)  have  ploghe.  In  Lib.  Hem.  the  word  hnoe 
it  writtoi  under  pkgh. 


(/)  But  this  rule  hdldeth  hi  case  of  fe- 
lony, and  of  murder  only,  and  not  in  the 
case  of  treeaon  at  all:  and  it  holdeth  alio, 
in  case  where  the  olliender  i»Jtuii99d  by  or- 
der of  law,  and  not  where  he  withdzaweth 
himaelf  after  the  fiiult  commitlod,  and  will 
not  aUde  his  lawftil  trial.  And  beoauM 
that  this  custom  shall  not  becoostrued  by 
equity,  but  by  a  stral^t  and  liberal  inter- 
pretation: it  hath,  therefore,  been  doubted 
whether  the  brother  or  uncle  shall  have 
the  advantage  thereof,  because  the  words 


do  extend  to  the  son  only^-^ee  fiS  E.  S. 
abridged  by  Master  Brooke,  Ht.  Ctuiome, 
54.  J.  Raateff*  Commentan/  on  Ifte  Cue" 
tomeqfKent,  tub  tU.  GawOUmf,  in  the  OH 
Termee  de  to  L«y,  eitlargei  Ay  WWkm 
lUuUU,  ed.  1579,  p.  104. 

(gi  The  wifb  shall  not  lose  her  dower 
fbr  the  defkult  of  her  husbands  but  in 
sudi  case  where  the  heir  shall  lose  his  in- 
heritance for  the  ofibnce  of  his  firtfaor — 
8  H.  3.  Jd.  104.  6. 
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8.  B  n  nul  de  ffonfeliiendeu  par        8.  And    if   any  gavdkuid.inaii   nftngMA- 
/ehmi€f  on  par  retk  de  felonie  »e    either  for  felony,  or  for  mupidonof  fSjJS^ 
Muitret  de  la  peu,  4  wit  en  eotmfe    felony,  withdraw  himielf  oat  of  the 
demmmde,  cum  il  apent  et  peue    oountry,  and  be  demanded  in  the 

uiUffe,  niiee  mei  en  eemt  eglite  county  court  aa  he  oaght,  and  be 
4  f ordure  le  reaume,  le  ret  eit  le  afterwards  outlawed ;  if  heitathim- 
mi  e/  ^  waet  dee  teree  et  de  taue  aelf  on  Holy  Church,  and  al^jvre 
eee  tenememe  eneembiemeut,  /  liur  the  realme»  the  Ung  ahall  have  the 
eee  chateaue.  lei  ie  apree  le  an4  year  and  the  waste  of  his  lands 
lejur,  le  plue  precheyn  eeypnoure  and  of  all  his  tenements,  all  his 
eient  htr  eecketee  de  eee  teree  4  de  goods  and  chattels.  So  that,  after 
eee  teuemenef  ekeeun  eeignour  eco  the  year  and  the  day,  the  next  lords 
ke  de  hn  eet  temuz  eaune  men»  may    haTC  their  escheats   of  his 

lands  and  of  his  tenements,  each 
lord  that  which  is  holden  of  him 
without  mesne  (i.   e,  immediate* 

9.  E  cleimeHt  auxei  ie  ei  un  te^  9.  And  they  daim  also,  that  if  ?!S^^itim 
nauni  en  gaveliiende  nturt,  ie  eoit  a  tenant  in  gavelkind  die,  so  that  among  mm», 
enerite  de  teree  4  dee  tenemene  en  he  be  inherited  of  lands  and  of  tene-  mmijg^* 
gaveliiende,  ie  tauz  eee  fix  par ^  ments  in  gavelkind,  that  all  his  sons  ""'** 
tiruni  tel  eritage  par  (neelparciun.  shall  part  that  inheritance  by  equal 

10.  B  ei  nul  eir  male  neeait,  eoit  la    portions.    10.  And  if  there  be  no 
partie  fete  parentre  lee  femelee  ei    heir  male,  let  the  partition  be  made 
cumparentre  leejreree.     II,  Bie    between  the  females,  even  as  be> 
meee  eoit  auxei  departi  parentre    tween  brothers  (t).  II.  And  that  the   Thehear^tn 
eue^meeielaetr^  demiurge  a  pume,    messuage  also  be  departed  between 

them ;  but  let  the  astre*  (f«e  next 
page  n.  (i))  remain  to  the  younger. 


•  Thli  word  b  tmiclated  hf  Lombard,  "  the  hearth /br  ftn,**  which  in  the  thirteenth 
diTisloD  of  this  CMfhima/ he  tmnt  the  «<ooTert  of  the  ft«ar<h;"  hut  hi>  intopietatlon  of 
tlie  word  ortTBii  by  no  means  oondiuive.  Sat8eUeH*»NctetoHHengham,adverb.'*' 
trm  aetrum,"  and  the  raferencei  there  elted. 


(%)  So  that  after  the  year  and  the  day, 
the  next  lord  or  lordf  shall  have  their  e»- 
dieats  of  thoee  lands  and  tenements,  every 
lord  that  whieh  is  iromediatdy  holden  of 
him.  So  it  is  holden  fai  the  book,  8  E.  2, 
abridged  by  FUsh,  tU.  PreecHptbm,  SO;  and 
82  E.  3,  abridged  by  Brooke,  tU.  Cuelome, 
54.   M.  100. 

(0  But  the  statute  of  prerogaHea  regUt 
c.  16,  sayeth,  that  the  females  shall  not  di- 
vide with  the  males;  which  is  to  be  under- 


stood of  such  as  be  in  agiial  degree  of  kin- 
dred, as  brothers  and  sisters,  as  in  this 
ninth  and  tenth  dirision.  For  if  a  man 
have  issue  three  sons,  and  the  eldest  have 
issue  a  dau^ter,  and  die  fai  the  life  of  his 
fether,  and  the  tetina  dieth:  in  this  ease, 
the  daughter  shall  Join  with  the  two  other 
brethren  her  uncles;  for  that  she  is  not  in 
equal  degree  with  them  as  her  fether  was, 
whose  heir  nevertheless  she  must  of  neoes- 
ilty  be.— iMrf. 


Right  <^re- 
piutentaltoHm 
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JSftterJhotjpH- 
orUifofthiAoe. 


partible. 


Sote$ultmade 
Jtr  partible  t9- 
ttentent,  and 
parcenento 
eotitribute. 


Penenalpro- 
perty  partlbie 
[aaoording  to 
the  common 
taw\. 


And  be  the  Talae  thereof  delivered 
to  each  of  the  parceners  of  that 
heritage,  and  forty  feet  from  that 
astre,  if  the  tenant  will  so  suffer  (Jt)f 
12.  and  then  let  the  elder  have 
the  first  choice,  and  the  others 
afterwards  according  to  their  de- 
gree. 13.  Likewise  concerning 
hooses  which  shall  be  found  over 
and  above  that  messuage,  let  them 
be  parted  amongst  the  heirs  by 
equal  portions,  that  is,  to  wit,  by 
feet  if  need  be,  saving  the  covert 
of  the  astre,  which  shall  remain 
to  the  younger,  as  is  above  said. 
So,  nevertheless,  that  the  younger 
make  reasonable  amends  to  his  par- 
ceners for  the  part  which  to  them 
belongeth,  by  the  award  of  good 
men.  14.  And  of  the  aforesaid  te- 
nements, whereof  one  only  suit  was 
wont  to  be  made  beforetime,  be 
there  not  by  reason  of  the  partition 
but  one  sole  suit  made,  as  they  were 
before  accustomed ;  but  yet  let  all 
tiie  parceners  make  contribution  to 
him  who  maketh  the  suit  for  them. 
15.  In  like  sort,  let  the  goods  of 
gavelldnd-men  be  parted  into  three 
parts,  after  the  funerals  and  the 
debts  paid,  if  there  be  lawful  issue 
alive.  So  as  the  dead  man  have 
one  part,  and  his  lawful  sons  and 


E  la  value  wit  de  eeo  dalivare  a 
eheeun  dee  parcinere  de  eel  eritage, 
^zl.  peee  de  eel  aetre  at  le  tenaunt 
la  peuat  svffHr,  12.  ^  dotme  le 
eyne  eit  la  premiere  ehccioun,  4le$ 
autree  aprespar  degre.  13.  Enee^ 
ment  dee  meieoune  ke  eerount  /ro- 
veez  droit  desus  eel  mesi  eeient 
partix  parentre  lee  eire  par  owel 
poreiunf  ee  est  a  eaeer  parpeez  eil 
eiet  meeter,  aave  le  covert  del  aetre 
al  puene  ei  cum  il  est  eourdiet. 
laei  nekedent  ke  leptuneface  re- 
nable  gre  au  parcinere  de  la  partie 
ke  a  eue  apent  par  agard  de  bone 
gent,  14.  E  dee  avauntdie  tene- 
tnene  dount  une  eoule  eeute  eoleit 
eetrefeete,  ne  eoit  par  la  regeon  de 
la  partie  fore  yne  eoule  euie  feete, 
eietim  eoleient  avaant,  mee  tux  lee 
pareinere  faeent  eontribtteiun  a 
cehtg  ke/eet  la  eeute  pur  eue. 


15.  Eneement  eoient  lee  ehateaue 
de  gavilikendeie  departie  en  treye 
apree  lee  exequiee  ilee  dettee  ren^ 
dttee  eil  i  eit  ieeue  muilire  en  vie. 
leei  ke  le  mart  eit  la  une  partie  4 
lee  fie  e  leeJUlee  muiyleree  le  autre 


{k)  By  thb  word,  attre,  is  meent,  as  b 
coiOectured,  either  the  hall  or  chief  room 
d  the  hotue»  either  else  the  well  for  water, 
or  the  south  side  of  the  buQding,  for  aetre 
being  sounded  with  «  may  come  of  the 
Latin  word  atrium^  which  signifieth  a  hall ; 
or  of  hauitrum,  which  betokeneth  the 
budwt  of  a  well ;  or  of  atutruntf  the  south 
side,  every  of  which  have  their  particular 
commodities  above  the  rest  of  the  house  or 


tenement  Or  otherwise,  being  sounded 
with  *,  it  may  be  deduced  from  the  Fraidi 
word,  aeietert  by  contraction,  aetre,  whkh 
Is  as  mudi  as  a  site  or  situation,  and  with 
the  article  le  before  it,  leeter,  a  church- 
yard or  court  about  a  house:  but  at  this 
day  there  Is  no  sudi  regard  made  in  the 
partition,  but  only  consideration  had,  that 
the  parts  themselves  be  equal  and  indiflfe* 
rent— JdL  106. 
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partie,  et  ia/emme  la  tiereepartiei    the  danghten  another  part,  and  the 

16.  ^  it  Hul  inue  muilere  ne  toii,     wife  the  third  part  (Q;  16.  and  if 

eit  le  mart  la  wie  moyU  4  la    there  be  no  lawful  issue  o/we,  let  the 

femme  em  vis  UtuiremayU.    17.  B    dead  man  have  the  one  half,  and 

the  wife,  if  aliTe,'the  other  half  (m). 

17.  And  if  the  heir  or  the  hein  shall 


(i)  When  it  is  odd  here,  that  the  dead 
shall  hove  one  part,  it  is  meant  for  due 
perfonnaiiee  of  his  legacies  by  his  execu- 
tors if  he  make  a  testament,  or  by  the 
discretion  of  the  ordinary  if  he  die  in- 
tastate^Jef.  107. 

By  the  common  law,  two  thirds  of  a  de- 
ceased's penonalty  bdonged  to  his  wife 
and  cliildren,  who  had  their  partei  ratkma- 
Ute  as  is  next  noticed  in  n.(m).  Thethird 
part  the  deceased  lud  the  power  to  dis- 
pose of,  which  was  called  the  dmd  man't 
part.  If  he  died  intestate,  the  ocdinary 
eoDunitted  the  administratioo  to  sudi  ad- 
ministrator as  the  statutes  31  E.  3,  &  11, 
and  21  H.3,e.  5,  direct;  but  now  this  pan 
ratkfuMlu  being  alwlished,  distribution  of 
tlie  whole  of  an  intestateTs  eflfects  takes 
place  pursuant  to  the  Slaluta  of  DUtrifm- 
Hong,  2S  &  S3  Car.  8,  c.  10,  whereby  it  is 
enacted,  '*  that  the  surplusage  of  an  intes- 
tates* estates,  except  of  &mes  oovert,  sluiU 
(after  the  expiration  of  one  taU  year  flrom 
the  death  of  the  intestate)  be  distributed 
in  tiie  following  manner.  One  third  shall 
go  to  the  wklow  of  tlie  intestate*  and  the 
residue  in  equal  proportions  to  his  child- 
ren, or  if  deed,  to  tlieir  representatives; 
that  is,  their  Uneal  descendants:  if  there 
are  no  children  or  legal  representatives 
sulKistIng,  then  a  moiety  shall  go  to  the 
widow,  and  a  moiety  to  the  next  of  kin- 
dred in  equal  degree,  and  tlieir  representa- 
tives: if  no  widow,  the  whole  shall  go  to 
the  children:  If  neither  widow  nor  child- 
ren, the  whole  shall  be  distributed  among 
the  next  of  kin  in  equal  degree,  and  their 
representatives:  but  no  representatives  axe 
admitted  among  collaterals,  further  than 
the  children  of  the  intestate^s  brothers  and 
sisters.  By  this  statute,  the  mother,  as 
wdl  as  the  tather,  succeeded  to  all  the  per- 
■onal  effbcU  of  their  ciiUdren,  who  died 
intestate  and  without  wife  or  issue:  in  ex- 
clusion of  the  otlier  sons  and  dau|^ters, 
the  brothers  and  sisters  of  the  deceased. 


And  so  the  law  still  remains  with  respect 
to  the  father;  but  by  statute  1  Ja&  S,  e.  17. 
If  the  father  be  dead,  and  any  of  the  child- 
ren die  intestate  without  wife  or  Issue,  in 
the  Ufetiroe  of  tfie  mother,  she  and  eadi  of 
the  remaining  children,  or  their  represcn- 
tatives,  shall  divide  Ills  efltets  In  equal 
portions.**— B.C.  IL  515. 

It  is  also  enacted  by  the  Stat,  of  Distti- 
butions,  "  that  no  child  of  the  intestate, 
(except  Ills  heir  at  law)  on  wtiom  lie  settled 
in  Ills  lifetime  any  estate  of  lands,  or  pecu- 
niary portion,  equal  to  the  distributive 
shares  of  the  other  children,  shall  haye 
any  part  of  tlie  surplusage  with  their  bro- 
thers and  sisters;  but  if  the  estates  so 
given  them,  by  way  of  advancement,  are 
not  quite  equiyalent  to  the  other  shares, 
the  children  so  advanced  shall  now  have  so 
mudi  as  will  make  them  equaL  With  re- 
gard to  goods  and  chattels,  this  is  part  of 
the  ancient  custom  of  London,  of  tlie  pro- 
vince of  York,  and  of  our  sister  kingdom 
of  Scotland:  and  with  regard  to  lands  de- 
scending in  coparcenary,  that  it  hath  al- 
ways been,  and  still  Is,  the  common  law 
of  England,  under  tlie  name  of  hatch- 
Ptf"  (S  307)-— M  516. 

(m)  The  selftame  order  that  the  custom 
here  speaketh  of,  in  the  fifteenth  and  se- 
venteenth division,  is  at  this  day  olMerved 
in  the  city  of  London,  and  the  same  in  ef- 
fect was  long  aiaoe  used  throughout  the 
whole  realm.  For  It  is  evkient*  both  by 
the  law  of  King  Canutus,  by  Master  Glan- 
vil,  by  the  words  of  Magna  Ckarta,  e.  18, 
by  Master  FUth,  in  his  Naiura  Breoittm, 
hi  the  writ  de  raHonoMH  parte  bonmrum, 
foL  1S9,  L.  That  the  wife  and  children 
had  their  reasonable  parte  of  the  goods  by 
the  common  law  of  the  realm,  and  that  by 
the  common  law  was  so  it  appeareth  also 
fai33E.3,  25andSl;  30H.6.  Anditwas 
said  for  law,  Mich.  31  H.  8,  abridged  by 
Master  BrvoXre,  tU.  De  raMonaMM  parte  exmo- 
rtmit  pL  S,  that  it  hath  been  often  put  in 

2 


Hatdtpot  un- 
der Statute  qf 
Distribution*. 


Parsratfama- 
bUis. 
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httn  in  gmel- 


Lordnoten- 

MfMtoi 

rkig9. 


JHMf  In /TW0l* 
kktdenHOai 

ttttmtnng^^ 


be  under  the  age  of  fifteen  yean, 
let  the  nurture  of  them  be  delivered 
by  the  lord  to  the  next  of  blood  to 
whom  the  mheritance  cannot  de- 
scend; 80  that  the  lord  take  no- 
thing  for  the  committing  thereof. 
18.  And  let  him  not  be  married  by 
the  lord  bnt  by  his  own  will,  and 
by  the  advice  of  his  friends  if  he 
will.  19.  And  when  such  heir,  or 
all  the  heirs,  be  of  the  fiill  age  of 
fifteen  years,  let  their  lands  and  te* 
nements  be  deliyered  nnto  them, 
together  with  the  chattels  and  with 
the  profits  of  those  lands,  over  and 
beyond  their  reasonable  sustenance : 
of  the  which  profit  and  chattels  let 
him  be  bound  to  answer  who  shall 
have  the  nurture,  or  his  heirs  to 
whom  that  nurture  was  committed. 


ft  leir  ou  la  eirt  9oii  oti  witnf 
dedetu  ag€  de  xv.  ofw,  9oit  la 
noreture  de  etu  baile  par  le  aei- 
gnour  apltupreteyn  du  90ni,  a  ki 
tritage  ne  ptutt  deteendre,  i»H  he 
le  eeignour  pw  le  bail  rien  ne 
preuffe,  18.  E  keUne  eait  marie4 
par  le  eeignourf  mee  par  ea  volente 
dememe,  etpar  coneeil  de  eetatms 
$il  veut.  19.  B  kauni  tel  eir^  ou 
teui  eire  eeyent  de  plein  age  de 
ZY.  oiM,  eaietU  a  etiM  lur  teree  ei 
leur  tenemetu  liveree  eneemble^ 
ment  oue  lee  ehateaut  et  <me  lee 
apruemene  de  eelee  tereg  outre 
leur  renable  eustenance,  de  quel 
apruement  e  ehateaue  eoit  teuu  a 
retpundre  a  eeluy  ki  aoera  la  nore- 
ture, ou  as  eirs  de  eel  noreture  a 
ki  il  $era  baile. 


Pan 

bOii. 


MTV  M  a  common  law*  and  never  demumd 
upon;  and,  therefore,  it  nemeth,  that  it  Is 
eonunon  law:  howioever  it  came  to  pan  at 
length  that  it  was  admitted  for  law,  but 
In  fuch  countriei  only,  where  it  waa  oon- 
tinued  by  dally  uaaget  and  that  all  the 
wriU  in  the  R^gUterderatiMabiHpartt  bo- 
norum  have  mention  of  thespedal  custom 
of  the  shire,  tai  wliidi  the  party  is  de< 
manded,  and  so  in  the  book,  98  H.  6, 4. 
But  as  at  ttiis  day,  Itemp.  £Ns.],  partition 
of  diattels  is  not  used  throughout  the 
whole  realm,  though  in  the  mean  time  if 
it  hath  not  lost  the  force  of  common  law 
as  many  think,  and  as  may  be  gathered 
by  the  opinion  aforesaid  hdlden  for  law, 
mrno  31  H.  8.  So  it  is  as  some  thtek,  va- 
nished quite  out  of  all  ure  within  this 
county  of  Kent  also.~ Id.  107>  &• 

[This  right  to  tiie  jMrt  yvdoMobdiv  was  by 
the  common  law,  whfch  still  holds  place  as 
the  common  law  of  Scotland].  To  which 
we  may  add,  that,  whatever  may  have 
been  the  custom  of  later  years  in  many 
parts  of  the  kingdom,  or  however  it  was 


introduced  in  derogation  of  the  oU  com- 
mon law,  the  ancient  mettu)d  continued 
in  use  in  the  province  of  York,  the  princi- 
pality of  Wales,  and  in  the  dty  of  Lon- 
don, till  very  modem  times:  wlien,  in  or- 
der to  fiivour  the  power  of  l)equeathing, 
and  to  reduce  die  wlu>le  kingdom  to  the 
same  standard,  three  statutes  have  been 
provided;  the  one,  4  &  ft  W.  &  M.  c.  2, 
explidned  by  9  4r  3  Ann.  c.  5,  for  the  pro- 
vince of  York;  another  7  &  6  W.  3,  c  38, 
far  Wales;  and  a  third,  11  G«a  1,  c.  18, 
for  London:  whereby  it  is  enacted,  that 
peisons  within  those  districts,  and  liable 
to  those  customs,  may  (if  they  think  pro* 
per)  dispose  of  a0  their  personal  estates  by 
will;  and  the  claims  of  the  widow,  dtild- 
ren,  and  other  relations,  to  the  contrary^ 
are  totally  barred.  Thus  is  the  old  oom- 
mon  law  now  utterly  abolished  throu^- 
out  all  the  kingdom  of  England,  and  a 
man  may  devise  the  whole  of  liis  chatfeela 
as  (teely  as  he  formerly  could  his  third 
part  or  moiety^— B.C.  iL  483L 
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20.  B  feet  a  nmer,  ke  ol  omre 
ie  ee$  ein  de  ffooelikende  tmi  paate 
lag€  de  zr.  maUy  lUt  a  tut  iur 
teres  e  leur  tenement  doner  4 
vendre  a  leur  volente;  eauve  leeeer- 
vieee  de  ee^fgnuragee  eieum  eet 
awnmi  dii.  21.  B  ei  eel  tenawU 
mourtt  4eit  femme  ke  tmy  torvhe, 


20.  And  this  ii  to  be  under-  MJlftatm,tmb' 
■tood,  that  from  nich  time  as  thoie  t^v^^f^ 
heirs  in  gavelkind  have  paiied  the 
age  of  fifteen  years,  it  is  lawful  for 
them  their  lands  or  tenements  to 
give  and  sell  at  their  pleasure; 
saving  the   services  to  the  chief 


brds,  as  is  before  said  («).  21.  And   fn^AmU* 
if  soch    tenant  die,  and  have  a 
wife  that  overlhreth  him,  let  that 


in)  Although  that  this  custom  cnabk 
the  heir  to  make  away  his  lands  and  tene- 
ments very  aocnf  namely,  at  the  fifteenth 
year  of  his  age,  by  means  whereof  it  might 
be  thought  unieasonable  in  givtaig  sudi 
scope  and  liberty  to  so  young  years;  yet 
upon  the  good  consMcntlon  thcveof  it 
may  appear,  that  the  custom  itself  doth 
reasonably  and  carefully  proride  in  the 
behalf  of  the  heir,  fonomuch  as  it  li- 
censeth  him  at  that  years  not  to  give  hb 
lands,  for  that  hemi^t  do  for  nothing,  but 
to  give  and  sell  his  lands,  which  it  seemeth 
he  should  not  do  without  sufficient  r»> 
oompense.  Sudi  like  Intcqwetation,  the 
common  law  also  seemeth  to  make  of  this 
custom,  both  by  the  opinion  of  VmHtour 
and  KMe,  5  H.  7. 31  &  41,  who  said  that 
it  was  a<iyudgedf  tliat  a  rrieaso  made  by 
sudi  an  infimt  was  v<rfd  by  the  sentmoe 
of  the  book,  91  E.  4, 84,  where  H  is  said 
an  Inftnt  cannot  declare  his  will  npoo 
such  a  IJBolRnent,  And  by  the  Judgment 
of  H»a[/bni,  11  H.  4,  S3,  who  also  held 
that  a  warrsnty  or  grant  of  a  reversion 
made  at  such  age,  was  to  no  purpose  at 
all,  although  a  lease  with  release  might 
haply  be  good  by  the  custom,  because  it 
amounteth  to  a  feoflknent.  And  it  is  not 
fit  that  this  custom  should  be  oonstrued 
by  equity,  forsamudi  as  it  standeth  not 
with  any  equity,  to  make  an  Infiuit  of 
little  discretion  and  less  experience,  to  sdl 
his  land,  and  not  to  provide  withal  that 
he  should  have  qiuU  pro  quo,  and  some 
ressonable  recompense  for  the  same;  for 
that  were  not  to  deftud  the  pupil  and  fk- 
therlcss,  but  to  lay  him  wide  open  to  every 


slfe  deceit  and  circumvention.  In  whidi 
respect,  their  opinion  Is  very  wdl  to  be 
liked  of,  who  hold,  that  if  an  fai£uit  in 
gavdUnd  at  this  day  Itenip.  EHt,]  will 
sell  at  fifteen  years  of  age,  these  three 
things  ought  of  necessity  to  concur.  If  ha 
will  have  the  sale  good  and  eflbetuaL  The 
flnt  is  thathe  be  an  hdr,  and  not  a  purdia- 
ser  of  the  land,  that  he  departeth  withal; 
the  second,  that  he  have  recompense  for 
Itt  and  the  third,  that  he  do  It  with  livery 
of  seisin  by  his  own  hand,  and  not  by 
warrant  of  attorney,  nor  by  any  other 
manner  of  assurance.  And  these  men  Cor 
proof  of  the  flist  and  second  point  of  their 
assertion,  do  build  upon  the  words  of  this 
custom,  where  it  is  sdd,  from  such  time 
as  those  hein  In  gavelkind  be  of  or  have 
passed  the  age  of  fifteen  years,  it  is  lawful 
for  them  thdr  lands  or  tenements  to  give 
and  seD;  In  which  the  words,  "  Moss 
heIn,-  do  restzain  the  Inftnt  that  cometh 
in  by  punshase.  And,  <*  gim  and  teU,"  In 
the  copulative,  do  of  necessity  implle  a 
reoompenset  foiaomuch  as  selling  cannot 
be  without  some  price  or  thing  given  for 
it.  And  fSnr  maintenance  of  the  third 
matter,  they  have  of  their  part  besides  the 
common  usage  of  the  country,  the  com- 
mon law  of  the  realm  also,  which  ex- 
poundeth  the  word,  gtoe,  to  mean  a  feoff- 
ment, and  which  not  only  disaUoweth  of 
any  gift  made  by  an  inlknt;  but  also  pun- 
Isfeueth  the  taker  in  trespass,  unless  he 
have  it  by  livery  fhmi  the  inlhnf s  own 
hands,  asappearethin  86H.  8,2;  9H.  7, 24; 
18  E.  4.  2;  tt  H.  6,  3,  and  divers  other 
books.— id.  110;  Robint.  Gowft.  195. 
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Ufamoietycf 
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wife  forthwith  be  endowed  of 
the  one  half  of  the  tenements 
whereof  her  husband  died*  seised, 
by  the  heirs  if  they  be  <A  age,  or 
by  the  lords  if  they  be  not  of  age. 
So  that  she  have  the  one  half  of 
those  lands  and  tenements  so 
long  as  she  keepeth  her  a  widow, 
or  be  of  childbirth  attainted,  ac- 
cording to  the  ancient  usage,  that 
is  to  say,  that  when  she  is  deliyered 
of  child,  and  the  child  be  heard 
cry,  that  the  hue  and  cry  be  raised, 
and  the  couitry  assembled,  have 
view  of  the  child  and  of  the  mother, 
then  let  her  lose  her  dower,  and 
otherwise  not  so  long  as  she  keep- 
eth her  a  widow,  whereof  it  is  said 
in  Kentish — 

He  that  doth  wend  her. 

Let  him  lend  her  (o). 
22.  And  they  claim  also,  that  if  a 
man  take  a  wife  who  hath  heritage 
of  gavelkind,  and  the  wife  die 
before  him,  let  the  husband  have 
the  one  half  of  those  lands,  so  long 
as  he  keepeth  him  a  widower,  where- 


9oii  eele  femme  meintenmmt  dawe 
de  tenement  dount  eoen  banm  m«- 
met*  eeyeif  par  les  evre  eU  eoient  de 
age,  ou  par  le  eeignour  eil  ne  eoieni 
de  age.  leei  ke  ele  eit  la  moyte  de 
eelee  teree  taunt  evm  ele  tient  veve, 
ou  de  eftfaunt  eoit  ateint  par  le 
auneiane  ueage,  ceet  a  saver,  ke 
kaunt  ele  ettfaunt,  et  lerfawni  eoit 
oi  crier  f  ke  heu  4cri  eoit  leve,  ile 
paie  entemblee  eieni  vne  del  en- 
faufU  4  de  la  mere,  admne  peri 
soen  dowere,  4  autrement  touni 
emm  ele  ee  tient  veve,  dount  U  est 
dit  en  Kenteys— 

8e  thire  wende, 

Se  kire  lende, 
[And  oorruptly,  for  in  true  Saxon 
letters  it  standeth  thus ; — 

Se  that  hire  wende, 

8e  hire  lende. 
Lamb.  Per.  p.  405,  ed.  1576]. 
22.  E  eleyment  auxsi  ke  homme  ke 
prent  femme  ke  eit  eritage  de  ga- 
velikende,  et  la  femme  mourge 
avaunt  lug,  eit  le  barun  le  mopte 
de  ees  teres  taunt  cum  il  se  tient 


•  The  words  veetu  e,  teated  and,  oocur  at  this  plaoe  in  Ijmbar^e  copy,  and  In  that 
copy  from  which  7oA»  Battea  toolc  liis  Outumaii  but  the  other  copies  do  not  all  give 
these  words.  The  copy  in  the  Magna  Quia  and  OU  Statute/,  printed  by  Tott^l  1596,  in 
this  respect  conforms  to  the  copy  above  given,  as  does  the  JJn.  Inn  MSS.  John  Rastett 
(in  his  remarks  on  tliis  partof  the  CuetumaJ),  and  Land)ardf  l)Oth  a>mroent  on  the  word 
veetedt  as  indicating  a  possession  in  deed  or  in  tad,  and  not  a  possessioa  inlaw  only. 


(o)  T))jlsapreS8lon  is  explained  by  Lam- 
bardt  viz. 
He  that  doth  turn,  or  wend  her, 
Let  him  aln  give  unto  her,  or  lend  her. 
It  is  a  doubt,  whether  that  a  woman  en- 
titled to  dower  in  gavdkind,  may  waive 
her  dower  of  the  tialf  after  this  custom,  and 
bring  her  action  to  l)c  endowodof  the  third 


at  the  common  law,  and  so  exempt  her- 
sdf  from  all  danger  of  the  customary  con- 
ditions or  na  Some  have  been  of  o|rinloo, 
that  she  is  at  liberty  to  take  one  and  re- 
fuse the  other  at  her  pleasure:  and  thore- 
fore  inquire  thereof,  &&— J.  RaetelCe  Cbm- 
mmtory  in  Oid  Termee  de  la  Ley,  bif  W. 
BasteU,  ed.  1579,  p.  113,  b. 
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vewTf  douni  eie  monui  ntfH,  hoou 
ettrepement  ouwast  tm  exUfsff 
le  quel ie il  eit  eyr  ou  nun,  e  tiil 
prentfemme,ilperttre9tut.  23,  Et 
H  nul  tenement  de  gaveUkende 
enchieee  en  uehete,  eoii  al  eei- 
gnorage  de  kg  U  tient  par  fee  de 
kauberi  ou  par  eeryauntie,  ou  ke 
eeo  eoitde  eoen  tenauntf  ke  avaunt 
ie  tynipar  quiteclainunmee  de  eeo 
feet,  ou  eoit  eeeketepar  la  gavelet^ 
cum  U  est  sum  dit,  remegne  eele  tere 
as  ebrs  nounpatiable:^ 


ot  ghedieth  Bebed,  withoat  oom- 
mittmg  itrippe,  or  waste,  or  ezfle, 
whether  there  be  heir  or  no:  and 
if  he  take  anotherirife,  he  loees 
all.  23.  And  if  any  tenement  of 
gavelkind  fidl  in  eachieat,  be  to  the 
lord  of  him  of  whom  he  holdeth  by 
fee  of  hanberke  or  by  aeijeancie  (p), 
or  that  it  be  to  him  of  hia  own  te- 
nant, who  before  held  it  of  him  by 
qmt-claim  thereof  made,  or  if  it  be 
escheated  by  gavelet*  as  is  here- 
after said,  let  this  land  remain  to 
the  heirs  impartible  (q)f. 


GovtOtlhu 

kmd  becoming 

nuHtarjfU' 

mtreb^eteh§' 

aiflo»e$UM 

parttbUU^tm 

SfUetekmUbtf 

gU99l8t. 


•  In  the  copy  finm  which  thb  euitumal  is  taktD,  a  blank  is  left  by  the  txanscriber  for 
this  word  giwelet  g  In  all  other  copies,  the  word  gopelet  is  used* 

t  And  thU  ia  to  be  unientood,  where  the  tenant  so  rstidsrin^,  doth  retain  no  eervke  to 
himee^,  [but  eaveth  neverthdese  to  the  other  lords  their  fiee,/brmee,  and  Ote  rente  wherewith 
the  ttfbreeaid  tenemente  t^  gmeeOttnd,  eo  rendered,  were  b^fbre  charged  Sy  him  or  Mem  loMolk 
nH^  diarge  Mem.]  All  other  copies  have  an  faiterpolatUm  at  this  place,  either  of  that 
part  of  this  pac^raph  which  is  not  within  bradLets,  or  of  the  whole  passage. 


*  {p)  To  hold  by  fee  of  hawberk,  or  by 
sfef|eaney,  (if  it  be  grand  seijeaney).  Is  to 
holdbyknjghfs-servioe.  HeEM&eonyktai 
Saxon,aA^dQ^toie9/  and  the  customs  of 
Normandy  called  that  fief  or  flbe,  de  hau- 
bertt  which  oweth  to  defend  the  land  by 
full  arms;  that  Is,  by  hone^  haubert,  tar- 
get, sword,  or  helm*  And  it  oonsistedi  of 
three  hundred  acres  of  land,  (which  is  the 
same,  (as  some  think),  that  we  call  a 
whole  Imight's  fee.— Id.  114.  &.;  oftfe,  p. 
IflO,  inn. 

(9)  Later  authorities  disprove  this  arti- 
cle of  the  customs  of  Kent.  It  seems  that 
if  gavelkind  lands  were  hcriden  of  a  sel- 
gnory  whidi  held  in  knight's-servioe,  the 
custom  was  suspended;  though  many  ar- 
gued that  it  was  destroyed  In  that  in- 
stance, as  wdl  as  in  the  oases  mentioned  in 
theeiMftimai:  it  seems,  also,  with  regard  to 
land  in  Kent,  holden  by  knight* s-eervioe, 
which  were  of  their  nature  descendible  to 
the  eldest  son,  if  such  lands  had  been  on- 
denilif  holden  by  such  a  tenure,  the  parti- 
bility  was  extinguished*  otherwise,  if  such 


tenure  had  been  created  within  thne  of 
l^al  memory;  for  it  was  not  allowed  that 
any  now  creation  should  alter  the  old 
customs.  However,  in  the  time  of  Henry 
the  Sixth,  it  appears  by  a  statute  in  the 
eighteenth  year  of  that  reign,  that  the 
number  of  tenants  by  knl^fs-service 
was  very  small,— not  mere  than  thirty 
or  forty  at  the  mpst,— who  held  to  the 
value  at  twenty  pounds;  and  the  disgavel- 
ling  statutes  of  31  H.  8,  and  six  private 
acts  not  printed,  one  in  11 H.  7i  and  others, 
viz.  15  H.  8;  9  Ac  3  Ed.  6;  1  Elis  ;  8  £lis.; 
and  SI  Jac  1,  have  added  to  their  numbers 
but,  on  the  other  hand,  the  presumption 
of  law,  e<e.  that  all  lands  in  the  county  of 
Kent  are  of  the  nature  of  gavdkind,  till 
the  contrary  be  made  to  appear,  throws 
the  burden  of  proof  upon  hhn  who  daims 
by  the  ordinary  course  of  descent,  in  dero- 
gation of  the  custom,  and  the  difficulty  of 
shewing  what  lands  were  amdeway  holden 
by  knight^s-service,  and  what  were  in- 
cluded in  the  disgavelling  statutes,  which 
specify  Uie  lands  of  some  private  gentle- 
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24.  And  they  claim  also,  that  if  24.  IS  eleimetU  muni  Jte  ri  nmi 

any  tenant  in  gavelkind  withhold  hia  taunmt  rfteigne  ta  rtnie  au  9oen 

rent  and  his  aervioe  of  the  tene-  Mervite  du  tenement  Hi  tient  du 

ment  which  he  holdeth  of  hia  lord,  eeignour,  qttierge  le  eeignour  par 

let  the  lord  aeek  by  the  award  of  4igard  de  la  eurt,  de  troienmoynee 

the  court,  from   three  weeks  to  en  treye  aknoynee,  deetreeee  nur  eel 

three   weeks,    distress   upon  this  tenement,  taunt  ke  a  eaqnarte  eurt 

tenement,  until  at  his  fourth  court,  eoyt  agarde,  ke  il  prenge  eel  tene^ 

it    be    awarded,    that    he    take  ment  en  ea  meyn,  en  noun  de  dee- 

that  tenement  into  his  hand  in  the  treeee  cum  b<tfou  vache,  et  le  tenge 

name  of  a  distress,  em  ^  it  were  un  an  4unjour  en  aa  mein  eaune 

an  ox   or  a  cow,    and   let   him  meynoverir,  dedene  quel   terme, 

keep  it  a  year  and  a  day  in  his  eile  tenaunt  ttient  4  rent  cee  arer^ 

hand  without  manuring  it,  (t.  e,  ogee  4  fet  renablee  amendee  de  la 

without  tilling  it),  within  which  detenue,  dount  eit  4jine  eoen  /e- 

term,  if  the  tenant  come  and  pay  nement   ei   cum   cat    OMicefflret 

his  arrearages,  and  make  reasonable  amnmt  la  teneint. 
amends  for  the  detainer,  then  let 
him  haTC  and  enjoy  his  tenement 
as  his  ancestors  before    held   it. 

25.  And  if  he  do  not  come  before  25.  Meiilne  vient  devaunt  leane 

the  year  and  day  passed,  then  let  the  le  jour  paue,  dount  auge  le  eeig* 

lord  go  to  the  next  county  court,  nour  al  prechein  conte,  euauntpar 

making  suit  by  testimony  of  the  temoinage  de  la  court,  4  face  pro- 

court,  and  cause  to  be  prodauned  mmctcr  eel  procee  por  temoigne 

this  process  to  haye  witness,  and  aoer  et  par  agard  de  la  court  igtree 

by  award  of  the  court  after  this  eel  conte  tenue,  entre  4meinovere 

county  court  holden,    enter   and  en  celee  teree  H  cum  aoaunt  eum 

manure  in  those  lands  and  tene-  en  eoen   demeigne.    B  ei  le  te- 

ments  as  he  did  before  in  his  own  naunt  tient  apree  4  voUe  cele  tere 

demesne.    And  if  the  tenant  come  reaver  et  tenir  si  cum  aoaunt,  face 

afterward,  and  will  rehave  his  tene-  gre  au  eeignour  ei  cum  U  eet  otm- 

ments,  and  hold  them  as  he  did  be-  eienement  dit — 
fore,  let  him  make  agreement  with 
the  lord,  as  it  is  anciently  said — 


men,  to  the  number  of  wventy-four,  fe> 
vonn  the  custom;  lo  that  it  may  bestated 
with  oertainty,  that  the  diigaTeUed  land 
it  very  inooiuiderable,  etpedally  as  It  be- 
comei  every  year  more  and  more  difflci^lt 
to  prove  what  estates  the  persons  oompr^ 
heoded  in  die  disgavdling  statutes,  vrere 
seised  of  at  the  time  of  making  thostf 
acts.    As  to  the  identifylpg  any  land  in 


Kent,  as  having  been  holden  by  an  andeot 
knightfsseiviee  tcnun,  that,  the  Editor 
takes  upon  himsdif  to  affirm,  b  nearly  im- 
possible, as  the  pnxtf  would  be  by  records, 
shewing  such  tenure  to  have  existed  at 
the  commenoement  of  the  Urae  of  what 
was  till  lately  deemed  legal  memory,  eie. 
the  first  year  of  the  rdgn  of  Rlduud  the 
First. 


\ 
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Hath  he    not   siiioe   any  thing 
Niffke  riike»  yelde ;  given, 

And  tUffke  ntket  ffeide^  Nor  hath  he  not  rinoe  any  thing 

And  vifpand  var  the  were,  paid — 

Ar  he  be  koidere.  Then  let  him  pay  five  pounds  for 

his  were,  (t.  e,  a  fine), 

Before  ha   become    tenant   or 
hoUer  again. 
2B.  Belejfment  auxeikekamene        26.  Also   they  clatm,    that  no   gmsium. 


deit  eerment  fere  eur  le  ihre,  pur  man  ought  to  make  oath  upon  the  Hpommvtjtr 

deetreeee  ou  pur  pour  de  eeignour  book,  neither  by  distress,  nor  by  •^^'^■ 

on  de  baiiif  encountre  ea  volenie,  the  power  of  the  lord,  nor   his 

eaune  brrfle  roy,  einon  pur  fealte  bailiff,  against  his  will,  without  the 

fere  a  eoen  eeignowr:  mee  ke  de^  writ  of  the  king,  unless  it  be  to  do 

vaunt  eoronere  ou  detfount  autree  fealty  to  his  lord ;  but  only  before 

minietree  le  roy  ke  real  poer  unt  coroners  or  before  other  ministers 

de  enquere  de  treapae  fet  eneutUre  of  the  king  that  royal  power  have, 

la  eorone.    27.  B  element  auxei  to  enquire  of  trespass  committed 

ke  eheeun  Kentoye  peuet  autre  et-  against  the  crown.     27.  And  they  Euoigtm. 

eoner  en  la  court  le  roy,  en  conte,  claim  also,  that  erery  Kentishman 

en  hundred,  ^  en  la  court  eoen  may  essoign  another,  either  in  the 

seignour,  auxei  de  comume  eeute  long's  court,    in  the  county,  in 

4nim  de  communplai.  the  hundred,  and  in  the  court  of 

his  lord,  as  well  of  common  suit  as 

of  common  plea. 
28.  Ouetre  ceo,  il  cleimeni  par        28.  Moreover,  they  claim  by  an    wru  ^aa$ue 

eepecial  feet  le  roy  Henri,  pere  le  especial  deed  of  King  Henry,  the   ^iSil^i!,Sn 

roy  ke  ore  eet,  ke  de  tenemene  ke  fkther  of  the  king  who  now  is,  that  MJ'tnn. 

^ount  tenuz  en  yavelikende,  ne  eoit  of  the  tenements  which  are  holden 

prielayrauntaeieeparjn.Juree,  in  gavelkind,  there  shall  not  be 

ei  cum  ailure  eet  prie  en  le  r«-  taken  the  grand  assise  by  jury  of 

aume.    E  ceo  eet  ae  aver  la  ou  le  twelve,  as  it  is  in  other  places 

demaundaunt  4  le  tenaunt  tienent  taken  in  the  realm.    And  it  is,  to 

en  ffovelikende,  enleude  celyraunt  wit,  where  the  demandant  and  the 

aeiee,  eeient  eha  jii.  Juree  en  ga-  tenant  hold  in  gavelkind,  in  place  of 

velikende  {r).     leei  ke  quatre  te-  this   grand  assise,   let   there   be 

naune  en  gavelikende  prengent  iJi,  chosen  twelve  jurymen  in  gavel- 

tenaune  en  gavelikendejuree*.  kind  (r) :  so  that  four  tenants  of 

gavelkind  take  twelve  tenants   of 

gavelkind  to  be  jurors*. 

*  In  moft  oopies  the  fi>Dowlng  oondui Ion  if,  with  some  yarlatioDt*  adopted,  viz<~-And 
the  dmrter  qf  the  king  qf  thti  etpeekUHe  i»  in  ^e  euMoiy  qfSir  John  of  Noneood,  the 


<r)  By  the  eflbct  of  stat.  3  &  4  W.  4,  c.      ocpCin  two  fautanoes),  thbcustomand pri- 
27,  i.  3g,  which  aboUahed  leal  actiom,  {ul-     vUcge  is  now  loat  to  KentiibnieD,  who,  tiB 
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daifOfS.  Etphtti  (Airhag9)in  CuUerbtiry,  flk«  tmmtif'flnt tftar qf 
HOngHmnf,    ThatebeUteumigetqfgmteaebidaHdiffgamatlm' 
before  IA«  Conqumt,  and  at  tke  Omquettt  and  ntr  dttoe  till  now. 


KktgRawardtUtaampf 
an  Kmif  which  wtn 


the  operation  of  that  act,  were  accustomed 
to  have  their  icrtia  <^  right  tried  by  gavel- 
Idnd  men,  <.  e,  tenants  in  gaTdkind* 

Another  cuetom  the  Kentishmen  for- 
meily  eq)oyed,  It  wai,  that  iasues  on  their 
cuftoms  wheresoever  talcen  were  to  be 
tried  by  Kentlihmen,  '*becaasesucfa  isBuee 
toudied  tlie  eomunalty  at  Kent;*  and  So- 
btnton  {p,  2G0)  refers  to  such  an  award  of 
venire deoorponeomUatCg,  lnPaKh.21  E.4, 


on  Judgment  befaig  given  that  the  custom, 
in  respect  of  an  faiAnf s  alienation,  did  not 
extend  to  a  devise,  the  ChaneeOor  h  report- 
ed as  saying;  On  ooaitnt  tatn  trit  par  Jsr 
gentet  de  Kent  eoment  kmr  autrnne  ett  um. 
But  rinoe  the  stat.  4  Ann.  c.  16,  which 
enacts  that  all  Jury  process  is  to  beaward> 
ed  firom  the  body  of  that  county  where 
the  iaiue  is  triable,  has  deprived  the 
Kentishmen  of  their  old  right 


IBxfiitiuvt  Cotnraetiili.'  €omCti0  iUst*. 


oaveiktaid.  ^^  PARCENERS  by  the  custom'*'  are ,  where  a  man  seised  in 

fee-simple  or  in  fee-tail  of  lands  or  tenements^  which  are  of 
the  tenure  called  gavelkind,  within  the  county  of  Kent,  and 
hath  issue  divers  sons,  and  dieth;  such  lands  or  tenements 
shall  descend  to  all  the  sons  by  the  custom;  and  they  shall 
equally  inherit  and  make  partition  between  them  by  the  cus- 
tom, as  females  shall  do,  and  writ  of  partition  lieth  in  this 
case,  as  between  females;  but  it  behoveth  in  the  declaration 
to  make  mention  of  the  custom.     Also  such  custom  is  in 

3^  Parceners  per  le  custame  eont  Urn  home  sein  en  fee^ 
simple  ou  en  fee-taiUe  de  terrez  ou  tenementea,  que  eont  de 
tenure  appeUe  ffovelkynde,  deins  le  contS  de  Kent,  et  ad  issue 
divers  Jits,  et  devie,  tielx  terres  ou  tenementes  deseenderont  a 
toutz  lesfitz  per  le  custame;  et  ouelment  enkeriteront  et/erront 
particum  entre  eux  per  le  custome,  sicome  femelx  /errant,  et 
brief  dit  participacione  faciendd^^  en  cea  cos,  sicome  entre 
femelx  s  mes  il  covient  en  la  declaradon  defaire  mencion  de 


*  In  Leiiifu  ^  Af.,  Machl.t  Rok.f  and  Pytu.  1516.    Thaw  words  fotin 
the  oommenoement  of  a  new  paragraph,  not  of  a  separate  chapter. 
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Other  places  of  England.    And  also  such  costom  is  of  North 
Wales,  &c.* 

3^  Also  there  is  another  partitioii,  which  is  of  another  PmntkHh^ 
nature,  and  of  other  form  than  any  of  the  partitions  afore-  !^^.^!Li*. 


said  he;  as  if  a  man  seised  of  certain  lands  in  fee*simple,  coMchprimA 

fiicie  it  a  tuf- 

hath  issue  two  daughters,  and  the  elder  is  married,  and  the  flmmt  ad- 

father  giveth  part  of  his  lands  to  the  husband  with  his  daughter 

in  firankmarriage,  and  dieth  seised  of  the  remnant,  the  which 

remnant  is  of  greater  yearly  value  than  the  lands  giren  in 

firankmarriage ;  ^7  in  this  case,  the  husband  and  the  wife  shaJl 

have  nothing  for  their  purparty  of  the  said  remnant,  unless 

they  will  put  their  lands  given  in  frankmarriage  in  hotchpot 

with  the  remnant  of  the  land  with  her  sister.     And  if  they 

will  not  do  so,  then  the  younger  may  hold  and  occupy  the 

same  remnant,  and  take  the  profits  to  herself  only.    And  it  Metmbtgiif 

seemeth  that  this  word  "  )iotchpot ''  is  in  English  a  pudding;  Mehpot. 

le  cuatome.     Auxi  tiel  cuatome  est  en  autres  Iteux  dengle- 
terre,    Et  auxi  tiel  cuatome  de  North  Wales,  ^c.* 

s^  Item,  il  y  ad  autre  partieion  quele  est  dautre  nature  et 
dautrefourme  que  ascuns  desparticums  avauntdits  aont;  sicome 
homeseisi  de  eerteyns  terres  en  fee-simple,  ad  issue  deux  files  et 
leisne  est  marie,  et  le  pere  dona  parcell  de  ses  terres  ale  boron 
ovesgue  safile  enfrank  mariage,  et  marust  seisi  de  le  remenaunt, 
le  quel  remenaunt  est  depluis  greindre  value  per  an,  que  sont 
les  terrez  donez  en  frank  mariage  ;  ^7  en  eel  cas  le  baron  et  la 
feme  naverount  riens  pur  lour  purpartie  de  le  dit  remenaunt, 
sinon  quils  voiHent  metter  lour  terres  donez  en  frank  mariage 
en  hochepot  ovesque  le  remenaunt  de  la  terre  ovesque  sa  soer, 
Et  si  issint  ils  ne  voUlent  faire,  donques  la  puisne  poet  tener 
et  occupier  mesme  le  remenaunt  et  pemer  a  luy  les  profiles 
tantsolement.  Et  il  semhle  que  cest  parole  hochepot  est  en 
english  a  puddyng,  qar  en  tiel  puddyng  nest  commenement 


*  The  oondudrng  words  of  this  section  in  the  two  Cambridge  MSS. 
are — came  en  Northumberland  et  North  Walet — as  in  Northumberland 
and  North  Wales.  The  text  as  above,  conforms  to  Lettou  8f  M.,  Maehl,, 
Roh.,  and  BastelVs  Translation. 
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for  in  this  pudding  there  is  not  commonly  put  one  thing  alone, 
but  one  thing  with  other  things:  and,  therefore,  it  behoveth, 
in  such  case,  to  put  the  lands  given  in  frankmarriage,  with 
the  other  lands  in  hotchpot,  if  the  husband  and  his  wife 
ibmpartwon  will  havc  anything  in  the  other  lands;  ^^  And  this  term 
to  be  made.  <«  hotchpot  "  is  but  a  term  similitudinaiy,  and  is  as  much  as 
to  say,  to  put  the  lands  in  frankmarriage  and  the  other  lands 
in  fee-simple  together,  and  this  is  for  such  intent,  to  know* 
the  value  of  all  the  lands,  scU.  the  lands  given  in  frankmar- 
riage, and  of  the  remnant  which  were  not  given,  and  then  par- 
tition shall  be  made  in  form  following: — ^As  put  the  case,  that 
a  man  seised  of  thirty  acres  of  land  in  fee-simple,  every  acre 
of  iht  value  of  twelve  pence  by  the  year,  who  hath  issue  two 
daughters,  and  the  one  is  covert  baron;  and  the  father  gives 
ten  acres  of  the  thirty  acres  to  the  husband  with  his  daughter 
in  frankmarriage,  and  dieth  seised  of  the  remnant;  then 
the  other  sister  shall  enter  into  the  remnant,   9eU,  into 

my9  un  ehoae  tanUolement,  mes  un  chose  ovesque  autres  ehosea: 
Et  pur  ceo  il  ctment  en  Hel  cob  de  mettre  lee  terrez  donez  en 
frank  mctriage,  oveeque  lee  autree  terree  en  hochepot,  ei  le 
baron  et  sa/eme  willent  aver  riene  en  lee  autrea  terrea;  ^^  et 
ceet  terme  hoehepot,  est  /oreque  un  terme  emiUtudinarie, 
et  eat  a  tant  adire,  eeataaaavoir,  de  mettre  lea  terrea  donez  en 
frank  nutriage  et  lea  autrea  terrea  en  fre^mple  enaemble,  et 
ceo  eat  a  tiel  entent  conuatre*  le  value  de  toutz  lea  terrea, 
scil.  lez  terrez  donez  en  frank  mariage,  et  de  le  remenaunt  que 
nefrarent  donea,  et  donquea  parttdon  aerrafait  en  la  fourme 
que  enauyt :  Sieome  mettomua  que  home  aeiai  de  xxz.  aerea  de 
terre  en  fre-aimple,  cheaeun  acre  del  value  de  xiid.  per  an^ 
quel  ad  iaaue  deuxjilea,  et  lun  eat  covert  de  baron^  et  lepere 
dona  X.  acrea  de  lea  xxx.  acrea  a  le  baron,  oveaque  aa  fiLe  en 
frank  mariage,  et  moruat  aeiai  de  le  remenaunt,  donquea 
lautre  aoer  entrera  en  la  remenaunt,  scil.  en  lea  xx,  acrea,  et 


*  In  Letiou  Sf  M,,  Maehl.,  and  Roh.,  this  word  is  printed,  emcounttr, 
cgainttf  whidi  is  evidently  erroneous. 
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the  twenty  acres,  and  shall  occupy  them  to  her  own  use, 

unless  the  hushand  and  his  wife  will  put  the  ten  acres  given 

in  frankmarriage  with  the  twenty  acres  in  hotchpot,  that  is 

to  say,  together;  and  then  when  the  value  of  every  acre 

is  known,  to  wit,  that  every  acre  valueth  hy  the  year  [and 

it  is  assessed  or  agreed  between  them,  that  every  acre  is 

worth  by  the  year*]  twelve  pence:  then  the  partition  shall 

be  made  in  such  manner,  9ciL  the  husband  and  the  wife  shall 

have,  beyond  the  ten  acres  given  to  them  in  frankmarriage, 

five  acres  in  severalty  of  the  twenty  acres,  and  the  other 

sister  shall  have  the  remnant,  scil,  fifteen  acres  of  the  twenty 

acres  for  her  purparty :   so  that  accounting  the  ten  acres  which 

the  husband  and  wife  have  by  the  gift  in  firankmarriage, 

and  the  other  five  acres  of  the  twenty  acres,  the  husband  and 

wife  have  as  much  in  yearly  value  as  the  other  sister  hath; 

^^  and  so  always  upon  such  partition,  the  lands  given  in  TAetoMb 

frankmarriage  abide  to  the  donees  and  to  their  heirs,  accord-  f!!Stmarriage 

ing  to  the  form  of  the  gift.     For  if  the  other  parcener  had  aontoa. 

ceo  oeeupiera  a  eon  use  demesne,  einon  que  le  baron  et  eafeme 
voille  metier  lee  x.  acres  dones  en  frank  mariage  ovesque  les 
xz.  acres  en  hochepot,  cestassavoir,  ensemble;  et  donques  quant 
le  value  de  chescun  acre  est  eonus,  scil.  que  cheseun  acre 
vault  per  an  [et  est  assesse,  ou  entre  eux  agree,  que  chescun 
acre  vault  per  an*"]  xiid.;  donques  la  particion  serra/ait  en 
tiel  fourme,  sdl.  le  baron  et  la  feme  averont  oustre  les  x. 
acres  donee  a  eux  en  frank  mariage  v.  acres  de  severalte  de  les 
XX.  acres,  et  lautre  soer  avera  le  remenaunt,  sdl.  xv.  acres  de 
les  XX.  acres  pur  sa  purpartie :  issint  que  accomptant  les  x. 
acres  que  le  baron  et  la  feme  ountper  le  done  en  frank  mari- 
age, et  les  autres  v.  acres  de  les  xx.  acres,  le  baron  et  la  feme 
ount  ataunt  en  annuel  value,  que  lautre  soer  ad;  ^^  et  issint 
touttfoitz  sur  tiel  particion,  les  terres  dones  en  frank  mariage 
demourgent  a  les  donees  et  a  lour  heires  soloncques  lafourme 


*  In  Leitou  8f  M.,  Roh.,  Hedm,,  Berth.,  and  RasteWt  Translatioii, 
the  words  within  brackets  do  not  appear.  MaehL,  and  all  the  copies  by 
Tottyl  from  1554,  retsdn  them. 
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any  of  that  which  is  given  in  irankmarriage,  of  this  would 
ensue  an  inoonyenience,  and  a  thing  against  reason,  which 
the  law  will  not  suffer.  And  the  reason  wherefore  lands  given 
in  frankmarriage  shall  be  put  in  hotchpot,  is  this:  that  when 
a  man  giveth  lands  or  tenements  in  frankmarriage  with  his 
S^SSmeat.  daughter,  or  with  his  other  cousin,  it  is  intended  by  the  law, 
that  such  giil  made  by  such  word  '' frankmarriage"  is  an  ad- 
vancement [and  for  advancement*]  of  his  daughter,  or  of  his 
cousin;  and,  namely,  when  the  donor  and  his  heirs  shall 
have  no  rent  or  service  of  them;  but  fealty  until  the  fourth 
degree  be  past,  &c.  And  for  such  cause  the  law  is,  that  she 
shall  have  nothing  of  the  other  lands  or  tenements  descended 
to  the  other  parcener,  &c.,  unless  she  will  put  the  lands 
given  in  frankmarriage  in  hotchpot,  as  is  said.  And  if  she 
will  not  put  the  lands  given  in  frankmarriage  in  hotchpot, 
then  she  shall  have  nothing  of  the  remnant,  because  it  shall 
be  intended  by  the  law  that  she  is  sufficiently  advanced,  to 

de  le  done,  ^c.  Qar  si  lautre  parcener  avoit  riens  de  ceo  que 
est  done  en  frank  mariaffe,  de  ceo  entueroit  ineonvenientise,  ef 
chose  eneontre  reasony  quel  laleyne  voetpas  suffrer.  Et  la  cause 
pur  que  lez  terrez  donez  en  frank  mariage  serront  mys  en 
hochepot,  est  ceo :  que  quant  home  dona  terrez  ou  tenementes 
en  frank  marriage  ovesque  sajile,  ou  ovesque  son  autre  cosin^ 
il  est  entendus  per  la  ley  que  tiel  done  fait  per  tiel  parole 
**  frank  mariage "  est  un  avauncement  [et  pur  avaunce- 
ment*,"]  de  sa  file,  ou  de  autre  cosin,  et  nosmement  quaunt 
le  donour  et  ses  heires  naveront  ascun  rente  ne  service 
de  eux,  sinon  que  soit  fealtS,  tanques  le  quart  degree  soit 
passe,  ^c.  Et  pur  tiel  cause  la  ley  est,  que  ele  avera  riens 
de  les  autres  terres  ou  tenementes  descendus  a  lautre  par- 
cener, ^c,  sinon  quele  voille  metter  les  terres  donez  en 
frank  mariage  en  hochepot,  come  est  dit.  Et  si  ele  ne  voille 
metter  les  terrez  donez  en  frank  mariage  en  hochepot, 
donques  ele  navera  riens  del  remenaunt,  pur  ceo  que  serra  en- 


*  The  words  within  brackets  are  omitted  in  Roh. 
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which  adyancement  she  agreeth  and  holdeth  herself  content. 
^0  And  the  same  law  is,  in  this  matter,  between  the  donees  JU«Mqf 
in  frankmarriage  and  the  other  parceners,  as  to  patting  in  •amdBtothe 
hotchpot,  &c.    The  same  law  is  between  the  heirs  of  the  ingio%  313, 
donees  in  frankmarriage  and  the  other  parceners,  &c.,  if  the  Mrtiffpar- 


/bo-talL 


donees  in  frankmarriage  die  before  their  ancestor,  or  before  JJJJ'J^"^ 

snch  partition,  &c.  (r).    271  As  to  putting  in  hotchpot,  &c.,  «««'iw»^ 

of  tenements  given  in  frankmarriage.  this  was  by  the  common  jJL^ 

law  before  the  statute  of  Westm,  2nd,  and  hath  always  wmtm.2,a 
smce  been  used  and  continued,  &c.* 

tendw  per  la  ley  que  ele  est  mfficiantment  avaunce,  a  quel 
avauncement  el  say  offrea  et  luy  tient  content,  ^7o  ^^  mesme 
la  ley  est  en  cest  matere  perentre  les  donees  en  frank  mariage 
et  les  autres  parceners  quaunt  a  metter  en  hochepoty  ^c, 
Mesme  la  ley  est  perentre  les  heirez  les  doneez  en  frank 
mariage  et  les  autres  parceners,  ^c,  si  les  donees  en  frank 
mariage  dement  devaunt  lour  auncestre  om  devaunt  tiel  parti- 
don,  ^c.  271  Quant  a  mettre  en  hochepot,  ^.,  des  tene- 
mentes  dones  en  frank  mariage  ceo  /uist  per  la  comen  ley 
devaunt  le  statute  de  Westm,  second,  et  tout  temps  puis 
ad  estre  use  et  eontynue,  ^.* 

*  The  common  reading  whicli  Sir  Bdward  Coke  literally  translates, 
which  also  is  in  accordance  with  Redm.  and  Berth,,  is  as  follows : — 

$  270.  The  game  law  ia  between  the  heire  of  the  doneee  infrankmar" 
riage,  and  the  other  pareenere,  Sfc,  if  the  donees  in  frankmarriage  die 
brfore  their  ancestor,  or  before  euch  partition,  ^c,  aa  to  put  in  hotch- 
pot, 8^0, 

$  271.  And  note,  that  gifts  in  frankmarriage  were  by  the  common  law 
brfore  the  statute  qf  Wettm.  second,  and  have  been  atways  since  used 
and  continued,  ^c. 

The  Translation  by  Bastett  adopts  another  reading,  {viz.y^And  the 
same  lawe  is  in  this  matter  betwene  the  donees  in  frank  mariage,  and 


(r)  By  these  three  Sfcs*  in  this  partition,  upon  the  patting  into 
section  is  implied,  that,  if  either  the  hotchpot,  their  issues  shall  haye 
donees  die  before  the  ancestor,  or  the  same  benefit  to  put  the  landa 
sornve  the  ancestor  and  die  before  into  hotchpot,  for  that  benefit  is  in- 
such  partition,  or  if  the  donees  and  heritable  and  descends  to  the  is- 
b31  the  parcenera  die  before  such  sues.— Co.  Lgtt,  178.  a. 
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DoetHneqf  272  ^gQ  such  putting  in  hotchpot,  &c.,  is  where  lands  or 

notappfy,vn-  tenements  other  than  those  which  were  ciyen  in  frankmar- 

.AwMMfMon-  riage,  descend  from  the  donors  in  frankmarriage  only;  for  if 


the  lands  descended  to  the  daughters  by  the  fiither  of  the 

donor,  or  by  the  mother  of  the  donor^,  or  by  the  brother  of 

the  donor  or  other  ancestor,  and  not  by  the  donor,  &c., 

there  it  is  otherwise;  for  in  such  case,  she  to  whom  such 

gift  in  frankmarriage  is  made,  shall  have  her  part,  as  if  no 

gift  in  frankmarriage  had  been  made,  because  that  she  was 

not  adyanced  by  them,  &c.,  but  by  another,  &c. 

varammi        ^^  Also,  if  a  man  be  seised  of  thirty  acres  of  land,  every 

taek,  when     acrc  of  equsl  annual  value,  and  have  issue  two  daughters  as 

•eendedareof   aforcsaid,   and  giveth  fifteen  acres  hereof  to  the  husband 

equal  vahu, 

with  his  daughter  in  frankmarriage,  and  dies  seised  of  the 
other  fifteen  acres;  in  this  case  the  other  sister  shall  have  the 
fifteen  acres  so  descended  to  her  alone,  and  the  husband  and 

272  Item,  tiel  metier  en  hochepot,  ^c,  est  lou  terres  <m  tene^ 
mentes  autres  que  Jurent  dones  en  frank  manage  descendant 
de  lez  donouTS  en  frank  mortage  tanteolement ;  qar  si  let  terres 
deseendus  a  lee  files  per  le  pere  le  danour,  ou  per  la  mere  le 
donour,  <m  per  lefrere  le  donour,  ou  autre  auneestre,  et  nemye 
per  le  donour,  ^c,  la,  autrement  est ;  qar  en  tiel  eas  ele  a  qui 
tiel  done  en  frank  mariage  eetfait  avera  sa  par  tie  sicome  nul 
tiel  done  en  frank  mariage  ust  este  faite,  pur  ceo  que  ele  ne 
frtist  avaunee  per  eux,  ^c,  mes  per  un  autre,  ^c. 

273  Item,  si  home  seisidexxx,  acres  de  terre  ckescun  acre  de 
owell  annuell  value,  eiant  issue  deux  files  come  est  avauntdit, 
et  dona  xv,  acres  de  ceo  a  le  baron  et  safile  ovesque  sa  file 
en  frank  mariage,  et  morustseisi  deles  autres  xv.  acres,  en  ceo 
cas  lautre  soer  avera  les  xv.  acres  issint  deseendus  a  lug  sole. 


the  other  parceners  ae  to  put  m  hotchpot,  Sfc,  the  same  lawe  is  betweme 
the  heires  qf  the  donees  in  franke  mariage ,  and  the  parceners,  SfC,  \f 
the  donees  in  franke  mariage  die  brfore  their  auncesters,  or  before  suck 
particion,  8fc,,  as  to  put  in  hotchpot,  Sfc  And  note  well,  that  g^  in 
franke  marriage  was  by  the  common  law  brfore  the  statute  qf  Westmin^ 
ster  the  second,  and  dlway  irfter  hath  so  been  used  and  continued,  Sfc. 
The  text  u  given  above  is  accordant  with  Lettou  Sf  M. ,  MachL,  and  Roh. 
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his  wife  shall  not  in  such  case  put  the  fifteen  acres  given  to 
them  in  franknuurriage  in  hotchpot;  because  the  tenements 
giTen  in  fnuikmarriagc  are  of  as  great  and  good  yearly  value 
as  the  other  lands  descended,  &c.  For  if  the  lands  given  in 
frankmarriage  be  of  equal  annual  value  as  the  remnant,  or  of 
more  value,  in  vain  and  to  none  intent  shall  such  tenements 
given  in  frankmarriage  be  put  in  hotchpot,  &c.y  for  this  that 
she  cannot  have  any  of  the  other  lands  descended,  &c.;  for  if 
she  should  have  any  parcel  of  the  lands  descended,  then  she 
shall  have  more  in  yearly  value  than  her  sister,  &c.,  which 
the  law  wiUeth  not,  &c.  And  as  it  is  [said]  in  the  cases 
aforesaid  of  two  daughters,  or  of  two  parceners,  in  the  same 
manner  and  in  Hke  case  it  is,  where  there  are  more  sisters, 
according  as  the  case  and  matter  is,  &c. 

374  And  it  is  to  be  understood,  that  lands  or  tenements  ST.f^^' 
given  in  frankmarriage  shall  not  be  put  in  hotchpot,  but 
with  lands  descended  in  fee-simple;  for  of  lands  descended  in 

et  le  baron  et  »a  feme  ne  metteront  en  tiel  cos  let  xv.  acres  a 
eux  dones  en  Jrank  tnariage  en  hochepot;  pur  ceo  que  lea 
tenementes  donez  en  frank  mariage  eont  de  auxi  ground  et 
bon  annuell  value  sicome  les  autree  terres  descendus,  ^e. 
Qar  si  les  terrez  donez  en  frank  mariage  sount  de  egall 
annuel  value  que  le  remenaunt  sount,  ou  de  pluis  value,  en 
vayn  et  a  null  entent  tielx  tenementes  donez  en  frank  mariage 
serront  mys  en  hochepot,  ^c;  pur  ceo  que  ele  ne  poet  riens 
aver  de  les  autres  terres  descendus,  ^c. ;  qar  si  ele  averoit 
ascun  parcel  de  les  tenementes  descendus,  donques  ele  avera 
pluis  de  annuell  value  que  sa  soer,  ^c,  que  la  ley  ne  voet,  ^c. 
Et  sicome  est  [dif]  en  les  cases  avauntdits  de  deux  files  ou 
de  deux  parceners,  en  mesme  le  manere  et  en  semhlable  cas  est 
lou  sount  plusours  soers,  solonques  ceo  que  le  cas  et  le  matere 
est,  ^c. 

274  Et  est  assavoir,  que  terres  ou  tenementes  dones  en 

frank  mariage  ne  serrount  mys  en  hochepot,  forsque  ovesque 

terres  descendus  en  fee-^mple ;  qar  de  terres  descendus  en 

Y 
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fee-tail,  partition  shall  be  made,  as  if  no  such  gift  in  frank- 
HoMtpeiap-    marriage  had  been  made.     ^75  Also,  no  lands  shall  be  put  in 
/iynien'^       hotchpot  with  other  lands,  but  only  lands  giyen  in  frank- 
onSMuSaee  ^^^^^  •  ^^r  if  auj  wouum  have  any  other  lands  or  tenements 
JJJJ^^JI^     by  any  other  gift  in  the  tail,  she  shall  never  put  such  lands 
so  given  in  hotchpot,  but  she  shall  have  her  purparty  of  the 
remnant  descended,  &c.,  soil,  to  so  much  as  the  other  parcener 
jinoihermeie    shall  have  of  the  same  remnant.     ^^  Also  another  partition 
■cfl.Mi0itr'      can  be  made  between  parceners,  that  varieth  from  the  par- 
houinseve-     titious  aforcsaid:  as  if  there  be  three  parceners,  and  the 
ii^twomatf  younger  willeth  to  have  partition,  and  the  other  two  will  not; 
2^jj^^<^    but  will  to  hold  in  parcenary  that  which  to  them  belongeth, 
SfiS?^'    without  partition:  in  this  case,  if  one  part  be  allotted  in 
JJU^^*"     severalty  to  the  younger  sister,  according  to  that  which  she 
ought  to  have,  then  the  others  may  hold  the  remnant  in  par- 
cenary, and  occupy  in  common  without  partition  if  they  will; 
and  such  partition  is  good  enough.     And  if  afterwards  the 
elder  or  middle  parcener  will  make  partition  between  them, 

fee-taille,  partieion  serra  fait,  ncome  nul  tiel  done  en  frank 
manage  uat  eete  fait.  ^75  Item,  nulles  terres  eerrount  mye 
en  hoekepot  oveeque  enitres,  einon  terres  que  sount  dones  en 

frank  mariage  tantsolement :  qar  si  ascunfeme  ad  ascuns  au^ 
tres  terres  ou  tenementes  per  ascun  autre  done  en  taille,  ele  ne 
unques  mettera  tieU  terre  issint  done  en  hoekepot,  mes  ele 
avera  sa  purpartie  de  le  remenaunt  deseendus,  ^c,  cestas- 
savoir,  scil.  a  tant  que  lautre  parcener  avera  de  tnesme  le  reme- 
naunt,    276  Item,  tin  autre  partieion  poet  estre  fait  entre 

parceners,  que  variast  de  les  partieions  avauntdites:  sieome  y 
sont  trois  parceners,  et  la  puisne  voet  aver  partieion,  et  les 
autres  deua  ne  volont,  mes  voiUent  tener  en  parcenerie  ceo  que 
a  eux  affiert  sans  partieion,  en  ceo  cas  si  une  partie  soit  allotte 
en  severalte  al  puisne  soer  solonques  ceo  que  ele  doit  aver, 
donques  les  autres  poient  tener  le  remenaunt  en  parcenerie,  et 
occupier  en  comen  sans  partieion  si  eles  voillentj  et  tiel  par^ 
ticion  est  assetes  bon,  Et  si  apres  leisne  et  le  mulnes  par* 
cener  voille  f aire  partieion  entre  eux,  de  ceo  que  Us  teigiumnt. 
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of  that  which  they  hold^  they  may  well  do  this  when  they 
please.  But  where  partition  shall  he  made  by  force  of  a  writ 
de participacume  facienddj  there  it  is  otherwise;  for  there  it 
behoveth  that  every  parcener  have  her  part  in  severalty,  &c. 

More  shall  be  said  of  parceners  in  the  chapter  of  Joint- 
tenants,  and  also  in  the  chapter  of  Tenants  in  common. 

eles  patent  eeo  bien/aire  quant  a  eux  pleaat.  Met  leu  par  H- 
cion  terra  fait  perforce  de  brief  de  participacione  faciendd, 
lay  autrement  est;  qar,  la,  eovient  que  cheeeun  parcener  aver  a 
ea  partie  en  eeveraltS,  ^. 

Pluis  eerra  dit  dee  parceners  en  le  chapitre  dejointenaunteey 
et  auxi  en  le  chapitre  de  tenauntes  en  comen. 


y  2 
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CHAPTER  III. 


OP  JOINT-TENANTS. 

joint-tenaney  ^77  JoiNT-TENANTS  are,  as  if  a  man  be  seised  of  certain  lands 
or  tenements,  &c.,  and  thereof  enfeoffeth  two,  or  three,  or  four, 
or  more,  to  have  and  to  hold  to  them  [and  to  their  heirs,  or 
letteth  to  them*]  for  term  of  their  lives,  or  for  term  of  an- 

^77  Jointenauntes  sount,  sicame  home  seisi  de  eerteynes  terres 
<m  tenementee,  ^c,  et  ent  enfeoffe  deux,  ou  troUy  ou  quatre,  ou 
pluaours,  a  aver  et  tener  a  eux  [et  a  lour  heires,  ou  lessa  a 
eux*\  pur  terme  de  lour  vies,  ou  pur  terme  de  autre  vie,  per 


*  Sir  Edward  Coke  has  the  following  note  on  this  section :  "  Tliis 
agreeth  not  with  the  original,  for  it  should  be," — Joynf  mmt  «tcome 
home  sem  de  eertaine  terres  ou  tenements f  8^c.,  et  ent  enfeoffe  detup, 
ou  trois,  ou  quaier,  ou  phtsors,  a  aver  et  tener  a  eus  et  a  lour  beires,  ou 
lessa  a  eux  pur  terme  de  hur  vieSt  ou  pur  terme  dautervie;  per  force  de 
guelfeoffement,  ou  lease,  ^c. 

Joint-tenants  are,  as  if  a  man  be  seised  of  certain  lands  or  tenements, 
^c.y  and  thereof  irfeqffeth  two,  three,  four,  or  more,  to  have  and  to  hold 
to  them  and  to  their  heirs,  or  leaseth  to  them /or  the  term  qf  their  lives, 
or  for  term  of  another's  life,  by  force  qf  which  feoffment  or  lease,  ^c. 

'*  The  error  may  easily  be  perceived  by  that  which  is  in  print,  viz.  by 
force  of  which  feqfment  or  lease,  8fc."  "  Ergo,  there  must  be  feoff- 
ment and  lease  spoken  of  before." — Co.  Lytt.  180.  a.  But  notwith- 
standing this  censure  of  the  text,  it  agrees  with  the  print  of  the  three  ear- 
liest editions ;  for  neither  the  editions  by  Lettou  4*  M.,  Maehl.,  or  the 
Soh.  edition,  have  any  of  the  words  added  by  Sir  Edward  Coke  except 
/A«ra2^  before  ettfeof.  Mr.  Hargrave  in  his  note  on  this  passage  ob- 
serves, **  I  think  that  his  {Sir  Edward  Coke's)  addition  seems  requisite 
to  the  sense  intended  to  be  conveyed  by  Lyttleton,  as  well  for  the  reason 
assigned  by  Sir  Edward  Coke,  as  because  otherwise  Lyttleton's  descrip- 
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other's  life;  by  force  of  which  feoffment  or  lease  they  are 
seised,  sach  are  joint-tenants. 

37s  Also,  if  two  or  three,  &c.,  disseise  another  of  any  lands  jMdbifi- 
or  tenements  to  their  own  use,  then  the  disseisors  are  joint- 
tenants.  But  if  they  disseise  another  to  the  use  of  one  of 
them,  then  they  are  not  joint-tenants;  but  he  to  whose  use  oa^^i» 
the  disseisin  is  made,  is  sole  tenant,  and  the  others  haye 
nothing  in  the  tenancy,  but  are  called  coadjutors  to  the  dis* 
seisin,  &c. 

force  de  quel  /eqffement  ou  lees  Us  sount  eeitUy  tielx  want 
jointenauntee. 

^8  Item,  ei  deux  ou  iroU^  ^e,^  dweieoni  un  autre  dascuns 
terres  ou  tenementee  a  lour  use  demesne;  donques  les  dis- 
seisours  sount jointenauntes.  Mes  sUs  disseisont  un  autre  al  use 
dun  de  eux,  donques  ils  ne  sount  jointenauntes^  mes  eeluy  a 
que  use  le  disseisin  est  fait  est  sole  tenaunt^  et  les  autres  nont 
riens  en  le  tenauncie^  mes  sont  appellee  eoaeffutours  a  le  dis' 
seisin,  ^c. 


turn  of  joint-tenaiicy  might  be  oonstmed  to  exclude  an  estate  in  fee, 
which  certainly  could  not  be  his  intention.  The  addition  of  an  estate  in 
fee  to  Lyttleton's  description  of  joint-tenancy,  was  first  introduced  by 
Baatett,  in  his  edition  of  1534." 

The  edition  of  1534,  referred  to  by  Mr.  Hargrove^  is  one  of  the  copies 
of  RoiteWg  Translation,  which  the  Editor  conceives  to  be  exceedingly 
correct ;  it  also  seems,  that  those  copies  of  Redm*,  which  were  in  Mr. 
Hargrove**  possession,  were  not  seen  by  him  when  he  wrote  this  note ; 
for  the  words  which  import  a  fee,  appear  in  those  copies  of  Redm.,  as 
wen  as  in  Berth,,  Middl,,  Potael,  8m,,  and  Tottyl  1554,  which  fbur 
last  seem  to  be  reprints  of  Berth,  Hie  reading  as  giren  by  Berth,  and 
Redm.  is  as  foUowB—teHementz,  Sfc.,  ent  eitfeoffe  deux,  troii,  quatre,  ou 
phuomrs  a  aver  et  tener  a  eus  en  fee,  ou  pur  terme  de  lour  viez,  ou  a 
terme  dautre  vie:  par  force  de  quelf^ement  ou  leee,  8fe,  RaetelTe  Trans- 
lation renders  this  passage  thos : — Joyntenante  bee  as  a  num  eeyeed  qf 
eertayne  landee  or  tenement*,  ^c,  and  thereqf  hath  ei^eqffed  two,  or 
three,  orfoure,  or  more,  to  have  and  to  hold  to  them  and  to  their  heiree, 
or  to  have  and  to  holde  to  them  for  terme  of  their  livee  or  for  terme  gf 
an  other's  life,  by  force  of  which  feoffement  they  be  eeyeed,  eueh  be 
jointenaunte. 
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DteaeMti  tUh        ^9  And  note,  that  disseisin  is  properly  where  a  man  en- 
ante,  p.  ^1,     tereth  into  any  lands  or  tenements  where  his  entry  is  not 

lawful,  and  putteth  out  him  that  hath  the  freehold,  &c. 

survivonhip       ^^  And  it  is  to  he  understood,  that  the  nature  of  joint-te- 

houkpiaee,      nancv  is,  that  he  that  surriyeth  shall  have  solely  the  entire 

pom  panenen  teuaucy,  accordiug  to  such  estate  as  he  hath,  if  the  jointure 

fteteent,  be  Continued,  &c.     As  if  three  joint-tenants  he  in  fee-simple, 

and  the  one  hath  issue- and  dieth;  yet  they  that  smrive  shall 

have  the  entire  tenements,  and  the  issue  shall  have  nothing. 

And  if  the  second  joint-tenant  have  issue  and  die,  yet  the  third 

that  surviveth  shall  have  the  tenements  entire,  and  those  he 

shall  have  to  him  and  to  his  heirs  for  ever:  hut  otherwise  it  is 

of  parceners;  for  if  three  parceners  he,  and  before  any  partition 

made,  the  one  hath  issue  and  dieth,  that  which  to  her  belong- 

eth  shall  descend  to  her  issue;    and  if  such  parcener  die 

without  issue,  that  which  belongeth  to  her  shall  descend  to 

her  heirs,  so  as  they  shall  have  this  by  descent,  and  not  by 

survivonhip    survivor,  as  joint-tenants  shall  have,  &c.    ^^And  as  the 

279  Et  nota,  que  dtMeisin  est  proprement  lou  un  home  entra 
en  aseuna  terres  ou  tenementes  lou  son  entre  neat  pas  congea- 
hlcy  et  ouata  celuy  qui  (id  franktenement,  ^c. 

280  JSt  eat  aaaavoir  que  la  nature  de  jointenauncie  eat  que 
celuy  qui  aurveaquiat  avera  aolement  lentiere  tenauncie  ao- 
lonquea  tiel  eatate  quit  ad,  ai  le  jointure  aoit  continue,  ^c, 
Sicome  ai  troia  jointenauntea  aount  en  fee-ample,  et  lun  ad 
iaaue  et  devie,  unqore  ceux  qui  aurveaquont  averont  lea  tene- 
mentea  entier,  et  liaaue  navera  riena,  Et  ai  le  aecondjointe- 
naunt  ad  iaaue  et  devie,  unqore  le  tierce  que  aurveaquiat  avera 
lea  tenementea  entier,  et  eux  avera  a  luy  et  a  aea  heirea  a 
toutea  joura :  mea  autrement  eat  de  parcenera ;  qar  ai  troia 
parcenera  aont,  et  devaunt  aacun  partieion  fait,  lun  ad  iaaue 
et  devie,  ceo  que  a  luy  affiert  deacendera  aaon  iaaue :  et  ai  tiel 
parcener  mouruat  aauna  iaaue,  donquea  ceo  que  a  luy  affiert 
deacendera  a  aea  heirea,  iaaint  que  ila  averont  ceo  per  diacent, 
et  nemy  per  aurvivour,  come  jointenauntea  averont,  ^. 
^1  Et  come  le  aurvivour  tient  lieu   entre  jointenauntea,  en 
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sundyor  holds  place  between  joint-tenants,  in  the  same  man-  chautitnat 
ner  it  holdeth  place  between  them  that  have  joint  estate  or  ^j 
possession  with  another  of  chattel  real  or  personal.     As  if 
lease  of  lands  or  tenements  be  made  to  many  for  term  of 
years,  he  that  surviyes  of  the  lessees  shall  have  the  tene- 
ments to  him  entire,  during  the  term,  by  force  of  the  same 
lease.    And  if  a  horse  or  other  chattel  personal  be  given  to 
many,  he  that  surviveth  shall  haye  the  horse  solely  (a). 
3^  In  the  same  manner,  it  is  of  debts  and  duties,  &c.  (b) ; 
for  if  an  obligation  be  made  to  many  for  one  debt,  he  that 
surviyeth  shall  haye  all  the  debt  or  duty.     And  so  it  is  of 
other  coyenants  or  contracts,  [&c.*] 

metme  le  tnanere  il  tient  lieu  entre  eux  queux  ant  joint  estate 
ou  poseewion  avesque  autre  de  chatel  reall  ou  personelL  Sir 
come  si  lees  de  terres  ou  tenementes  sait  fait  a  plusours  pur 
terme  des  ans,  celuy  qui  survesquist  de  les  lessees  avera  les  te- 
nementes a  luy  entier,  durant  le  terme,  perforce  de  mesme  le 
lees.  Et  si  un  ehival  ou  un  autre  chatel  personell  soit  done  a 
plusours,  celuy  qui  survesquist  avera  le  ehival  solement. 
^^  En  mesme  le  manere  est  de  dettes  et  duytds,  ^c,  qar  si  un 
obligaeion  soit  fait  a  plusours  pur  une  dette,  celuy  qui  surves- 
quist avera  tout  la  dette  ou  duyt'i.  Et  issint  est  dautres  co- 
venantee ou  contracteSy  [j-e.*] 


*  This  ^c.  not  in  Lettou  ^  M.,  Machl,  or  Boh, 


(a)  Chatielf  or   eatel,  whereof  that  deoeaieth;    and  this   is  per 

oometh  the  word  used  in  law,  ea-  legem  mercatoriam,  which  (as  hath 

ialla,  and  is  as  Lyttleton  teacheth,  been  said)  is  part  of  the  laws  of 

twofold,  viz,  real  and  personal,  and  this  realm  for  the  advancement  and 

putteth  examples  of  both.  continiiance    of    commerce     and 

(fi)  Here,  by  force  of  this  ^e.  an  trade,  which  is  pro  bono  publico; 

exception  is  to  be  made  of  two  for  the  rale  is,  that^M  aeereeeendi 

joint-merchants;    for   the    wares,  inter  mercatoree    beneficio    com- 

merchandizes,  debts,  or  duties  that  mercii  locum  non  habet. 

they  haye  as  joint-merchants   or  And  to  the  latter  ^c.  in  this 

parceners,  shall  not  survive,  but  section,  the  like  exception  must  be 

shall  go  to  the  executors  of  him  made. — Co,  Lytt.  182.  a. 


tMristuehoU 
eonutuitm 
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ixmdt given  to      283  Also^  there  some  joint-tenants  may  be  who  can  have 
heinofthdr    joint  estate,  and  be  joint-tenants  for  term  of  their  lives,  and 

tun  bodJMt  ^  ^  ,        ^ 

toJwSr^rSi'   y®^  *^®y    *^®  several  inheritances.     As  if  lands  be  given  to 

jf******  ^    two  men,  and  to  the  heirs  of  their  two  bodies  besotten;  in  this 

£^tf*^     case,  the  donees  have  joint  estates  for  term  of  their  two  lives, 

and  yet  they  have  several  inheritances;  for  if  the  one  of  the 

donees  hath  issue  and  die,  the  other  that  snrviveth  [shall  have 

all  by  the  survivor  for  term  of  his  life,  and  if  he  that  snrviveth*] 

hath  also  issue  and  die,  then  the  issue  of  the  one  shall  have 

the  half,  and  the  issue  of  the  other  shall  have  the  other  half 

of  the  land,  and  they  shall  hold  the  land  between  them  in 

common;  and  they  are  not  joint-tenants,  but  are  tenants  in 

Rmmnwt^     commou.     And  the  reason  why  such  donees  in  such  case 

havea joint     havc  joiut  cstatc  for  term  of  their  Hves,  is,  for  that  at  the 

u^boeaumttu   begimunfi;  the  lands  were  sdven  to  them  two;  which  words, 

ghm  to  them    without  more  saying,  make  a  joint  estate  to  them  for  term  of 

• 
2^  Item,  aseun  jointenauntes  paient  estre  q%ti  paient  aver 
joint  estate,  et  estre  jointetumntes  pur  terme  de  lours  vies,  et 
unqore  Us  aunt  severall  enherittmnces,  Sicame  terres  soyent 
dones  a  deux  homes  et  a  lez  heires  de  lour  deux  corps  engen-- 
dres,  en  ceo  cos  les  donees  ont  joint  estates  pur  terme  de  lours 
deux  vies,  et  unqore  ils  ont  severals  enheritaunees,  qar  si  lun 
des  donees  ad  issue,  et  devy,  lautre  qui survesquist  [avera  tout 
per  le  survivourpur  terme  de  sa  vie,  et  si  celuy  qui  survesquist*'\ 
auxi  ad  issue,  et  devy,  donques  tissue  de  lun  avera  la  moyte,  et 
issue  de  lautre  avera  lautre  moyte  de  la  terre,  et  eux  tiendroni 
la  terre  entre  eux  en  comen,  et  nesountpasjointenauntes,  mes 
sount  tenauntes  en  comen,  Et  la  cause  pur  qui  tielx  donees  en 
ttel  cos  ont  joint  estate  pur  terms  de  lour  vies  est,  pur  ceo  que 
al  commencement  Us  terres  furent  dones  a  eux  deux;  les  queux 
parolx  sauns  pluis  dire  font  joint  estate  a  eux  pur  terme  de 


*  The  words  within  brackets  are  omitted  in  Leitou  Sf  M.,  Maehi., 
and  Boh. 
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their  liyes*    For  if  a  man  will  let  land  to  another  by  deed  or 

without  deed,  not  making  mention  what  estate  he  shall  have, 

and  of  this  make  liyery  of  seisin;  in  this  case,  the  lessee  shall 

have  estate  for  term  of  his  life;  and  so  inasmuch  as  the  lands 

were  given  to  them,  they  have  a  joint  estate  for  term  of  their 

lives:  and  the  reason  why  they  shall  have  several  inherit-  Rmmntoh^ 

ances  is  this,  insomuch  as  they  cannot  by  any  possibility  «*atti 


*W  Wwwfw^^^9^ 


rule,  i  aUL] 


have  an  heir  between  them  engendered,  as  a  man  and  woman  iMowit,  be- 
may  have,  &c.,  then  the  law  willeth  that  their  estate  and  in-  tat$BmMteon- 
heritance  be  such  as  is  reasonable,  according  to  the  form  and  ^^^'J^J!!^' 
effect  of  the  words  of  the  gift;  and  that  is  to  the  heirs  which  SJJ'^Jj**^ 
the  one  shall  beget  of  his  body,  by  any  of  his  wives;  [and  to 
the  heirs  which  the  other  shall  beget  of  his  body,  by  any  of 
his  wives*],  &c. :  so  it  behoveth  by  necessity  of  reason,  that 
they  shall  have  several  inheritances.     And  in  such  case,  if  imued^tng, 

^WB^vw*   wv  09** 

[one  donee  or  f  ]  the  issue  of  one  of  the  donees,  after  the  "^r^^^ 

lour  vies,  Qar  si  home  voet  lesser  terre  a  un  autre  per  fait 
ou  sauns/ait,  nient /easaunt  mencion  quel  estate  il  averoit,  et 
de  ceo  /ait  lyvere  de  seisin^  en  ceo  cos  le  lessee  avera  estate 
pur  terms  de  sa  vie ;  et  issint  entaunt  que  les  terres  Jurent 
dones  a  eux.  Us  ont  joint  estate  pur  terme  de  lour  vies  ;  et  la 
cause  pur  que  its  averont  several^  enheritaunees  est  ceo,  entant 
que  lis  ne  poient  aver  per  nul  possihilite  un  heire  entre  eux 
engendrcy  sieome  home  et /erne  poient  aver,  ^c,  donques  la  ley 
voet  que  lour  estate  et  lour  enheritaunce  soil  tiel  come  reason 
voet,  solonques  la /ourme  et  effecte  dellparoll  del  done,  et  ceo 
est  a  les  heires  que  lun  engendra  de  son  corps  per  ascun  de 
ses  femeSf  \et  a  les  heires  que  lautre  engendra  de  son  corps 
per  ascun  de  ses  /emes*"},  ^c, :  issint  U  covient  per  necessite 
de  reason  que  Us  averont  severalx  enheritaunees.  Et  en  tiel 
cas  si  [lun  donee  otrj^]  tissue  dun  des  donees  apres  la  mort  des 


*  The  words  within  brackets  are  omitted  in  Lettou  ^  M.,  Maehl.,. 
and  Roh, 
t  The  words  within  brackets  do  not  appear  in  any  printed  copy  of 
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death  of  the  donees,  die^  so  that  he  hath  no  issue  alive  of  his 
body  begotten,  then  the  donor  or  his  heirs  may  enter  into  the 
half  as  in  his  reversion  &c.;  although  the  other  of  the 
AMMonif,  donees  hath  issue  alive,  &c.  And  the  reason  is,  forasmuch 
heruaneegan  as  the  inheritances  be  several,  &c.,  the  reversion  thereof  in 
ihereveraion,  law  is  scvcrcd,  &c.,  and  the  survivor  of  the  issue  of  the  other 
G{fttotuH>  shall  hold  no  place  to  have  the  entirety.  ^^  And  so  as  it  is 
atg^/tiotwo    said  of  males,  in  the  same  manner  it  is  where  land  is  given  to 


two  females,  and  to  the  heirs  of  their  two  bodies  begotten. 
Gift  to  two  ^^  Also,  if  lands  be  given  to  two*,  and  to  the  heirs  of 

one,  thenars     ouc  of  them,  this  is  a  good  jointure,  and  the  one  hath  a  free- 

jolnt-49naHt9 
for  lift,  and 
thoAe^tmple  »      •       •     •    ^         t         j  •  •      j 

orfte-tau  u  in  donecs  a€vt€,  Unfit  gutl  nod  aacune  tsmte  envtede  9on  corps 

oneqfffiem. 

engendre,  donquea  le  donour  ou  son  heire  poet  entrer  en  la 
moyte  come  en  eon  revereionf  ^c,  content  que  Ictutre  dee 
donees  ad  issue  en  tfie,  ^c.  Et  la  cause  est,  que  entaunt  que 
les  enheritaunces  sont  severally  ^c,  la  revercion  de  ceo  en  ley 
est  severe,  ^c,  et  le  survivour  del  issue  del  autre  ne  tiendra 
pas  lieu  daver  lentierte.  ^^  Et  sicome  est  dit  de  males,  en 
mesme  le  manere  est  lou  terre  est  done  a  deuxfemelx,  et  a  les 
heires  de  lour  deux  corps  engendres, 

285  Item,  si  terres  soyent  dones  a  deux  et  a  les  heires  de  tun 
de  eux,  ceo  est  bone  jointure,  et  lun  ad  franktenement,  et 


Lyttletofif  although  necessary  for  the  sense.  Sir  Edward  Coke  remarks 
on  the  passage  which  requires  the  suppletion  of  these  words — "  This  is 
mistaken  in  the  imprinting,  and  varieth  firom  the  original,  which  is,  si 

lun  donee  ou  liuue Sfc,    For  it  is  evident,  that  if  the  one  donee 

himself  dieth  without  issue,  the  inheritance  doth  revert  for  a  moiety,  and 
after  the  decease  of  the  other  donee,  the  donor  may  enter  into  that 
moiety,  and  whether  the  issue  of  the  one  donee  dieth  without  issue  at  any 
time,  either  in  the  life  of  the  other  donee  or  after  his  decease,  it  is  not 
material ;  for  whensoever  no  issue  is  remaining  of  the  one  donee,  so  as 
the  estate  tail  is  spent,  the  donor  may,  after  the  decease  of  the  surviving 
donee,  enter  into  that  moiety." — Co,  Lyti,  183.  b.  But  Sir  Edward 
Coke* 9  correction,  JIfr.  Hargrane  observes,  is  not  in  conformity  with  the 
earliest  printed  copies.  The  Editor  has  before  suggested  that  this  origin 
nal  might  have  been  a  MS.  copy. 
*  In  RaatelVi  Transl.  here  occurs  the  vord  females. 
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hold,  and  the  other  a  fee*Biinple(c).  And  if  she  that  hath 
the  fee  die«  she  that  has  the  freehold  shall  have  the  entirety 
by  survivor  for  term  of  her  life.  In  the  same  manner  it  is, 
where  tenements  be  given  to  two,  and  the  heirs  of  the  body 
of  one  of  them  engendered,  the  one  hath  a  freehold  and  the 
other  a  fee-tail,  &c.  {d), 

3^  Also,  if  two  joint-tenants  are  seised  of  lands  in  fee-simple,  sbmt<harge 
and  the  one  irrajits  a  rent-charee  by  his  deed  to  another  out  of  o/  twojoint^ 
that  which  to  him  belongeth:  in  this  case,  during*  the  life  of  uvoututo 
the  grantor,  the  rent-charge  is  effectual;  but  after  his  decease  vg^ 
the  grant  of  the  rent-charge  is  void,  so  as  to  chaige  the  land, 
for  he  that  hath  the  land  by  the  survivor,  shall  hold  all  the 
land  discharged.     And  the  cause  is,  for  that  he  who  sur- 
viveth,  claimeth  and  hath  the  land  by  the  survivor,  &c.,  and 


lautre  adfee^mple :  et  n  eeluy  qui  ad  lefee  devie^  eeluy  que 
ad  le  franktenement  avera  lentierte  per  le  survivour  pur 
terme  de  sa  vie.  En  mesme  le  manere  est,  lou  tenetnentea 
sount  donee  a  deux  et  lee  heiree  du  corps  dun  de  eux  engen^ 
dres,  lun  ad  franktenement,  et  lautre  adfre-taUle,  ^. 

3^  Item,  A  deux  jointenauntes  sount  seisis  de  terres  enfre- 
tiimpley  et  lun  gr aunt  un  rente-charge  per  son  fait  a  un  autre  hors 
de  ceo  que  a  luy  affiert,  en  ceo  cos  duraunt*  la  vie  le  grantour 
le  rente-charge  est  effeetueU,  Mes  apres  son  decesse  le  grant 
de  le  rente-charge  est  voids,  quant  a  charger  la  terre,  qar  eeluy 
qui  ad  la  terre  per  le  survivour  tiendra  tout  la  terre  dis- 
charge, Et  la  cause  est,  pur  ceo  que  eeluy  qui  survesquist 
clayma  et  ad  la  terre  per  le  survivour,  ^c,  et  nemy  [eeluy  qui 


*  This  word  in  Tottyl  1585-8  is  comipted  to  devauntt  hrfore. 


(c)  The  word  "  fee-simple  "  has 
respect  to  the  i]iheritaiice»  "  free- 
hold "  imports  a  lesser  estate ;  for 
fee  in  Lyttleton  is  applied  to  an 
inheritable  estate.  Frank  iene* 
mmtf  freehold,  means  an  estate  in 
possession  or  freehold  iantum. 

{d)  By  this  sectioni  and  the  Sfc, 


in  the  end  of  it,  they  are  joint-te- 
nants for  life,  and  the  fee-simple  or 
estate-tail  is  in  one  of  them,  and 
because  it  is  by  one  and  the  same 
conveyance,  they  are  joint-tenants, 
and  the  fee-simple  is  not  executed 
to  all  purposes,  as  hath  been  said 
before. — Co.  Lytt.  184.  a. 
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[he  that  hath  the  land  can]  not  [daim  anything]  hj  descent 
smutfpar-  ^m  his  Companion^  &c*.  Bat  otherwise  it  is  of  parceners; 
for  if  there  he  two  parceners  of  tenements  in  fee-simple,  and 
hefore  any  partition  made,  the  one  chargeth  that  which  to 
her  helongeth,  hy  her  deed,  with  a  rent-charge,  &c.,  [and 
dieth  without  issue;  hy  which,  that  which  to  her  helongeth 
descends  to  the  other  parcener:  in  this  case,  the  other  par- 
Am«Mo  cener  shall  hold  the  land  charged,  &c.t];  because  she  cometh 

to  this  moiety  by  descent,  as  heir,  &c. 
wutqfjobU'  287  Also  if  thcrc  be  two  joint-tenants  of  land  in  fee-simple 
within  one  borough,  where  the  tenements  within  the  same 
borough  are  devisable  by  testament,  and  if  the  one  of  the 
said  two  joint-tenants  deviseth  that  which  to  him  helongeth 
bwuteath-  by  his  testament  &c.,  and  dieth,  this  devise  is  void.  And 
^fiketfivmde-    the  causc  is,  for  that  no  devise  can  take  effect,  but  after  the 


eau$qfi9tta- 


ad  la  terre,  poet  de  ceo  elaymer  rien]  per  discetU  de  wn  com- 
pagnion,  ^c*  Mes  autrement  est  de  parceners,  ear  si  soient 
deux  parceners  en  fee-simple,  et  devaunt  ascunparticion/ait, 
lun  chargea  ceo  gue  a  luy  affiert,  per  son  fait,  dun  rente- 
charge,  ^c,  [et  mourust  sauns  issue,  per  ceo  que  a  luy  affiert 
discendist  a  lautre  parcener,  en  ceo  cos  lautre  parcener 
tiendra  la  terre  charge,  ^c.f],  pur  ceo  que  il  vient  a  eelle 
moyte  per  discent  come  heire,  ^c, 

^7  Item,  sisount  deuxjointenauntes  des  terres  en  fee-simple 
deins  un  burgh,  lou  les  tenementes  deins  mesme  le  burgh 
sont  devisables  per  testa$nent,  et  si  lun  de  les  dits  deux  Join- 
tenauntes  devisa  ceo  que  a  luy  affiert  per  testament,  ^.,  et 
mourust,  ceo  devise  est  wide.  Et  la  cause  est  pur  ceo  que  nul 
devise  poet  prendre  effecte,  mes  apres  la  mart  le  devisour,pur 


*  This  paflsage,  although  accordant  with  Lettou  8f  M.,  Maehl.,  and 
Roh;  is  eridentlv  corrnpted,  and  should  be  read  with  the  omission  of  the 
words  within  brackets ;  in  such  form  it  will  be  conformable  with  RomUITm 
Transl.,  JRedm.,  Berth,,  Middl.,  Sm.,  Powely  and  7b/(y/  1554,  and  also 
agree  with  the  sense  and  context. 

t  The  words  within  brackets  are  omitted  in  Roh. 
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death  of  the  devisor;  and  for  this,  that,  by  his  death,  all  the  fwdieB, 

*  174) ;  but  999 

land  forthwith  cometh  by  the  law  to  his  companion  that  sur-  LS^*"*^ 
▼iveth  by  the  survivor,  who  doth  not  claim,  nor  hath  any-  Jjjjjj^jj^ 
thing  in  the  land  by  the  devisor,  but  in  his  own  right  by  the  fJ^S^^ 
survivor,  according  to  the  course  of  the  common  law,  &c.,  and 
for  this  cause  such  devise  is  void.    But  otherwise  it  is  of  par- 
ceners seised  of  tenements  devisable  in  like  case  of  devise, 
&c.     Causa  jva  supra. 

3^  Also,  it  is  commonly  said,  that  every  joint-tenant  is  ssMipermy 
seised  of  the  land  which  he  holdeth  jointly,  &c.,  per  my  etper  <<•  *»»*0nt, 
tout,  (t.  e»  through  and  by  all),  and  this  is  as  much  as  to 
say,  he  is  seised  by  every  parcel  and  by  all,  &c. ;  and  this  is 
true,  for  in  each  parcel  and  part,  and  by  all  the  lands  and 
tenements,  he  is  jointly  seised  with  his  companion,  &c. 

3^  Also,  if  two  joint-tenants  be  seised  of  certain  lands  in  fee-  LeMeby 
simple,  and  the  one  letteth  that  to  him  belongeth  to  a  stranger,  whitk  tharge* 
for  term  of  forty  years,  and  dieth  within  the  term:  in  this  •JJg^flJ*- 


case,  after  his  decease,  the  lessee  may  enter  and  occupy  the  r?f:f*gy_.. 
moiety  unto  him  letten  during  the  term,  &c. ;  although  the 

eeo  que  per  sa  mart  tout  la  terre  maintenannt  dement  per  la 
ley  a  son  compoffwion  qui  survesquist  per  le  surviwmr,  le  quell 
ne  elayme,  ne  ad  riens  en  la  terre  permye  le  devisor,  mes  en 
son  droit  demesne  per  le  survivour,  solonques  le  cours  de  la 
comen  ley,  ^c,  et  pur  tiel  cause  tiel  devise  est  voide.  Mes 
autrement  est  de  parceners  seisis  des  tenementes  devisahles  en 
tiel  COS  de  devise,  ^c.     Causa  qua  supra. 

388  Item,  il  est  comenement  dit,  que  chescunjointenaunt  est 
seisi  de  la  terre  quil  tient  jointement,  ^c,  per  mye  etper  tout, 
et  ceo  est  a  tant  adire  quil  est  seisi  per  chescun  parceU  et  per 
tout,  ^c,  et  eeo  est  voire,  ear  en  chescun  parcell  et  part,  et 
per  toutes  les  terres  et  tenementes  il  est  jointement  seisi 
ovesque  son  compagnion,  ^c. 

3^  Item,  si  deux  jointenauntes  sount  seisis  de  certeyn 
terres  en  fee^mple,  et  lun  lessa  ceo  que  a  luy  affiett  a  un 
estraunger pur  terme  de  xl.  ans,  et  devie  deins  le  terme,  en  ceo 
COM  apres  son  decesse  le  lessS  poet  entrer  et  occupier  la  moyte 
a  luy  lesse  duraunt  le  terme,  ^.,  coment  que  le  lessi  navoit 
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SMises. 
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lessee  had  never  the  possession  thereof  in  the  life  of  their 
lessor,  hj  force  of  the  lease,  &c.  And  the  diversity  between 
the  case  of  a  grant  of  a  rent-charge  [aforesaid,  and  this  case, 
is  this,  for  in  the  grant  of  a  rent-charge  by*]  a  joint-tenant, 
&c.,  the  tenements  abide  alwajrs  as  they  were  before,  without 
this  that  any  hath  any  right  to  have  any  parcel  of  the  tene- 
ments but  they  themselves;  and  the  tenements  abide  in  such 
plight  as  they  were  before  the  charge,  &c  But  where  lease 
is  made  by  a  joint-tenant  to  another  for  term  of  years,  &c., 
forthwith  by.force  of  the  lease,  the  lessee  hath  right  in  the 
same  land,  that  is  to  say,  of  all  that  which  to  the  lessor  be- 
longeth,  and  to  have  by  force  of  the  same  lease,  during  his 
term.     And  this  is  the  diversity,  &c. 

^^  Also,  joint-tenants,  if  they  will,  may  make  partition 
between  them,  and  the  partition  shall  be  good  enough;  but 
they  shall  not  be  compelled  to  do  this  by  the  law  (e) ;  but  if 

unqties poMession  de  ceo  en  la  vie  de  lour  leisour^  perforce  de 
le  lees,  ^c,     Et  le  diversite  perentre  le  eaa  de  grawnt  de  le 
rente^karge  {avauntdit,   et  ceo  cos  est  ceo,  qar  en  graunt 
de  rente-charge  per*']  jointenaunt,  ^c,  le»  tenementes  de^ 
morgent  toutfoitz  come  its  fiirent  adevaunt,  sauns  ceo  que 
ascun  ad  ascun  droit  daver  ascun  parcel  de  les  tenementes 
forsgue  eux  mesmes,  et  les  tenementes  sount  en  tielplite,  come 
ilsjkirent  devaunt  le  charge,  ^c.     Mes  hu  lees  est  fait  per  un 
jointenaunt  a  un  autre  pur  terme  des  ans,  ^c,  mayntenaunt 
perforce  de  lees  le  less6  ad  droit  en  mesme  la  terre,  cestassa- 
voir  de  tout  ceo  que  a  le  lessour  afiert,   et  daver  ceo  per 
force  de  mesme  le  lees  duraunt  sa  terme,    Et  ceo  est  la  diver- 
site,  ^c, 

290  Item,  Jointenauntes,  silsvoiUent,  poient  faire  particion, 
entre  eux,  et  la  particion  serra  assetez  hon,  mes  de  ceo  faire 
ils  ne  serront  compelles  per  la  ley,    Mes  sils  voillent  faire  par- 


*  The  words  within  brackets  do  not  appear  in  Maehi.  or  Roh. ;  they 
are  supplied  by  Pyns,  1516|  and  subsequent  editions. 


(«)  Since  Lyttleton  wrote,  joint-tenants  and  tenants  in  common  ge- 
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they  will  to  make  paitition  of  their  own  proper  will  and 
ag;reenient,  the  partition  shall  stand  in  its  strength. 

^1  Also,  if  a  joint  estate  be  made  of  land  to  husband  and  HuAmtdmnd 

m  tcf^behtg  but 

wife,  and  to  a  third  person:  in  this  case,  the  husband  and  onepenontn 

wife  hare  not  in  law  in  their  right  but  the  half;  [and  the  OKhtaktbta 


third  person  shall  have  as  much  as  the  husband  and  wife,  MciL  mdtMrnm' 

the  other  half*].     And  the  cause  is,  for  that  the  husband  o^^cvMoMy- 

and  wife  are  but  one  person  in  law,  and  are  in  like  case  as  if 

an  estate  be  made  to  two  joint-tenants,  where  each  one  hath 

by  force  of  the  jointure  the  one  moiety  in  law,  and  the  other 

the  other  moiety.     In  the  same  manner  it  is,  where  estate  is 

made  to  the  husband  and  to  his  wife,  and  to  two  other  men; 

in  such  case,  the  husband  and  wife  have  but  the  third  part, 

and  the  other  two  men  the  other  two  parts,  &c.     Causa  qua 

ntpra, 

tieion  de  lourpropre  volunte  etagrement^  laparticion  estoiera 
en  aa  force. 

^^  Item,  si  un  joint  estate  soit/ait  de  terre  a  le  baron  et  a 
safeme  et  a  vn  tierce  persone,  en  ceo  cos  le  baron  et  sa  feme 
nount  en  le^  en  lour  droit  forsque  la  moytCy  ^c,  [et  le  tierce 
persone  avera  taunt  come  le  baron  et  sa  feme  ont,  sdl.  lautre 
mayte*'}.  Et  la  cause  est,  pur  ceo  que  le  baron  et  safeme  ne 
sount  forsque  un  persone  en  ley,  et  sount  en  semblable  cas,  si- 
come  estate  soit  fait  a  deux  jointenauntes,  lou  lun  ad  per 
force  de  jointure  lun  moyte  en  ley,  et  lautre  lautre  mayte. 
En  mesme  le  manere  est  lou  estate  est  fait  a  le  baron  et  a  sa 
feme,  et  as  autres  deux  homes,  en  tiel  cas  le  baron  et  sa  feme 
nount  forsque  la  tierce  partie,  et  les  autres  deux  homes  les  au- 
tres deux  parties,  ^c.     Causa  qua  supra. 

*  The  words  within  brackets  first  appear  in  Pyns.  1516. 


nerally,  are  compellable  to  make  partition,  yet  seeing  they  are  corn- 
partition  by  writ  framed  upon  the  pellable  by  writ,  they  mnst  pursue 
statutes  of  31  &  32  Hen.  8,  as  be-  the  statutes,  and  cannot  make  par- 
fore  hath  been  said.  And  albeit  tition  by  parol,  for  that  remains  at 
they  be  now  compellable  to  make  the  common  law. — Co.  Zy^/.  187.  a. 
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More  shall  be  said  of  the  matter  touching  joint-tenancy  in 
the  chapter  of  Tenants  in  common  (/),  [tenant  by  elegit,  and 
tenant  by  statute-merchant^]. 

Pluis  serra  dit  de  matere  touehant  jointenauncie  en  les  eha- 
pitres  de  Tenauntee  en  comen,  [tenentnt  per  elegit^  et  tenaunt 
per  le  statute-marehant*^. 


*  Omitted  in  the  Pkper  MS.,  which  seenu  to  be  the  latest  and  most 
perfect. 

(/)  To  holde  by  elegit  is,  where  make  his  ezecatore  and  die,  his 

a  man  hath  recovered  debt  or  da-  executors  maj  enter,  and  if  they  be 

mages  by  writ  against  another,  or  estopped  of  their  entry,  they  shall 

by  confession  {efmUaunt)^  or  in  any  have  a  writ  of  trespass  upon  their 

other  manner,  he  shall  have  within  matter  and  case, 
the  yeare  against  him  a  writ  judi-        And  note  well,  that  if  he  commit 

dal  called  elegit,  to  have  ezecntion  waste  in  all  the  land  or  in  parcel, 

of  the  halfe  of  all  his  landes  and  that  man  to  whom  the  right  belongs, 

chattels,  exeeptU  bobtu  et  averiut  shall  have  against  him  immediately 

caruea,  till  the  debt  or  damages  be  a  writ  judicial  out  of  the  first  re- 

ntterly  levied  or  paied  to  him,  and  oorde,  called  a  venire  faciat  od 

daring  this  term  he  is  tenannt  by  comput€tndumi  by  which  it  shall  be 

elegit.  enquired,  whether  he  have  levyed 

And  note  well,  if  he  be  put  out  all  the  money  or  parcell,  and  if  hee 

within  the  terme,  he  shall  have  as-  have  not  levyed  the  money,  then 

sise  of  novel  disseisin,  and  after-  it  shall  be  enquired  to  how  much 

wards  a  redisseisin,  if  neede  be,  the  waste  amounteth:  and  if  the 

and  this  is  given  by  the  statute  of  waste  amount  but  to  [the  value  off] 

Westm.  2,  cap.  18 ;  and  also  by  the  parcel  [of  the  said  monies  which  are 

equity  of  the  same  statute,  he  that  to  be  leviedf],  then  so  much  of  the 

hath  his  estate,  if  he  bee  put  out,  money  as  the  waste  amounteth  to, 

shall  have  assise  and  a  redisseisin  shall  be  abridged  of  the  foresaide 

if  neede  be ;  and  also  if  he  make  monies  which  were  to  be  levyed 

his  executors  and  die,  and  his  exe-  [fagainst  him  who  hath  the  right, 

cutors  enter  and  afterwards  be  put  And  then  he  shall  be  in  all  utterly 

out,  they  shall  have  by  the  equity  dischai^ged,  and  nothing  more  shall 

of  the  same  statute,  such  action  as  be  done,  and  the  other  shall  hold  the 

hee  himselfe  had  as  is  before  saide ;  lands  wasted,  and  the  other  lands 

but  if  he  be  put  out,  and  afterwards  over,  until  he  hath  levied  the  other 

t  The  words  and  passpgea  within  brackets  appear  in  Pytit.  and  Berth. 
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CONCLUDING    REMARKS. 


The  inherent  unities  of  a  joint-tenancy  are  those  of  in- 
terest^  title,  and  possession,  to  which  Sir  William  Blackstone 


parcel  of  the  monies  aforesaid].  Bat  the  statute  of  W.  2,  c.  25,  because 
ifhehayecommittedmorewastethan  he  hath  not  but  a  chattel  in  ef- 
the  aforesaid  summe  of  mony  which  feet,  but  the  same  law  is  of  his 
was  to  be  levied  amounteth  to,  [by  ezecntours,  and  of  him  that  hath 
twenty  pounds  beyond],  the  other  his  estate  as  is  aforesaid.  And 
shall  be  discharged  immediately  of  note  well,  that  in  elegit,  [that  if 
all  the  said  monies,  and  shall  reco-  the  party  plaintiff  demand  ezecu- 
yer  the  lande,  and  for  the  super-  tion  of  the  lands,  that  the  debtor 
fluity  of  the  wast  made  above  that  had  the  day  of  the  recognisance 
which  amounteth  to  the  saide  made,  and]  the  sheriff  return  that 
summe,  he  shall  recover  his  single  he  had  nothinge  the  daye  of  the  re- 
dammages,  and  the  same  lawe  is  cognisance  made,  but  that  he  pur- 
of  hys  ezecutours,  and  also  of  him  chased  lands  alter  the  time,  then 
that  hath  his  estate.  And  note  the  party  plaintiff  shall  have  a  newe 
well,  that  if  he  alien  in  fee  for  write  to  have  execution  thereof,  the 
terme  of  lyfe  or  in  taile,  all  or  same  lawe  is  of  a  statute-mar- 
parcel  of  the  land  which  he  holdeth  chant*.  [And  note  well,  that  if  a 
by  elegit,  if  the  alienation  be  made  man  sue  execution  for  debt  due  on 
within  the  terme  or  afterwards,  he  a  recognizance  hjR  fieri  facitUf  and 
who  hath  right  shall  have  against  the  sheriff  return  that  the  recoc:- 
him  an  assize  of  novell  disseisin,  nisor  hath  nothing  of  lands  or  of 
And  it  behoveth  that  they  both  be  chattels,  he  shall  have  no  action  of 
put  in  the  assize,  the  alienour  as  lands  or  chattels,  unless  by  elegit, 
well  as  the  alienee ;  and  notwith-  tU  dicihtr,  to  which  writ  if  the 
standinge  that  the  alienour  die  pre-  sheriff  return  that  he  hath  nothing 
sently,  yet  he  who  hath  right  shall  of  land  or  chattels  the  day,  &c., 
have  an  assize  against  the  alienee  the  recognisee  is  without  recovery, 
alone,  as  if  the  alienor  had  been  notwithstanding  that  after  the  elegit 
his  simple  tenant  for  terme  of  the  recognisor  obtain  (Aa/Tpa)  chat- 
yeres,  and  this  is  by  the  equity  of  tels.     And  note  wel,  thatf]  after  a 

*  Pytu,  and  Berth,  1531,  read  this  concluding  passage  thus:— shall 
t'have  a  writ  which  is  called  fieri  faciai.  But  the  law  of  a  statute-mar- 
chant  is  otherwise,  ut  pateiy  Hiilar,  16  [£.  3]. 

t  This  sentence  in  Pyru.  and  Berth,  1531,  commences,  For  qfter, 
and  is  a  continuance  of  the  preceding  sentence  within  brackets,  which  is 
not  in  RoMtelVe  copy. 

z 
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adds,  time  (h),  which  are  apparent  from  the  definition  and 
examples  given  hy  Lyttleton.     The  chief  peculiarity  of  this 


fieri  facioi  a  man  may  haye  the  bishop  ihall  make  him  to  come  by 

elegit,   bnt  not  e   eontraf  forso-  aequeatration  of  the  Church.    And 

mach  that  the  eleg:it  is  of  higher  note  well,  that  if  a  man  bring  a 

nature  than  the  fieri /aeia9.    And  writ  of  debt  and  recoyer,  and  make 

note  well,  that  if  a  man  reooyer  by  his  executors  and  dieth,  they  shall 

a  writ  of  debt,  and  sneth  a  fieri  have    execntion,    notwithstanding 

faeias,  and  the  sherife  return  that  that  it  be  within  the  yeare,  by  a 

the  partye  hath  nothing  whereof  fieri  faciaa. 

he  may  make  gree  with  the  party,  [And  note  well,  that  if  a  man 

then  the  plaintife  shall  have  a  ca-  bring  writ  of  aooonnt,  and  after- 

pioi  aieui  aUae  9nA  9l  pluriee ;  and  wards    makes  his   executors    and 

if  the  sherife  retom  to  the  capita  dieth,  they  shall  haye  a  new  action 

mUto  vobii  eorpue,  and  he  haye  of  aocompt,  as  it  was    adjndged 

nothing  whereof  he  may  make  gree  Anno  xz.  BdwartU   tertii^  in   a 

to  the  partye,  he  shal  be  sent  to  eeire/aciae,  by  which  he  ought  not 

the  prison  of  the  Fleete,  and  there  to  aocompt,  ut  dieitur, 

shall  abide  till  he  haye  made  agree-  And  in  case  that  any  one  bring 

ment  with  the  partye,  and  if  the  writ  of  trespass  of  goods  had  and 

sherife  retome  non  e$t  invenitu,  receiyed,  and  make  his  executors 

then  there  shall  issue  an  exigent  anddie,  they  shall  haye  action,  not- 

against  him,    ut    dicitw.       And  withstanding  that  it  be  within  the 

note  well,  that  in  a  writ  of  debt  year,  by  a  ecire  faeiaSf  ut  diei^ 

brought  against  a  person  of  Holy  hir*]. — Olde  Temtree,  §  22. 

Church  who  hath  no  lay  fee,  and  To  holde  by  statute-merchant  is 

the  sherife  retumeth  that  he  hath  where  a  manacknowledgethtopaye 

nouj^t  by  which  he  may  be  sum-  certaine  money  to  another  at  a  oer- 

moned,  then  shall  the  plaintife  sue  taine  daye  before  the  maior,  bai- 

a  writ  to  the  bishoppe,  that  he  life,  or  other  warden  of  any  towne, 

make  his  derk  to  come,  and  the  that  hath  power  to  make  execution 

*  llie  words  and  passages  within  brackets  are  not  in  RaetelVe  copy. 


(A)  That  is,  that  the  estate  of  not  to  extend  to  estates  raised  by 

each  joint-tenant  should  be  yested  way  of  use  or  by  deyise. — TftOfMOf '# 

at  the  same  period.— B.  C.  ii.  160.  Syet,  Arrangement  qf  Co,  Lgtt,  i. 

But  this  doctrine  seems  confined  to  732,  note  (D.) 
limitations  at  common  law;  and 
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estate  is  the  right  of  surrivorship,  t.  e,  the  right  of  the 
survivor  of  the  joint-tenants  to  the  fee  or  entire  interest 


of  the  same  stetate,  and  if  the  [And  note  well,  that  if  pr€K^ 
obligee  paye  not  the  debt  at  the  day  fuod  reddai  be  brought  againat 
aaaigned,  andnotfaingeofhia  goods,  him,  and  he  maketh  defitolt  after 
landea,  or  tenementes  can  be  found  de&nlt,  and  he  in  the  rereraion 
within  the  warde  of  the  maior  or  prays  to  be  received,  he  shall  not 
warden  before  saide,  but  in  other  be  received,  but  seisin  of  the  land 
places  wythoat;  then  the  recog-  shall  be  awarded  immediately,  be- 
niaee  shall  sue  the  recognizaunoe  cause  that  the  tenant  has  such  a 
and  the  obligation  with  a  certifica-  feeble  estate  that  a  recovery  against 
tion  to  the  Chaunoery  under  the  him  shall  be  adjudged  a  disseisin  of 
king's  seale,  and  .he  shal  have  out  him  in  the  reversion:  upon  which 
of  the  Chaunoery,  a  capias  to  the  he  can  have  a  good  assise.  And 
sherife  of  the  oountie  where  he  the  same  law  is  of  tenant  by  el^t, 
is,  to  take  him  and  to  put  him  ut  patet, — HUlar.  xvi.  B.  3. 
in  prison,  if  hee  bee  not  a  clarke,  And  note  well,  if  execution  upon 
tyll  he  have  made  greement  of  the  a  statute  merchant  be  awarded  to  a 
debt.  And  one  quarter  of  the  man  by  force  of  an  auditd  quereld : 
yeare  after  that  he  shall  be  taken,  and  before  that  he  has  fully  ezecu- 
he  shall  have  his  land  delivered  tion,  he  appoints  his  executors  and 
to  himselfe  to  make  gree  to  the  dies,  his  executors  shall  not  have 
partye  of  the  debte,  and  he  may  sel  execution  by  scire  facioMf  but  writ 
it  while  he  is  in  prison,  and  lus  on  their  case  out  of  the  Chancery  to 
sale  shall  be  good  and  sure.  And  the  justices  to  hold  their  plea  on 
if  he  do  not  gree  within  a  quarter  their  suggestion  :  and  afterwards 
of  a  yere  or  if  it  bee  returned  they  shall  have  the  same  action  as 
that  he  bee  not  founde,  then  the  their  testator,  ut  iftet/ur*] — Olde 
recognisee  can  have  a  writ  of  the  Temtres,  §  23. 
Chauncery  which  is  called  extendi  And  note  well,  that  in  a  statute 
facias,  directed  to  the  sherife  merchant  the  recognisee  shall  have 
where  hee  hath  landes,  to  ex-  execution  of  all  the  lands  which  the 
tend  his  lands  and  goods,  and  to  reoognisour  had  the  day  of  the  re- 
deliver the  goods,  and  to  seise  cognisance  made,  and  any  time 
him  in  his  lands,  to  hold  them  to  after  by  force  of  the  same  statute, 
him  and  to  his  heires  and  his  as-  And  note  well,  that  when  any 
signes  till  that  the  debte  be  levyed  waste  or  destruction  is  made  by 
or  payed ;  and  for  that  time  he  is  the  recognisee,  or  by  him  ^lat  hath 
tenaunt  by  statute  merchant.  his  estate,  the  reoonisour  or  hys 

*  The  words  and  sentences  within  brackets  are  not  in  RasteWs  copy. 
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on  the  decease  of  his  companion  (t).     After  noticing  the 
joint-tenancy  of  husband  and  wife,  which,  from  the  unity  of 


eiecatonn  ihall  hare  the  same  law  statate  merchant  holdetfa  over  his 

as  18  before  salde  of  the  tenant  bj  terme,  he  that  hath  right  may  sue 

el^t.     And  this  is  by  the  statute  against  him  ti  venire  faeiai  ad  com- 

merchant  lately  made  at  Westmin-  putamdumf  or  else  enter  directly 

ster.  [as  npon  tenant  by  elegit*]. 
And  note  well,  if  the  tenannt  by 

*  But  otherwise  the  law  is,  with  regard  to  tenant /?er  elegit,  ut  diei" 
tur.—Pytu.  and  Berth.  1531. 


(t)  This  is  the  natural  and  regular  nements ;  for  that  would  be  to  de- 
consequence  of  the  union  and  enti-  prive  the  suryiyor  of  the  right 
rety  of  their  interest.  The  interest  which  he  has  in  all,  and  erery  part, 
of  two  joint-tenants  is  not  only  As  therefore  the  soniyor's  original 
equal  or  similar,  but  also  is  one  and  interest  in  the  whole  still  remains ; 
the  same.  One  has  not  originally  and  as  no  one  can  now  be  admitted, 
a  distinct  moiety  from  the  other ;  eaiher  jointly  or  seyerally,  to  any 
but,  if  by  any  subsequent  act  (as  share  with  him  therein ;  it  follows, 
by  alienation  or  forfeiture  of  either)  that  his  own  interest  must  now  be 
the  interest  becomes  separate  and  entire  and  seyeral,  and  that  he 
distinct,  the  joint-tenancy  instantly  shall  alone  be  entitled  to  the  whole 
ceases.  But,  while  it  continues,  estate  (whateyer  it  be)  that  was 
each  of  two  joint-tenants  has  a  con-  created  by  the  original  grant, 
current  interest  in  the  whole ;  and,  This  right  of  snryiyorship  is 
therefore,  on  the  death  of  his  com-  called  by  our  ancient  authors  the 
paniouy  the  sole  interest  in  the  Jut  aeereeeendi,  because  the  right, 
whole  remains  to  the  suryiyor.  For  upon  the  death  of  one  joint-tenant, 
the  interest,  which  the  suryiyor  accumulates  and  increases  to  the 
originally  had,  is  clearly  not  di-  suryiyors ;  or,  as  they  themsdyes 
Tested  by  the  death  of  his  com-  express  it,  "jvart  iUa  eommume 
panion ;  and  no  other  person  can  aecreeeit  euperetiiibut,  de  pereona 
now  daim  to  haye  a  Joint  estate  in  pereonam,  tuque  ad  ultimam  m- 
with  him,  for  no  one  can  now  haye  peretitem,*'  And  this  Jus  aeeree- 
an  interest  in  the  whole,  accruing  eendi  ought  to  be  mutual ;  which  I 
by  the  same  title,  and  taking  effect  apprehend  to  be  one  reason  why 
at  the  same  time  with  his  own ;  neither  the  king,  nor  any  corpora- 
neither  can  any  one  claim  a  eepa-  tion,  can  be  a  joint-tenant  with  a 
rate  interest  in  any  part  of  the  te-  priyate  person.      For  here  is  no 
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their  persons  by  marriage,  is  styled  a  tenancy  by  entiretiei, 
the  subject  is  continued  by  the  cases  put  concerning  joint 
estates  with  several  inheritances;  and  this  chapter  concludes 
by  noticing  in  what  instance,  and  upon  what  ground,  a  joint- 
tenant  is  able  to  charge  the  surviTorship,  the  mode  of 
severing  the  jointure  being  a  subject  necessarily  referred  to 
the  next  Chapter,  as  a  tenancy  in  common  arises  upon  every 
severance  of  a  joint-tenancy. 


matuality :  the  private  person  has  nefit  ci  samvorship  ;  for  the  king 
not  even  the  remotest  chance  of  and  a  corporation  can  nerer  die. — 
being  seised  of  the  entiretyi  by  be-     B.  C.  ii.  184. 
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CHAPTER  IV. 


TENANTS   IN    COMMON. 

Lyttleton  having  spoken  of  parceners,  which  are  only 
by  descent,  and  of  jomt-tenants,  which  are  only  by  purchase 
and  by  joint  title,  speaketh  now  of  tenants  in  common,  which 
may  be  by  three  means,  vig.  by  purchase,  by  descent,  or  by 
prescription  (§  310),  as  hereafter  in  this  chapter  shall  ap- 
pear.— Co.  Lytt,  188.  b. 

The  criteria  of  this  estate,  are:  1st.  Severalty  of  title; 
2nd.  An  occupation  undividedly  and  in  common.  Severalty 
of  title  is  the  chief  distinction,  as  is  evident  firom  the  case 
put  at  §  662.  The  only  unity  is  that  of  possession:  for  one 
tenant  in  common  may  hold  his  part  in  fee-simple,  the  other 
in  tail  or  for  life;  so  that  there  is  no  unity  of  interest.  One 
may  hold  by  descent,  the  other  by  purchase;  or  the  one  by 
purchase  from  one  person,  and  the  other  by  purchase  from 
another;  so  that  there  is  no  unity  of  title.  One's  estate 
may  have  been  vested  fifty  years,  the  other's  but  yesterday; 
so  there  is  no  unity  of  time. — B.C.  ii.  191. 


D^Mtion  qfa       ^^  TENANTS  in  commou  are  they  that  have  lands  or  tene- 
ments in  fee-simple,  fee-tail,  or  for  term  of  life,  &c.,  the  which 


coflimoM* 


^^  Tenauntes  en  comen  wunt  ceux,  qui  ant  terres  ou  tene^ 
mentes  en  fee-simple,  /eC'taiUe,  ou  pur  terme  de  vie,  ^.,  lea 
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have  such  lands  and  tenements  by  several  title,  and  not  by 
joint  title,  and  neither  of  them  knoweth  thereof  his  severalty, 
bnt  they  ought  by  the  law  to  occupy  such  lands  or  tenements 
in  common  pro  indimto,  to  take  the  profits  in  common.  And  w^y 
because  that  they  come  to  such  lands  or  tenements  by  seve« 
ral  titles,  and  not  by  one  self-same  joint  title,  and  their  occupa- 
tion and  possession  shall  be  bylaw  between  them  in  common, 
they  are  called  tenants  in  common.  As  if  a  man  enfeoff  two 
joint-tenants  in  fee,  and  the  one  of  them  alien  that  which  to 
him  belongeth  to  another  in  fee,  now  the  other  joint-tenant 
and  the  alienee  are  tenants  in  common,  because  they  are  in 
such  tenements  by  several  titles,  for  the  aHenee  cometh  in 
the  moiety  by  the  feoffment  of  one  of  the  joint-tenants,  and 
the  other  joint-tenant  hath  the  other  moiety  by  force  of  the 
first  feoffment  made  to  him  and  to  his  companion:  and  omouBitm. 
so  they  are  in  by  several  titles  and  by  several  feoffments,  &c. 

298  And  it  is  to  be  understood,  that  when  it  is  said  in  any  JSjJfcJ/'* 

quetuc  aunt  tielx  terres  ou  tenementea  per  severalx  titlesy  et 
nemy  per  joint  title,  et  nul  deux  eavoit  de  ceo  son  severally 
mes  Us  doientper  la  ley  occupier  tielx  terresou  tenementes  en 
comenpur  indevise  a  prendre  les  profites  en  eomen.  St  pur 
eeo  que  Us  aviendront  a  tielx  terres  ou  tenementes  per  se^ 
veralx  titles  et  nemy  per  un  mesme  Joint  title,  et  lour  occupa- 
tion et  possession  serra  per  la  ley  perentere  eux  en  eomen,  Us 
sount  appeUes  tenauntes  en  comen.  Sicome  un  home  enfeoffa 
deuxjointcTumntes  en  fee,  et  lun  deux  aliena  ceo  que  a  luy  af- 
fiert  a  un  autre  en  fee,  ore  lautre  jointenaunt  et  lalieni 
sount  tenauntes  en  comen,  puar  ceo  que  Us  sount  eins  en  tielx 
tenementes  per  severalx  titles,  qar  lalienS  vient  en  la  moyte 
per  le/eoj^ement  dun  des  Jointenauntes,  et  lautre  jointenaunt 
ad  lautre  moyte  perforce  de  U  premier  feoff ement  fait  a  luy 
et  a  son  compaignon :  et  issint  Us  sount  eins  per  severalx  titles 
et  per  severalx  feoffementes. 
2^  Et  est  assavoir,  que  quant  U  est  dit  en  ascun  lyver. 
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book,  that  a  man  is  seised  in  fee,  without  more  saying,  it 
shall  be  intended  in  fee- simple;  for  it  shall  not  be  intended 
by  this  word  "  in  fee,"  that  a  man  is  seised  in  fee-tail^  unless 
there  be  put  there  such  addition*,  sciL  fee-tail,  &c. 

39^  Also,  if  three  joint-tenants  be,  and  one  of  them  alien 
that  which  to  him  belongeth,  to  another  man  in  fee;  in  this 
case,  the  alienee  is  tenant  in  common  with  the  other  two 
joint-tenants:  but  yet  the  other  two  joint-tenants  are  seised  of 
the  two  parts  jointly,  and  of  these  two  parts  the  surviTor  be- 
tween them  two  holdeth  place. 

2^  Also,  if  there  be  two  joint-tenants  in  fee,  and  the  one 
giveth  that  which  to  him  belongeth  to  another  in  the  tail,  and 
the  other  giveth  that  which  to  him  belongeth  to  another  in  tai!, 
the  donee  and  the  other  joint-tenant  are  tenants  in  common,  &c. 
^^  But  if  lands  be  given  to  two  men,  and  to  the  heirs  of  their 
two  bodies  begotten,  the  donees  have  joint  estate  for  term  of 


que  home  eat  seisi  en  fee,  sauns  pluia  dire,  it  serra  eniendut 
per  fee-simple  ;  qar  il  ne  serra  entendus  per  tielparoU  en  fee 
que  home  est  seisi  en  /ee-taUle,  sinon  que  soit  mys  a  ceo  tiel 
addicion*,  sdl.  fee-taille,  ^c. 

2^  Item,  si  trois  jointenauntes  sount,  et  un  deux  aUena  ceo 
que  a  luy  affiert  a  un  autre  home  en  fee,  en  ceo  cos  lalieni  est 
tenaunt  en  comen  ovesque  les  autres  deux  jointenauntes  :  mes 
unqore  les  autres  deux  jointenauntes  sont  seisis  des  deux  parties 
jointement,  et  de  ceux  deux  parties  le  survivour  entre  eux  deux 
tient  lieu, 

^^  Item,  si  soient  deux  jointenauntes  en  fee,  et  lun  dona 
ceo  que  a  luy  affiert  a  un  autre  en  le  taUle,  et  lautre  dona  ceo 
que  a  luy  affiert  a  un  autre  en  le  taille,  le  donee  et  lautre 
Jointenaunt  sont  tenauntes  en  eomen,  ^e,  ^^  Mes  si  terres 
sont  dones  a  deux  homes  et  les  heires  de  lour  deux  corps  en- 
ffendres,  les  donees  ount  joint  estate  pur  terme  de  lour  vies,  et 


*  For  addicion,  LeitoUf  Maehi,f  and  Roh,  read  condicion. 
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their  liyes,  and  if  each  of  them  hath  issue  and  die,  their 
issues  shall  hold  in  common  &c.     But  if  lands  he  iriven  '^l^^mmi 
to  two  ahhots,  as  to  the  ahhot  of  Westminster,  and  to  the  *auant^ 
ahhot  of  Saint  Alhans,  to  have  and  to  hold  to  them  and  to 


b^gintdHg, 


their  successors;  in  this  case  they  have  forthwith  at  the  he-  SnwTS^' 
ginning,  estate  in  common,  and  not  joint  estate.  And  the  SZI!!^A«fifX 
reason  is,  for  this  that  every  ahhot  or  other  sovereign  of 
a  house  of  religion,  hefore  that  he  was  made  ahhot  or  so- 
vereign &c.,  was  but  as  a  dead  person  in  law,  and  when  he  is 
made  abbot  &c.,  he  is  as  a  man  or  person  in  law,  but  only  to 
purchase  and  have  lands  or  tenements  or  other  things  to  the 
use  of  his  house,  and  not  to  his  own  proper  use,  as  another 
secular  man  may;  and,  because  at  the  commencement  of  their 
purchase  they  are  tenants  in  common,  if  one  of  them  die,  the 
abbot  that  surviveth  shaU  not  have  aU  by  the  survivor,  but 
the  successor  of  the  abbot  that  dieth,  shall  hold  the  moiety  in 
common  with  the  abbot  that  surviveth  &c. 


^97  Also,  if  lands  be  iriven  to  an  abbot  and  to  a  secular  man.  The* 

si  ehescun  deux  ad  iuue  et  deme^  lour  issues  tiendront  en 
eamen,  ^e,  Mes  si  terres  sant  dones  a  deux  abbes,  sieome  al 
abbe  de  Westminster,  et  al  abbS  de  Seynt  Alban,  a  aver  et 
tener  a  eux  et  a  lour  suecessours;  en  ceo  eas  Us  cunt  meyntenauni 
al  commencemewty  estate  en  comen,  et  nemye  joint  estate,  Et 
la  cause  est,  pur  ceo  que  ehescun  abbS,  ou  autre  soveraiffne  de 
meason  de  religion,  devaunt  queil  fidst  fait  abbi,  ou  sove- 
raigne,  ^c,  il /uist  forsque  come  mart  persons  en  ley,  et  quatU 
il  est  fait  abbe,  ^.,  U  est  come  un  home  ou  persons  en  ley 
tantsolement  de  purchaeer  et  aver  terres  ou  tenementes,  ou 
autres  choses  al  use  de  sa  meason,  et  nemye  a  son  propre  use, 
come  autre  seculer  home  poet;  et  pur  ceo  en  commencement  de 
lour  purchace  Us  sount  tenauntes  en  comen,  si  lun  de  eux 
devie,  labbe  qui  survesquist  navera  mye  tout  per  le  surviwmr, 
mes  le  successour  de  labbS  qui  mourust,  tiendra  la  moyte  en 
comen  ovesque  lahbS  qui  survesquist,  ^c. 

^7  Item,  si  terres  soient  donez  a  un  abbi,  et  a  un  seculer 
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gifimai$to     to  have  and  to  hold  to  them,  9eil.  to  the  abhot  and  his  sac- 

fiofiiralaMl 

eurpetattptf    ccsson,  and  to  the  secular  man,  to  him  and  to  his  heirs,  then 

they  have  an  estate  in  common.  Causa  qua  wpra, 
Lmdgi»m  ^^^  Also,  if  lands  be  eiyen  to  two,  to  have  and  to  hold, 

habend'  iht      vU.  the  onc  moietv  to  the  one  and  to  his  heirs,  and  the  other 
Mtfoiw.cMd     moiety  to  the  other  and  to  his  heirs,  they  are  tenants  in 

mo<«4r  to  M«       OOmmOU*. 
otherfmaket 

2**!!I!!^  ^^  Also,  if  a  man  seised  of  certain  land  enfeoff  another  of 
v^i^mma  By  the  moicty  of  the  same  land  without  any  speech  of  assignment 
t^amSet^,  or  limitation  of  the  same  moiety  in  severalty,  at  the  time  of  the 
Money  teeom.  feoffment,  then  the  feoffee  and  the  feoffor  shall  hold  their 
jMgnemt^  parts  of  the  land  in  common,  300  that  is  to  say,  that  in  the 
ir.rr<.  ume  manner  as  is  aforesaid  of  tenants  m  common  of  lands 
'  '^^  or  tenements  in  fee-simple,  or  in  fee-tail,  in  the  same  manner 
can  it  be  said  of  tenants  for  term  of  life.  As  if  two  joint- 
tenants  be  in  fee,  and  the  one  letteth  to  one  man  that  which 

home,  a  aver  et  tener  a  eux,  sdl.  al  abbS,  et  a  9es  gueeeuows, 
et  al  seculer  home  a  luy  et  a  see  heiree,  donques  %U  aunt  estate 
en  eomen.  Causa  qua  supra. 

^^  Item,  si  terreeeoient  donee  a  deux,  a  oner  et  tener,  eest- 
aeeavoir,  lun  moyte  a  lun  et  a  see  heires,  et  lautre  moyte  a 
lautre  et  a  see  heires.  Us  sont  tenauntes  en  eomen*. 

^^  Item,  si  home  seisi  de  eerteyn  terre  enfeoffa  vn  autre  de 
le  moyte  de  mesme  la  terre  sauns  aseun  perlaunee  dassign' 
ment  ou  limytaeion  de  mesme  la  moyte  en  severalte,  al  tewips 
de  lefeoffement,  donques  Ufeoffi  et  lefeoffaur  tiendront  lour 
parties  de  la  terre  en  eomen,  ^^  eest  assavoir,  que  en  mesme  le 
manere  come  est  avauntdit  de  tenauntes  en  eomen,  de  terres  ou 
tenementes  en  fee-single,  ou  enfee^taxUe,  en  mesme  le  manere 
poet  estre  dit  de  tenauntes  a  terme  de  vie,  Sieome  deux 
jointenauntes  sount  en  fee,  et  lun  lessa  a  un  home  eeo  que  a 


*  In  Lttiau  Sf  Af.,  Machl,  Sf  Boh,,  thii  Bcction  is  placed  immediately 
after  §  300. 
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to  hhn  beloDgeth  for  term  of  life>  and  the  other  joint-temuit 
letteth  that  which  to  him  belongeth  to  another  for  term  of 
life,  &c.  the  two  lessees  and  the  other  joint-tenant  are  te- 
nants in  common  for  their  lives,  &c. 

301  Also,  if  a  man  let  lands  to  two  men  for  term  of  their  ^'"^C^^ 
lives,  and  the  one  grant  all  his  estate  of  that  which  to  him  JJJJJ^^m'' 
belongeth,  to  another,  then  the  other  tenant  for  term  of  life,  %|||j|2!|||^'" 
and  he  to  whom  the  grant  is  made,  are  tenants  in  common 
daring  the  time  that  both  the  lessees  be  alive. 

And  memorandutny  that  in  all  other  such  like  caaen,  al- 
though they  are  not  here  expressly  named  or  specified,  if  they 
be  in  like  reason,  they  are  in  the  like  law. 

*^  Also,  if  there  be  two  joint-tenants  in  fee,  and  the  one  f^^^^ 
letteth  that  which  to  him  belongeth  to  another  for  term  of  his  ^J^J^ET^ 
life,  the  tenant  for  term  of  life  during  his  life,  and  the  other  iJI^S;;!"  «*• 
joint-tenant  who  did  not  let,  are  tenants  in  common.  H^^VSm- 

And  upon  this  case  a  question  may  arise,  as  this:  put  the 

luy  ajfiert  pur  terme  de  vie,  et  lautre  jointetumnt  leasa  ceo 
que  a  luy  affiert  a  un  *autre  pur  terme  de  vie,  ^c,  lea  deux 
leeaeee  et  lautre  jointenaunt  wunt  tenauntea  en  eomen  pur 
lour  vice,  ^c. 

301  Item,  A  home  lesaa  terree  a  deux  homes  pur  terme  de 
lour  vies,  et  lun  graunta  tout  son  estate  de  eeo  que  a  luy 
affiert,  a  un  autre,  donques  lautre  tenaunt  a  terme  de  vie, 
et  celuy  a  qui  le  graunt  est  fait,  sont  tenauntes  en  comen 
duraunt  le  temps  que  ambideux  lessees  sount  en  vie, 

Et  memorandum,  que  en  toutes  autres  tielx  eases  eoment 
que  ne  souni  icy  expressemetU  moves  ou  specifies,  si  sount  en 
semblable  reason,  sount  en  semblable  ley. 

303  Item,  si  deux  jointenauntes  en  fee  sount,  et  lun  lessa 
eeo  que  a  luy  ajfiert  a  un  autre  pur  terme  de  sa  vie,  le  tenaunt 
a  terme  de  vie  duraunt  sa  vie,  et  lautre  jointenaunt  qui  ne  lessa 
pas,  sount  tenauntes  en  eomen. 

Et  sur  eeo  cos  une  question  poet  sourdre,  come  en  tiel  cas 
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tenant  amnmt  case  that  the  lessor  hath  issue  and  die.  liTine  the  other  loint-te- 
^^'HL^^^ST^  i^<^^  '^s  companion,  and  living  the  tenant  for  term  of  life,  the 
•***»^-  question  may  he  this :  "Whether  the  reversion  of  the  moiety,  &c. 

which  the  lessor  hath,  shall  descend  to  the  issue  of  the  lessor^ 
or  that  the  other  joint-tenant  shall  have  this  reversion  hy  the 
survivor? 
N.R^siy  tki*       Some  have  said  in  this  case,  that  the  other  joint-tenant  shall 
toouubem-     have  this  reversion  hy  the  survivor:  And  their  reason  is  this, 
ttnvedamdn-  BcU.  that  whcu  the  joint-teuBnts  were  jointly  seised  of  fee* 
303,  in  n.        simple,  &c.  although  that  the  one  of  them  made  estate  of 
that  which  to  him  helongeth  for  term  of  life,  and  although 
that  he  hath  severed  the  freehold  of  that  which  to  him  he- 
longeth hy  the  lease,  yet  he  hath  not  severed  the  fee-simple, 
hut  the  fee-simple  remains  to  them  jointly  as  it  was  hefore: 
and  so  it  seemeth  to  them,  that  the  other  joint-tenant,  which 
surviveth,  shall  have  the  reversion  hy  the  survivor,  &c. 
i4rMjflAm'«  And  others  have  said  the  contrary,  and  this  is  their  reason, 

eeU.  when  one  of  the  joint-tenants  leaseth  that  to  him  helongeth, 

mett<mu9f  que  le  lesiour  ad  iseue  et  detie,  vivaunt  lautre 
jointenaunt  wn  compaignon,  et  vivaunt  le  tenaunt  a  terme  de 
vie,  la  queaiionpoet  eetretieU:  Silerevereionde  le  moyte,  ^c. 
que  le  leeaour  avoit,  deseendra  al  ieeue  le  lessour,  ou  que  lautre 
jointenaunt  avera  ceo  per  le  eurvivour  ? 

Aeeuns  ount  dit  en  eeo  cos,  que  lautre  jointenaunt  avera  eel 
revereionper  lemtrvivour:  et  lour  reason  eet  tiel^  sdl.  que 
quant  lee  jointenauntes  furent  jointement  seisis  de/ee^mple, 
^.,  eoment  que  lun  deux  fiet  estate  de  eeo  que  a  hty  qfiert 
pur  terme  de  vie,  et  eoment  queil  ad  severe  le  franktene- 
ment  de  ceo  que  a  luy  affiert  per  le  leese,  unquore  il  nod 
severe  le  fee-^mple,  mes  le  fee-single  demourt  a  euxjointene- 
ment  come  il  fuist  adevaunt :  et  issint  semble  a  euxj  que 
lautre  jointenaunt  qui  survesquist,  avera  la  revereion  per 
le  survivour,  ^c. 

Et  autres  ount  dit  le  contrarie,  et  eeo  est  lour  reason, 
scil.  quant  lun  des  jointenauntes  lessa  ceo  que  a  luy  affiert 


(frfnion. 
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to  another  for  term  of  his  life,  hy  such  lease  the  freehold  is  mtuhuai- 
severed  from  the  jointure;  and  hythe  same  reason,  the  rever-  <«•.  9340.375. 
sion  that  is  depending  upon  the  same  freehold  is  severed  from  ^  j^,'  4«.' 
the  jointure.     Also  if  the  lessor  had  reserved  to  him  a  yearly  Tsa. 
rent  upon  the  lease,  the  lessor  solely  shall  have  the  rent,  &c. 
the  which  is  a  proof,  that  the  reversion  is  solely  in  him*,  and  *  |  »8, 314. 
that  the  other  hath  nothing  in  the  reversion,  8rc,    Also  if  the  ^  .  ^ 
tenant  for  term  of  life  were  impleaded,  and  made  default  after  j!S!t^£!!u 
default,  then  the  lessor  shall  be  of  this  solely  received,  to  defend  ^{^' 
his  right,  and  his  companion  in  this  case  shall  in  no  manner  be  Jm  <^a  n^' 
received,  which  proveth  the  reversion  of  tfie  moiety  to  be  rmttocr^ 
only  in  the  lessor:  and  so  by  consequence,  if  the  lessor  dieth,  ttaitd.) 
living  the  lessee  for  term  of  life,  the  reversion  shall  descend 
to  the  heir  of  the  lessor,  and  shall  not  come  to  the  other 
joint-tenant  by  the  survivor,  Ideo  quere.     But  in  this  case,  if  AHmtatabi 
that  joint-tenant  who  hath  the  freehold,  have  issue,  and  die,  ptmemtonemt- 

not  atumlin 

liviuff  the  lessor  and  the  lessee,  then  it  seemeth  that  the  jotmhtnotm- 
same  issue  shall  have  this  moiety  in  demesne,  and  in  fee  by 

a  un  autre  pur  terme  de  sa  vie,  per  tiel  lees  le  frankte- 
nement  est  severe  de  le  jointure ;  et  per  mesme  le  reason, 
la  revereion  que  est  dependant  sur  mesme  le  Jranktene- 
ment  est  severe  de  le  jointure.  Auxi  si  le  lessour  ust  reserve 
a  luy  un  aimuell  rente  sur  le  lees,  le  lessour  solement  avera  le 
rente,  ^c,  le  quel  est  un  prove  que  la  revereion  est  solement  en 
luy,  et  que  lautre  nad  riens  en  la  revereion,  ^e.  Auxi  si  le 
tenaunt  a  terme  de  vie/uist  emplede,  ^c,  etfist  defaute  apres 
defaute,  donques  le  lessour  serroit  de  ceo  solement  resceu  a  de- 
fendre  son  droit,  et  son  compaignUm  en  ceo  cas  en  nul  manere 
serra  reseeu,  le  quel  prove  la  revereion  de  le  moyte  destre 
tantsolement  en  le  lessour  ;  et  sic  per  consequens,  si  le  lessour 
mourust  vivaunt  le  lessS  pur  terme  de  vie,  la  revereion  de- 
seendra  al  heire  de  le  lessour  et  nemy  deviendra  a  lautre 
joint enaunt  per  le  survivour,  Ideo  quere.  Mes  en  ceo  cas  si 
celuy  jointenaunt  qui  ad  le  franktenement,  ad  issue  et  devie, 
vivaunt  le  lessour  et  le  lessS,  donques  il  semble,  que  mesme 
lissue  aver  a  cest  moyte  en  demesne,  et  en  fee  per  discent ; 
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descent;  for  that  freehold  cannot  hy  nature  of  jointure  be 
annexed  to  a  reversion,  &c. :  and  it  is  certain,  that  he  who 
leased  was  seised  of  the  moiety  in  his  demesne  as  of  fee,  and 
none  shall  have  any  jointure  in  his  freehold,  therefore  this 
jfiMMM  shall  descend  to  his  issue,  &c.  8ed  quare,  ^os  But  if  it  be 
inaaevenmoe,  80  that  the  law  lu  this  casc  be  such,  that  if  the  lessor  die, 

[fltitit]  then 

tfu  wnimr-  livinff  the  lessee,  and  livins  the  other  joint-tenant  that  hath  the 
dMtroifed,  fr^hold  [t.  €.  an  estate  in  possession]  of  the  other  moiety, 
that  the  reversion  shall  descend  to  the  issue  of  the  lessor,  then 
is  the  joint-holding  and  the  title  which  any  of  them  can  have 
by  the  survivor  by  the  right  of  the  jointure,  annulled  and  al- 
together defeated  for  ever. 

In  the  same  manner  it  is,  if  that  joint-tenant  who  hath  the 
freehold  die,  hving  the  lessor  and  the  lessee,  if  the  law  be 
such  that  his  freehold  and  fee  which  he  hath  in  the  moiety 
shall  descend  to  his  issue,  then  the  jointure  shall  be  defeated 
for  ever  (a). 

pur  ceo  que  Jranktenement  ne  poet  per  nature  de  jointure 
estre  annexe  a  un  revercum,  ^c.,  et  il  eat  certeyn,  que  celuy 
qui  leeaafiiist  seisi  de  la  moyte  en  eon  demesne  come  de/ee,  et 
md  avera  ascun  jointure  en  eon  /ranktenement,  ergo  ceo 
deecendera  a  eon  ieaue,  ^c,  Sed  queere.  ^^  Mea  ei  iseint  aoit 
que  la  ley  en  ceo  cas  est  tiel,  que  ai  le  leesour  devie  vivaunt  le 
lesaSi  et  vivaunt  lautre  jointenaunt,  qui  ad  le  Jranktenement 
de  lautre  moyte,  que  la  revercion  deecendera  al  ieeue  de  le 
leaeoury  donques  eat  le  jointenour  et  le  title  que  aacun  devx 
poet  aver  per  le  aurvivour  per  le  droit  de  le  jointure,  aniente 
et  tout  ouatrement  defete  a  touteajoura. 

En  meame  le  manere  eat,  ai  celuy  jointenaunt  qui  ad  le 

Jranktenement  devie,  vivaunt  le  leaaour  et  le  leaai,  ai  la  ley 

aoit  tiel  que  aon  franktenement  et  fee  queil  ad  en  la  moyte 

deecendera  a  aon  iaaue,  donquea  le  jointure  aerra  defete  a 

touteajoura. 

m 

^S^^SSm,         (^)  ^^  ^^  reason  is  this,  for  if    of  the  death  of  him  that  was  first 
the  jointure  be  severed  at  the  time     deceaf^ed,  the  benefit  of  the  survi- 


revivM. 
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3M  (b)  Also  if  three  joint-tenants  be,  and  the  one  release  by  ^ff^qfome 
his  deed  to  one  of  his  companions  all  the  right  which  he  hath  meattnfto 
in  the  land,  then  hath  he  to  whom  the  release  is  made,  the  pti>»it>ns,  is  to 

cnatt  a  to  • 

third  part  of  the  lands  by  force  of  the  said  release,  and  he  M»My(n«oM- 

and  his  companion  hold  the  other  two  parts  jointly.    And  '*'«»<««« 
as  to  the  third  part  that  he  hath  by  force  of  the  release, 
he  holdeth  that  third  part  with  himself  and  his  companion  in 

common.     ^^  And  it  is  to  be  observed,  that  sometimes  deed  i{«jM««mitter 

of  release  shall  take  effect  and  enure  to  put  the  estate  of  him  hand,  ^,*^' 

who  made  the  release,  in  him  to  whom  the  release  is  made,  as  joMtenimt*- 

bifttrangw*» 
ralmuetofnu- 
band  hahoM 

30*  (6)  Item,  H  troia  jointenauntes  90unti  et  lun  relessaper  ^nudetp, 
son/ait  aundewa  compaignons  tout  le  droit  que  il  avoit  en 
la  terre,  donques  ad  eeluy  a  qui  le  relet  est  /ait,  la  tierce 
partie  de  lee  terrea  per  force  de  le  dit  relee,  et  il  et  son  com- 
paignon  teignont  les  autres  deux  parties  jointemetU.  Et 
quant  a  la  tierce  partie  queil  ad  per  force  de  le  reles,  il  tient 
eel  tierce  partie  ovesque  luy  mesme  et  son  compaigium  en 
eomen.  ^^5  jEt  est  assavoir,  que  ascun  foils  fait  de  reles 
prendra  effecte  et  urera  pur  metier  testate  de  celuy  qui  fist  le 
reles,  a  eeluy  a  qui  le  reles  est  fait,  sicome  en  cas  avantdit,  et 


Tor  18  utterly  destroyed  for  erer,  as  death  the  jointure  was  severed ;  for 

hath  been  said  afore  in  the  Chap-  so  long  as  he  lived  the  lease  con- 

ter  of  joint-tenants  (§  291).    But  tinned ;  and,  secondly,  that  not- 

in  the  case  aforesaid,  if  tenant  for  withstanding  the  act  of  any  one  of 

life  dieth  in  the  life  of  both  the  the  joint-tenants,  there   must  be 

joint-tenants,  they  are  joint-tenants  equal  benefit  of  survivor  as  to  the 

again  as  they  were  before.  freehold.      But  here  if  the  other 

If  two  joint-tenants  be  in  fee.  joint-tenant  bad  first  died,   there   ^ffbct«tfona 

and  the  one  letteth  his  part  to  ano-  had  been  no  benefit  of  survivor  to  leuejbr  hit 

ther  for  the  life  of  the  lessor,  and  the  lessor  without  question. — Co.   ^"^  '^'^' 

the  lessor  dieth,  some  say  that  his  Lyit,  193.  a. 
part  shall  survive  to  his  compa-        (b)  This  and  the  four  following 

nion ;  for  by  his  death  the  lease  sections  belong  more  properly  to 

was  determined.    And  others  hold  the  Chapter  on  releases. — Bitio'9 

the  contrary,  and  their  reason  is;  Introd. p,  113. 
first,  for  that  at  the  time  of  his 


352 


LYTTLETON's  tenures.  [book  III. 


9trangei*ar9. 
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nothing  hvt 
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fooniv  (/«•- 
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imitter 
to  droit 

JMflOMlDOlM 


toto,  S  478, 
fiSS. 


in  the  case  aforesaid,  and  also  as  if  joint  estate  be  made  to  the 
husband  and  to  his  wife,  and  to  a  third  person,  who  releaseth 
all  his  right  which  he  hath,  &c.  to  the  husband,  then  hath 
the  husband  the  moiety  which  the  third  person  had,  and 
thereof  the  wife  hath  nothing.  And  if  in  such  case  the  third 
releaseth,  &c.  to  the  wife  not  naming  the  husband  in  the  re- 
lease, then  hath  the  wife  the  moiety  which  the  third  had,  &c.> 
and  the  husband  hath  nothing  thereof  but  in  right  of  his 
wife,  because  that  in  such  case,  the  release  shall  enure  to  make 
the  estate  to  him  to  whom  the  release  is  made,  of  all  that 
which  belongeth  to  him  who  maketh  the  release,  &c.  (e). 
3<^  And  in  some  case,  a  release  shall  enure  to  put  all  the 
right  which  he  who  maketh  the  release  hath,  »eil,  to  him  to 
whom  the  release  is  made:  as  if  a  man  seised  of  certain  te« 
nements  is  disseised  by  two  disseisors,  (who  are  thus  joint- 
tenants,  §  278),  if  the  disseisee  by  his  deed  release  all  the 


auxint  ncome  joint  estate  est  fait  a  le  baron  et  a  sa  feme^  et 
a  la  tierce  pereone,  qui  relessa  tout  eon  droit  queil  ad,  ^c,,  a 
le  baron,  adonques  ad  le  baron  la  moyte  que  le  tierce  avoit,  et 
la  feme  de  ceo  nod  riens,  Et  ei  en  tiel  cat  le  tierce  relessa, 
^c,  a  la  feme  nient  nosmaunt  le  baron  en  le  reles,  donques  ad 
la  feme  la  moyte  que  le  tierce  avoit,  ^c,  et  le  baron  nod 
riens  de  ceo  forsque  en  droit  sa  feme,  pur  ceo  que  en  tiel  cas 
le  reles  urera  tie  f  aire  estate  a  eeluy  a  qui  le  reles  est  fait,  de 
tout  ceo  que  affiert  a  eeluy  qui  fait  le  reles,  ^c.  ^^  Et  en 
ascun  cas  vn  reles  urera  de  metter  tout  le  droit  que  U  ad  qui 
fait  le  reles,  sdl.  a  eeluy  a  qui  le  reles  est  fait :  Sicome  home 
seisi  de  certeynes  tenementes  est  disseisiper  deux  disseisours, 
si  le  disseisi  per  son  fait  relesse  tout  le  droit,  ^.,  a  un  des 


(c)  The  Sj^e,  in  the  end  of  this 
section  implieth  adiyereity  between 
a  release  which  enures  by  way  of 
mitter  Vettate,  (whereof  Lytileton 
here  speaketh),  and  a  release  that 
enures  by  way  of  extinguishment : 


for  of  a  lease  enuring  by  way  of 
extinguishment  made  to  the  hus- 
band, the  wife  shall  take  benefit; 
or  to  the  wife,  the  husband  shall 
take  benefit,  as  hereafter  shall 
more  at  large  be  said* 
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right,  &c.  to  one  of  the  disseisors,  then  he  to  whom  the  re- 
lease is  made,  shall  have  and  hold  all  the  tenements  to  him 
solely,  and  shall  oust  his  companion  of  every  occupation 
thereof.  And  the  reason  b,  for  that  the  two  disseisors  were 
in  the  tenements  hy  wrong  hy  them  done,  against  the  law, 
and  when  one  of  them  happeth  (t.  e,  ohtains)  the  release  of 
him  that  hath  right  of  entry,  &c.  this  right  in  such  case  vests 
in  him  to  whom  the  release  is  made,  and  he  is  in  like  plight, 
as  if  he  who  had  the  right,  &c.,  [had  entered  and  afterwards*] 
infeoffed  him,  &c.  And  the  reason  is,  for  that  he  who  before 
had  an  estate  by  wrong,  9eil.  by  disseisin,  &c.  hath  now  by 
the  release  a  rightful  estate,  &c.  ^^  And  in  some  case,  a  re-  jmmmiomm 
lease  shall  enure  by  way  of  extinguishment,  and  in  such  case,  mmettobath. 
such  release  shall  aid  the  joint-tenant  to  whom  the  release  was 
not  made,  as  well  as  him  to  whom  the  release  be  made.     As 

digseissours,  donques  celuy  a  qui  le  relet  est  /ait,  avera  et 
tiendra  toutes  les  tenementes  a  luy  aolement,  et  oustera  eon 
eompa^non  de  chescun  occupacion  de  ceo,  Et  la  cause  est, 
pur  ceo  que  lee  deux  diseeisoure  Jurent  eins  en  les  tenementes 
per  tort  per  eux  fait,  eneountre  la  ley,  et  quant  un  deux 
happe  le  reles  de  celuy  qui  ad  droit  dentre,  ^c,  cest  droit  en 
tiel  cas  veste  en  celuy  a  qui  le  reles  est  fait,  et  est  en  tiel 
plite,  sieome  sil  qui  avoit  droit,  ^c,  [iwoit  entre  et  puis*]  luy 
enfeoffd,  ^c.  Et  la  cause  est,  pur  ceo  queil  qui  avoit  devaunt 
estate  per  tort,  sal,  per  disseisin,  ^c,  ad  ore  per  le  reles  un 
estate  droiturel,  ^c,  307  £t  en  aseun  cas  un  reles  urera  per 
voy  dextientisement,  et  en  tiel  cas  tiel  reles  eidera  le  jointe- 
nant  a  qui  le  reles  ne  fuist  fait,  auxihien  come  a  celuy  a  qui 
le  reles  soit  fait.     Sieome  si  un  home  soit  disseisi,  et  le  dis- 


*  The  wordf  within  brackets  first  appear  in  Redm.  and  Berth, ;  these 
and  snbsequent  editions  which  retain  themi  do  not  have  the  preceding 
^e.t  and  in  the  later  editions  jn«t#  is  rejected,  so  that  this  passage  has 
been  hitherto  read  according  to  BatUlVi  Transl.  and  in  suck  plight  a»\f 
he  that  had  the  right  had  entred  snd  etrftojfed  Mm,  Sfc. 

A    A 
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if  a  man  be  disseised,  and  disseisor  makes  a  feoffment  to  two 
men  in  fee,  if  the  disseisee  release  by  his  deed  to  one  of  the 
feoffees,  this  release  shaU  ennre  to  both  the  feoffees,  for  this 
that  the  feoffees  have  estate  by  the  law,  viz.  by  feoffment,  and 
not  by  wrong  done  to  any  other,  &c. 

3^  In  the  same  manner  it  is,  if  the  disseisor  make  a  lease  to 
a  man  for  term  of  his  life,  the  remainder  over  to  another  in 
fee,  if  the  disseisee  release  to  the  tenant  for  term  of  life  alibis 
right,  &c.  this  release  shall  enure  as  well  to  him  in  the  re- 
mainder, as  to  the  tenant  for  term  of  life,  [and  shall  maintain 
and  aid  the  right  of  him  in  the  remainder,  as  well  as  the  right 
of  the  tenant  for  term  of  life*].  And  the  reason  is,  for  this 
that  the  tenant  for  life  cometh  to  his  estate  by  course  of  law, 
and  therefore  this  release  shaU  enure  and  taketh  effect  by 
way  of  extinguishment  of  the  right  of  him  who  releaseth,  &c. 
And  by  this  release  the  tenant  for  term  of  Ufe  hath  no  more 


seisour  fait  feoffement  a  deux  homes  en  fee^  et  le  disseisi 
release  per  aan/ait  aun  de  lea/eoJ^Sa,  donques  tiel  reles  urera 
a  ambideux  lee  feoff is^  pur  ceo  que  l^  feoff 6s  ount  estate  per 
la  ley,  scil.  per  feoffement,  et  nemy  per  tort  fait  a  nuttuy, 

^^  En  mesme  le  manere  est  si  le  disseisour  fait  un  lees  a  un 
home  pur  terme  de  sa  me,  le  remeyndre  oustre  a  un  entire  en 
fee,  si  le  disseisi  relessa  a  le  tenaunt  a  terme  de  vie  tout  son 
droit,  ^c.,  eel  reles  urera  auxibien  a  celuy  en  le  remeyndre 
come  a  le  tenaunt  a  terme  de  vie,  [et  meynteynera  et  eidera  le 
droit  celuy  en  le  remeyndre,  auxibien  come  le  droit  de  le 
tenaunt  a  terme  de  vie*^,  Et  la  cause  est,  pur  ceo  que  le  te- 
naunt a  terme  de  vie  vient  a  son  estate  per  cours  de  ley,  et 
pur  ceo  cell  reles  urera  et  prent  effecte  per  voye  dextientise- 
ment  de  droit  de  celuy  qui  relessa,  ^c,     Et  per  tiel  reles  le 


*  The  wordi  within  brackets  occur  onlj  in  Pym,   1516,  Hedm., 
Berth,,  Middl,  Sm.,  Powell,  and  Toityl  1554. 
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ample  or  greater  estate  than  he  had  before  the  release  made 
to  him,  and  the  right  of  him  that  releaseth  is  altogether  ex- 
tinct: and  inasmuch  as  this  release  cannot  inlarge  the  estate 
of  the  tenant  for  Ufe,  it  is  reason  that  this  release  shall  enure 
to  him  in  the  remainder,  &c. 

More  shall  be  said  of  releases  in  the  Chapter  of  Releases. 

^^  Also  if  there  be  two  parceners,  and  the  one  alien  that  Menatkm  «y 

parcener 

to  her  belongeth,  to  another,  then  the  other  parcener  and  the  ««*««««««• 
alienee  are  tenants  in  common.  ""«  «^  <*« 

other  pareener. 

310  Also  tenants  in  common  can  be  by  prescription,  as  if  TVnoMy  <n 
the  one  and  his  ancestors,  or  those  whose  estate  he  hath  in  preecHpOon, 

8  183. 

one  moiety,  have  holden  in  common  the  same  moiety  with 
the  other  tenant  who  hath  the  other  moiety,  and  with  his 
ancestors,  or  with  those  whose  estate  he  hath,  pro  indivisOy  ^c, 
from  time  memory  runneth  not.  And  divers  other  manners 
may  make  and  cause  men  to  be  tenants  in  common,  which 
are  not  here  expressed  (d). 

tenaunt  a  terme  de  vie  nadpluis  ample  ne  greindre  estate,  que 
il  avait  devaunt  ie  reles  fait  a  luy^  et  le  droit  celuy  qui  re- 
lessa  est  tout  oustrement  extient :  et  entaunt  que  cell  reles  ne 
poet  enlarger  lestate  de  le  tenaunt  a  terme  de  vie,  il  est  reason 
que  eel  reles  urera  a  eeluy  en  le  remeyndre,  ^e. 

Pluis  serra  dit  de  relesses  en  le  Chapitre  de  Relesses. 

309  Item,  si  soient  deux  parceners^  et  lun  aliena  ceo  que  a 
luy  ajfiert,  a  un  autre,  donques  lautre parcener  et  lalieni  sount 
tenauntes  en  eomen. 

310  Item,  tenauntes  en  eomen  poient  estre  per  prescription, 
sicome  lun  et  ses  auncestres,  ou  ceux  que  estate  il  ad  en  une 
moyte,  ount  tenus  en  eomen  mesme  la  moyte  ovesque  lautre  tC" 
naunt  qui  ad  lautre  may  te,  et  ovesque  ses  auncestres  ou  ovesque 
ceux  que  estate  il  ad  pro  indiviso,  &c.,  de  temps  dount  me- 
morie  ne  court,  ^c,  Et  divers  autres  maneres  poient /aire  et 
causer  homes  desire  tenauntes  en  eomen,  que  ne  sount  icy  ex- 
presses. 


(d)  Of  this,  besides  Lyttleton,     there  is  as  good  authority  in  law, 

A    A    2 
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inreaiaetum»,       311  Also  in  soiue  CHSC  tenants  in  common  ouerht  to  have  of 

and  in  actitms  ,  ,  ,  .  *^ 

^^iiS!  ^'^^  possession  seyeral  actions,  and  m  some  cases  they  shall 

SSctaTnt)^*^*'  J^™  ^  ^^^  action.     For  if  there  be  two  tenants  in  common 

tetwuBjneom-  ^nd  thcj  bc  disseiscd,  they  ought  to  have  against  the  dis- 

2tS«Ii^  seisor  two  assises,  and  not  one  assise;  for  each  of  them  ought 

^^i^SdTtnd  ^  ^*^®  ^^®  assise  of  his  moiety,  &c.     And  the  reason  is,  for 

^J^JI^J^^  that  the  tenants  in   common  were   seised,    &c.  by  several 

M^S!i£r^  titles.     But  otherwise  it  is  of  joint  tenants;   [for  if  there  be 

tSSXf'SS^t  twenty  joint-tenants,  and  they  are  disseised,  they  shall  have 

aSaSiS^Jeve'  in  all  their  names  but  one  assise,  because  they  have  but  one 

etheratnaU        JOlUt  title* J. 

aeHom,  unie$9      ^^^  Also  if  thcrc  bc  three  joint-tenants  and  one  release  to  one 
Mfv-j-co.  ^      of  his  fellows,  all  the  right  which  he  hath,  &c.,  and  afterwards 
the  other  two  are  disseised  of  the  entirety,  &c.     In  this  case 

31^  Item,  en  ascun  ecu  tenauntes  en  comen  doient  oner  de  lour 
possesnon  sever alx  accions,  et  en  ascun  cm  iUjoindront  en  un 
aecion.  Qar  si  wunt  deux  tenauntes  en  comen,  et  ils  sont 
disseisis,  ils  doient  avoir  envers  le  disseisour  deux  assises,  et 
nemy  une  assise,  car  chescun  de  eux  covient  aver  une  assise  de 
sa  moyte,  ^c,  Et  la  cause  est,  pur  ceo  que  tenauntes  en 
comen  furent  seisis,  ^c,  per  severalx  titles.  Mes  autrement 
est  de  jointenauntes ;  [qar  si  soient  vint  jdntenauntes,  et  ils 
sont  disseisis,  ils  averount  en  touts  lour  nosmes  forsque  un  as- 
sise,  pur  ceo  queils  nount  forsque  un  joint  title*'], 

31^  Item,  si  soient  trois  jointenauntes,  et  un  relesse  a  un  de 
ses  compaignons  tout  U  droit  queil  ad,  ^c,  et  puis  les  autres 
deux  sont  disseisis  de  lentierte^  ^c,  en  ceo  cas  les  deux  autres 


Lytt  190.  6. 


as  there  is,  for  all  his  other  cases  between  them,  but  not  between 

throughout  his   three  books,  but  tenants  in    common. — Co,  Lyit, 

joint-tenants  cannot  be  by  prescrip-  195.  b. 
tion,  beeause  there  is  no  survivor 


*  The  words  within  brackets  do  not  appear  in  the  Paptr  MS. 
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the  two  others  shall  have  several  assises,  &c.,  in  this  form, 

mI.  they  shall  have,  in  both  their  names,  one  assise  of  the  two 

parts,  &c.,  for  this  that  they  held  the  two  parts  jointly  at  the 

time  of  the  disseisin.     And  as  to  the  third  part,  he  to  whom 

the  release  was  made,  ought  to  have  of  that  one  assise  in  his 

own  name,  for  that  he,  as  to  the  same  third  part,  is  thereof  Erampieo/ 

tenant  in  common,  &c.,  because  he  cometh  to  his  third  part  4c. 

by  force  of  the  release,  and  not  only  by  force  of  the  jointure. 

313  Also   to  the  sue  actions  which  affect  the*    realty,   iftwopar- 


there  be  diversities  between  parceners  that  are  in  by  divers  ^ 
Descents,   and  tenants  in  common:    [for  if  two  parceners  ««***•*««• 
seised  of  certain  land  in  fee,  have  issue  two  sons  andf]  die 

averount  severcUx  tusises,  ^c,  en  eeo/burme,  sdl.  iU  averauni  en 
lour  ambideux  nouns,  une  assise  de  les  deux  parties,  ^c,  pur 
ceo  que  les  deux  parties  ils  teignount  joyntment  al  temps  de  le 
disseisin,  Et  quant  a  la  tierce  partie,  celuy  a  que  la  reles 
Juist/ait,  covient  aver  de  ceo  une  assise  en  son  noun  demesne, 
pur  ceo  que,  quaunt  a  mesme  la  tierce  partie,  il  est  de  ceo 
tenaunt  en  comen,  ^.,  pur  ceo  queil  vient  a  eel  tierce  partie 
per  force  de  reles,  et  nemy  tantsolement  per  force  de  joyn^ 
ture, 

313  Item,  quant  a  suer  daccions  que  trenehent  en*  le  realte,  il 
est  diversite  perentre  parceners  qui  sont  eins  per  divers 
discentes,  et  tenauntes  en  comen :  [j^ar  si  deux  parceners  seisies 
de  certeyne  terre  en  fee  ount  issue  deux  files,  etf\  demertmt 


*  TtmehoMnU  U  realUt  Pyna.  1516 :  touehent  le  realte,  Redm., 
Berth.,  MidtU.,  Sm.,  Powell,  Tottyl  1554:  touehent  en  le  realte, 
Tottyl  1557  (both  editioiu),  1567,  1572,  1577 :  touchant  le  realte, 
Tottyl  1581  (by  West),  1585-8,  which  last  reading  is  foUowed  by  aU 
siibseqnent  editions. 

t  Hie  text  as  above  is  accordant  with  the  three  earliest  editions, 
Redm.,  Berth.,  Middl.,  8m.,  Powell,  Tottyl  1554,  and  all  the  editions  of 
RoMteWe  Transl.  The  more  modem  or  common  copies,  which  may  be 
said  to  commence  with  TottyVe  two  corrected  editions  in  1557,  adopt  the 
following  and  ordinary  reading  of  this  passage,  {y\i.)^For  if  a  man 
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without  partition  made  between  them,  by  which  the  one 
moiety  descends  to  the  son  of  the  one  parcener,  and  the 
other  moiety  descends  to  the  son  of  the  other  parcener,  and 
they  enter  and  occupy  in  common,  and  be  disseised,  in  this 
case  they  shall  have  in  their  two  names  one  assise,  and  not 
two  assises.  And  the  cause  is,  that  albeit  they  come  in  by 
divers  descents,  &c. ;  yet  they  are  parceners,  and  a  writ  of 
partition  lieth  between  them.  And  they  are  not  parceners, 
having  regard  or  respect  only  to  the  seisin  and  possession  of 
their  mothers;  but  they  are  parceners,  having  respect  rather 
to  the  estate  which  descended  from  their  grandfather  to  their 
mothers,  for  they  cannot  be  parceners  where  their  mothers  were 
not  parceners  before,  &c.  And  so  to  such  respect  and  con- 
sideration, 8ciL  as  to  the  first  descent,  which  was  to  their 
mothers,  they  have  a  title  in  parcenary,  the  which  makes 
Fbtthtifttn     them  parceners.     And  also  they  are  but  as  one  heir  to  their 

sauna  partician  fait  entre  eux,  per  que  lune  moyte  deacenderoit 
a  leajitea  dune  parcener,  et  lautretnoyte  descendiat  at  fits  dau- 
tre  parcener,  et  Us  entrount  et  oecupiount  en  eamen  et  sount 
disseisis,  en  ceo  cos  Us  averont  en  lour  deux  nouns  ttne  assise 
et  nemy  deux  assises,  Et  la  cause  'est,  que  coment  queils 
veiffnount  einsper  divers  discentes,  ^c,  unqore  Us  sount  par^ 
ceners,  et  brief  de  partidpacione  faciend^  gist  entre  eux,  Et 
Us  ne  sount  parceners  eiaunt  regarde  ou  respecte  tantsolement 
a  le  seisin  et  possession  de  lour  meres,  mes  Us  sount  parceners 
pluis  eiaunt  respecte  de  testate  que  descendist  de  lour  aiel 
a  lour  meres,  qar  Us  ne  potent  estre  parceners  ou  lour  meres  ne 
/urent  parceners  adevaunt.  Et  issint  a  tiel  respecte  et  con- 
sideracion,  scil.  quant  a  le  premier  discent  que  fiiist  a  lour 
meres.  Us  ount  un  title  enparcenerie,  le  quel  fait  eux  parceners. 
Et  auxi  Us  ne  sount  forsque  come  un  heire  a  lour  comen  aun- 


seUed  qf  certain  land  in  fee  hath  istue  two  daugktert,  and  dieth,  amd 
the  daughtere  enter ^  ^e,,  and  each  qf  them  hath  issue  a  son,  and  die 
without  partition  made  between  them, — Sfc. 


I 
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common  ancestor,  t.  e.  to  their  grandfather,  from  whom  the  but  o^Mrto 

land  descended  to  their  mothers.     And  for  these  causesf,  Imi. 
before  partition  between  them,  &c.,  they  shall  have  one  assise, 
although  they  come  in  by  several  descents,  &c. 

31^  Also,  if  there  be  two  tenants  in  common  of  certain  3v>nm«»  *• 

land  in  fee,  and  they  will  give  this  land  to  a  man  in  tail,  or  jSSHwhmthe^ 

let  it  to  one  for  term  of  life,  yielding  to  them  yearly  a  certain  m^cmi^  Md 

rent,  and  a  pound  of  pepper,  and  a  hawk,  or  a  horse,  and  muiS!^ 

they  are  seised  of  this  service,  and  afterwards  the  whole  rent  aawu,  ijtr 

,  .  otantfti6t$  M9 

is  behind,  and  they  distrain  for  this,  and  the  tenant  maketh  ca  Lytt.  197. 

rescous.     In  this  case,  as  to  the  rent  and  pound  of  pepper, 

they  shall  have  two  assises,  and  as  to  the  hawk,  or  the  horse, 

but  one  assise.     And  the  reason  why  they  shall  have  two 

assises  as  to  the  rent  and  pound  of  pepper,  is  this,  insomuch  as 

they  were  tenants  in  common  by  several  titles,  and  when  they 

made  a  gift  in  the  tail  or  lease  for  term  of  life,  &c.,  saving  to 

them  the  reversion,  and  yielding  to  them  certain  rent,  &c., 

such  reservation  is  incident  to  their  reversion,  and  for  this  that  f  sss  9, 347, 

ceatre,  scil.  a  lour  aiel  de  qui  la  terre  dewendist  a  lour  meres. 
Et  puT  ceux  cauaea,  devaunt  particion  entre  eux^  ^.,  iU  ave- 
routU  un  assise,  content  queils  viendrount  einsper  sever ake  dis^ 
centes,  ^. 

31^  Item,  si  sount  deux  tenauntes  en  comen  de  certeyne 
terre  en  fee,  et  Us  doneront  ceU  terre  a  un  home  en  le  taille, 
ou  lesseroni  a  un  Home  pur  terme  de  vie,  rendaunt  a  eux  an- 
nuelment  un  certeyne  rente,  et  un  libre  de  peper,  et  un  es- 
perver,  ou  un  ckivall,  et  ils  sount  seisis  de  cest  service,  et 
puis  tout  le  rente  est  aderere,  et  ils  distreignont  pur  ceo,  et  le 
tenaunt  a  eux  fait  rescous.  En  ceo  cas  quant  a  le  rente  et 
libre  de  peper  ils  averont  deux  assises,  et  qwxunt  a  lesperver 
ou  le  chival,  forsque  une  assise.  Et  la  cause  pur  que  ils 
averont  deux  assises,  quant  a  le  rent  et  libre  de  peper,  est 
ceo,  entaunt  que  ils  furent  tenauntes  en  comen  per  severalx 
titles,  et  quaunt  ils  fierount  un  done  en  le  taille  ou  lees  pur 
terme  de  vie,  ^c,  savaunt  a  eux  la  revercion,  et  rendant 
a  eux  certeyn  rente,  ^c,  fiel  reservacion  est  incident  a  lour 
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their  reversion  is  in  common,  and  by  several  titles,  as  their 
possession  was  before,  the  rent  and  other  things  that  can  be 
severed,  and  were  reserved  unto  them  upon  the  gift  or  upon 
the  lease,  which  are  incidents  by  the  law  to  their  reversion, 
such  things  so  reserved*  were  of  the  nature  of  reversion,  and 
entitlef  tnat  the  reversion  is  to  them  in  common  by  several 
titles,  and  it  behoveth  that  the  rent  and  the  pound  of  pepper, 
which  ma^  be  severed,  be  to  them  in  common  and  by  several 
titles,  and  if  this  they  shall  have  two  assises,  and  each  of 
them  in  his  assise^  shall  make  his  plaint  of  the  moiety  of  the 
rent,  and  of  the  moiety  of  the  pound  of  pepper:  but  of  the 
hawk,  or  of  the  horse,  which  cannot  be  severed,  they  shall 
have  but  one  assise;  for  a  man  cannot  make  a  plaint  in  assise 

revereion,  et  par  ceo  que  lour  revercion  est  en  comen  et  per 
severalcc  titles,  sicame  lour  possession  fuist  devaunt,  le  rente  et 
autres  chases  que  potent  estre  sever es,  etfurent  a  eux  reserves 
sur  le  done,  ou  sur  le  Ues,  queux  sont  incidents  per  la  ley  a 
lour  reverdon,  tielx  chases  issint  reserves*  furent  de  la  nature 
de  reverdon,  et  entitlountf  que  la  revereion  est  a  eux  en 
comen  per  severalx  titles,  et  il  covient  que  le  rente,  et  le  lihre 
de  peper,  queux  poient  estre  sever es,  soient  a  eux  en  comen, 
per  severalx  titles^  et  de  ceo  ils  averont  deux  assises,  et  chescun 
deux  en  son  assiseX  ferra  sapleint  de  la  mayte  de  le  rente,  et  de 
le  lihre  de  peper  :  mes  de  lesperver,  ou  de  chivaU  que  ne poient 
estre  severes,  ils  averont  forsque  une  assise,  qar  home  ne  poet 


*  RatteWs  TranBlation  reads  tevered  in  ed.  1581,  1586,  1597,  bat  not 
inPof06//1551. 

t  ThiB  word  entitUmnt^  has  been  cornipted  to  enttmi,  intumueh,  so 
that  in  the  corrupted  copies  this  reads  as  the  oommencement  of  a  new 
sentence,  Et  entani-^and  tnnumueh.  This  passage  is  corrected  in  an 
edition  of  Pyn9.  1516,  (which  reads  as  in  the  text),  by  a  contemporary 
hand,  viz.  de  reversion^  quel  reversion  est;  and  all  the  editions  of 
BaateWs  Transl.  read  accordingly,  qf  ike  reversion,  wkieh  reversion  is 
lo  them  —  ^c. 
X  Poss.  Lettou  Sf  M.f  possession,  Machl.  8f  Rok. 
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of  the  moiety  of  a  hawk,  or  of  a  horse,  &c.  (f).  In  the  same 
mamier  it  is  of  other  rents  and  of  other  services,  which  te- 
nants in  common  have  in  gross  by  divers  titles  (/). 

315  Also  as  to  actions  personal,  tenants  in  common  onght  Bnmm  ir^ 


to  have  snch  actions  personals  (^)  jointly  in  all  their  names,  join  in  per- 

that  is  to  say,  of  trespass,  or  of  offences  which  concern  their  u,  that  i^pti-' 

J»  r--  >  gonalaetiim» 

tenements  m  common;  as  of  breaking  their  houses,  breaking  theg  an  joint' 


, — .WmW*  Jvm 

of  their  closes,  feeding,  wasting,  and  defouling  of  their  grass,  '^^l^"'^'*^ 


9WIVW9m 


cutting  their  wood,  of  fishing  in  their  piscary,  and  such  like.   iRBoiaetimu 
In  this  case  tenants  in  common  shall  have  one  action  jointly,  <^fiB^^,^ 
and  shall  recover  jointly  their  damages,  because  the  action  is 
in  the  personalty,  and  not  in  the  realty. 


dieditftarmU 


Che  action  iMw 


/aire  une  pleint  en  assUe  de  la  moyte  dun  etperver,  ou  dun 
chivall,  ^c.  En  metme  le  manere  ett  dautres  rentef  et 
dautres  servieet  que  tenauntee  en  comen  ount  en  grosae  per 
divere  iitlee. 

315  Item,  quant  a  aceiont  peraonelxy  tenauntes  en  eomen  de- 
verount  aver  Helx  acciona  personelx  jaintement  en  toutee  lour 
nouns,  ceataasavoir,  de  treapaa,  ou  offence  que  touche  lour  tene- 
mentea  en  comen,  aicome  debruaer  de  lour  meaaona,  denfreindre 
de  lour  cloaca,  depaater,  degaater,  et  dcfouler  de  lour  herbea, 
de  couper  lour  hoya,  depeacher  en  lour peacherie,  et  hujysmodi. 
Et  ceo  caa  tenauntea  en  comen  averont  une  accion  jointement, 
et  recoveront  jointement  lour  damagea,  pur  ceo  que  laccion  eat 
en  le  peraonalte,  et  nemy  en  le  realte. 


(tf)  Here  is  impHed,  or  any  other 
entire  rent  or  service. 

(/)  That  is,  by  several  titles, 
and  not  hy  one  joint  title,  as  hath 
been  said. 

(y)  By  this  it  appeareth,  that  te- 
nants in  common  shall  have  per- 
sonal actions  jointly.  And  it  is  to 
be  observed,  that  where  damages 


are  to  be  recovered  for  a  wrong 
done  to  tenants  in  common,  or 
parceners  on  a  personal  action,  and 
one  of  them  die,  the  survivor  of 
them  shall  have  the  action ;  for  al- 
beit the  property  or  estate  be  seve- 
ral between  them,  yet,  (as  it  ap- 
peareth by  Ljfttleton)  the  persona! 
action  is  joint. — Co,  Lyit,  198.  a. 
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Thtmmie.  316  Also,  if  two  tenants  in  common  make  a  lease  of  their 

tenements  to  another  for  term  of  years,  yielding  unto  them 

yearly  certain  rent  during  the  term,  if  the  rent  he  hehind, 

&C.9  the  tenants  in  common  shall  have  one  action  of  debt 

against  the  lessee,  and  not  divers  actions,  for  that  the  action 

is  in  personalty '*'. 

Partition  not       ^^^  Also,  tenants  in  common  can  well  make  partition  be- 

iaw{^te<iNir^  tween  them  if  they  will,  though  they  shall  not  be  compelled 

davueompa-   to  make  partition  by  the  law;  but  if  they  make  partition  be- 

table  b^0tat,  r  j  ^  j  r 

31 H.  8, «.  1,  tween  themselves  by  their  agreement  and  consent,  such  par- 

1^'  sso  ^1^011  is  good  enough,  as  is  adjudged  in  the  book  of  assises. 

«♦. «».  '  [Poach.  3E.4  (A).] 

Tenancy  in  ^^^  Also,  ss  there  be  tenants  in  common  of  lands  and  tene- 

316  Item,  gi  deux  tenauntea  en  eomen  fount  un  lees  de  lour 
tenementes  a  un  autre  pur  terme  dee  om,  rendaunt  a  eux  on- 
nuelement  certeyn  rente  duraunt  le  terme,  si  le  rente  soit  ode-- 
rere,  ^c,  les  tenauntes  en  eomen  averont  une  accion  de  dette 
envers  le  lessi,  et  nemy  divers  accions,  pur  ceo  que  laecion  est 
en  personalte* . 

318  Item,  tenauntes  en  eomen  potent  Hen  faire  particion 
enter  eux  sils  txnllent,  coment  que  its  ne  serront  compeUes  de 
faire  particion  per  la  ley;  mes  sils  fount  entre  eux  particion 
per  lour  agrement  et  consent,  tiel  particion  est  assetes  bon, 
come  est  ajugge  en  le  lyver  dassises. 

319  Item,  sicome  y  sont  tenauntes  en  eomen  de  terres  et  te- 


*  Here  follows  in  all  the  copies  since  Redm,  (the  editions  of  Ruteifg 
Translation  excepted),  an  addition  to  Lyttleton  which  forms  the  317th 
section  or  snbdivision  of  the  text  by  Wett.  1581.  As  it  is  consonant  to 
law,  it  may  be  noticed,  ffii.  '*  But  in  avowry  for  the  said  rent,  they  ought 
to  sever ;  for  this  is  in  the  realty,  as  the  assise  is  above."  In  Redm,  this 
addition  forms  the  conclusion  to  the  315th  section. 


(A)  This  book  is  of  great  autho-     cause  it  principally  containeth  the 
rity  in  law,  and  is  so  called,  be-     proceedings  upon  writs  of  assise  of 
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ments,  &c.,  as  aforesaid;  90  in  the  same  maimer  there  he  commoDof 
possessions  and  properties^  of  chattels  real  and  personal:  as  sxunpiflL 
if  a  lease  be  made  of  certain  lands  to  two  men  for  term  ^'  ^'"'^ 
of  twenty  years,  and  when  they  be  thereof  possessed,  the 
one  of  the  lessees  granteth  that  which  to  him  belongeth,  to 
another  during  the  term,  then  he  to  whom  the  grant  is  made, 
and  the  other,  shall  hold  and  occupy  in  common  (t). 

3^  Also,  if  two  joint^tenants  have  the  wardship  of  the  s-  a  waxd- 

,  *  ship,  (iMidk  f« 

body  and  lands  of  an  infant  within  age,  and  one  of  them  ^^^^'*^ 
grant  to  another  that  which  to  himself  belongeth  of  the  same 
ward,  then  the  grantee,  and  the  other  who  did  not  grant, 
shall  haye  and  hold  this  in  common,  &c.  {K), 

nementeit  ^c,  come  est  avauntdit :  en  memne  le  manere  y 
9ont  posaeenone  et  propreteeti*^  de  ehatelx  realx  et  peraonelx  : 
sicome  ei  lees  soit  fait  de  eerteynes  terres  a  deux  homes  pur 
terme  de  xx.  cms  et  quaunt  Us  sount  de  eeopossessiones,  lun  de 
les  lessees  graunta  ceo  que  a  luy  affiert  duraunt  le  terme,  a  un 
autre,  donques  mesme  celuy  a  qui  le  grawnt  est  fait,  et  lautre 
tiendra  et  oceupiera  en  eomen. 

3^  Item,  si  deux  jointenauntes  ont  la  garde  de  corps  et  de 
terres  dun  enfavnt  deins  age,  et  lun  deux  graunta  a  un  autre 
ceo  que  a  luy  affiert  de  mesme  la  garde,  donques  le  grauntS  et 
lautre  que  ne  graunta  pas,  averont  et  tiendront  ceo  en  cometi, 
4^. 


*  Ptmetiourz  et  proprieturez—potsetwrM  and  proprietors,  Comb, 
MSS.,  RasteWe  Traxul.  accords  with  the  text  as  aboTe  given  from  the 
three  earliest  editions. 


novel  disseisin,  which  in  those  days 
was  feetinum  et  frequent  reme* 
dium.'-Co,  Lytt,  198.  6.  The  re- 
ference  to  the  Year-Book  appears 
in  Redm,  and  in  RaetelVt  Transl. 

(t)  The  same  law  it  is,  if  the  one 
lessee  in  this  case  make  a  lease  for 
part  of  the  term,  the  second  lessee 
and  the  other  are  tenants  in  com- 


mon, as  hath  been  said  in  the 
Chapter  of  Joint-tenants.  The  ^e. 
in  this  section  implieth  other  here- 
ditaments, whereof  men  maybe  te- 
nants in  common,  whereof  sufficient 
hath  been  said  before. — Co,  Jjytt. 
199.  a. 

(A)  Here  ^c.  implieth  any  other 
entire  chattel. 
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321  In  the  same  manner  it  is  of  chattels  personals.  As  if 
two  have  joint  estate  hy  gift,  or  by  buying  a  horse  or  an  ox, 
&c.,  and  the  one  grant  that  which  to  him  belongeth  to  another, 
then  the  grantee  and  the  other  that  did  not  grant  shall  have 
and  possess  such  chattels  personal  in  common,  &c.:  and  in 
such  cases  where  divers  persons  have  chattels  real  or  personal 
in  common,  and  by  divers  titles,  if  the  one  of  them  dieth,  the 
other  who  survives  shall  not  have  this  by  the  survivor,  but 
the  executors  of  him  that  dieth  shall  hold  and  occupy  that 
with  him  who  surviveth,  as  their  testator  did  or  ought  in  his 
life,  because  their  titles  and  rights  in  this  case  were  se- 
veral, &c. 

3^  Also,  in  the  case  aforesaid,  as  if  two  have  an  estate  in 
common  for  term  of  years,  and  the  one  occupy  all,  and  putteth 
the  other  out  of  possession  and  occupation,  he  that  is  put  out 
of  occupation  shall  have  against  the  other  a  writ  of  ejeetione 
fimuBy  of  the  moiety,  &c.  333  Jq  the  same  manner  it  is 
where  two  hold  the  wardship  of  lands  or  tenements  during 


321  En  mewne  le  manere  est  de  ehateux  personehe :  sicome 
deux  ount  joint  estate  per  done  ou  per  achate  dun  chivall  ou 
hoefy  ^c,  et  lun  graunte  ceo  que  a  luy  affiert  a  un  autre : 
donques  le  grauntS  et  lautre  qui  ne  graunta  pas,  averount  et 
posiderount  tielx  ehateux  personelx  en  comen,  ^c,  Et  en 
tielx  cases,  ou  divers  persones  ount  ehateux  realx  ou  personelx 
en  comen  et  per  divers  titles,  si  lun  deux  mourust  les  auires 
que  survesqount,  naverount  ceo  per  le  survivour,  mes  les  exeeu- 
tours  celuy  qui  mourust  tiendrount  et  occupierount  ceo  ovesque 
luy  qui  survesquist,  sicome  lour  testatour  fist  ou  devoit  en  sa 
vie,  pur  ceo  que  lour  titles  et  droitz  en  ceo  casjurent  severalx, 

323  Item,  en  le  cas  avauntdit,  sicome  deux  ount  estate  en 
comen  pur  terme  dans,  et  lun  occupia  tout,  et  myst  lautre 
hors  de  possession  et  occupacion,  ^.,  donques  celuy,  qui  est 
mys  hors  doccupacion  avera  envers  lautre  brief  de  ejeetione 
firmee,  de  la  moyte,  ^.  333  j^/  mestne  le  manere  est  lou 
deux  teignount  la  garde  des  terres  ou  tenementes  duraunt  le 
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the  nonaee  of  an  infant,  if  the  one  oust  the  other  of  his  pos^  <«a<iMt  the 

^  *  ochflT  to  re- 

session,  he  that  is  ousted  shall  have  a  writ  of  efeetmeni  de  2S^^2' 
gitrd  oithe  moiety,  &c.,  because  these  things  are  but  chat-  ^SJnS^fl 
tels  real,  and  can  be  apportioned  and  severed,  &c.,  but  no  Jjjjjj^^j^^- 
such  action,  tha^  is  to  say,  Quare  claiuum  mum  fregit^  et  J^JJ^J^^^Tw- 
herbam  suam,  ^c,  coneulcavit  et  consumpsit,  ^c,  and  such  '"^'^ 
like  actions,  the  one  cannot  have  against  the  other;  for  this 
that  each  of  them  may  enter  and  occupy  in  common,  &c., 
through  and  by  all  the  lands  and  tenements  which  they  hold 
in  common.     But  if  two  be  possessed  of  chattels  personals  in 
common  by  divers  titles,  as  of  a  horse,  an  ox,  or  a  cow,  &c., 
if  the  one  take  this  all  to  himself  out  of  the  possession  of  the 
other,  the  other  hath  no  other  remedy  but  to  take  it  from 
him  who  hath  done  to  him  the  wrong,  to  occupy  in  common, 
&c.,  when  he  can  see  his  time,  &c. 

In  the  same  manner  it  is  of  chattel  real,  which  cannot  be. 
severed,  as  in  the  case  aforesaid,  where  two  be  possessioners 
of  a  wardship  of  the  body  of  an  infant  within  age,  if  the  one 

nonage  dun  en/aunt,  si  lun  ousta  lautre  de  sa  posaeaHon,  il 
qui  eat  ouate  avera  hriefe  dengettement  de  garde  de  la  moyte, 
^c,  pur  ceo  que  ceux  choaea  aont  chateux  retUx,  et  paient  eatre 
apporcionea  et  aeverea,  ^c.  Mea  nul  tiel  accian,  ceataa- 
aavoir,  Quare  clausum  suum  fregit  et  herbam  suam,  &c.,  con- 
eulcavit et  consumpsit,  &c.,  et  hujusmodi  actiones,  &c.,  lun 
ne  poet  aver  envera  lautre,  pur  ceo  que  cheacun  deux  poet 
entrer  et  occupier  en  comen,  ^c.  per  my  et  per  toutz  lea  terrez 
et  tenementea  queux  ila  teignount  en  comen.  Meaai  deux  aont 
poaaeaaionea  de  chatelx  peraonelx  en  comen  per  divera  titlea^ 
aicome  dun  chivall,  ou  boef,  ou  vache,  ^c,  ai  lun  prent  ceo 
tout  a  lug  hora  de  poaaeaaion  dautre,  lautre  nad  nul  autre  re^ 
medye  mea  de  prendre  ceo  de  luy  qui  ad  fait  luy  le  tort,  pur 
occupier  en  comen,  ^c,  quant  il  poet  veier  aon  ten^,  ^c. 

En  meame  le  manere  eat  de  chateU  reall,  que  ne  poet  eatre 
aevere,  aicome  en  le  cm  avauntdit,  que  deux  aount  poaaeaaionea 
dun  garde  de  corpa  dun  en/aunt  deina  age,  ai  lun  prent  len- 
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taketh  the  infant  out  of  the  possession  of  the  other,  the  other 
hath  no  remedy  by  any  action  by  the  law,  but  to  take  the  in- 
fant, out  of  the  possession  of  the  other  when  he  seeth  his  time. 

Seisin  mtf  ^^  Also,  wheu  a  man  in  pleading  will  shew  a  feoffinent 

SJJSSS.**'  made  unto  him,  or  a  gift  in  tail,  or  a  lease  for  life,  of  any 
lands  or  tenements,  there  he  shall  say,  by  force  of  which  fe- 
ofEment,  gifk,  or  lease,  he  was  seised,  &c.,  but  where  one  will 
plead  a  lease  or  grant  made  to  him  of  chattel  real  or  perso- 
nal, there  he  shall  say,  by  force  of  which  he  was  possessed, 
&c. 

More  shall  be  said  of  tenants  in  common  in  the  Chapters 
of  Releases  and  Confirmations,  and  Tenant  by  Elegit*. 

fawnt  hors  de  po8se9sume  dautre,  lautre  nod  ascune  remedye 
per  ascun  accion  per  la  ley,  mee  de  prendre  lettfaimt  hore  de 
lepoeeeeeion  dautre  quaunt  il  veiet  eon  temps,  ^c. 

3^  Item,  qu(mnt  un  home  en  pleder  voiUe  numetrer  un 
feoffement  fait  a  luy  ou  un  done  en  le  tenUe,  ou  un  lees  pur 
terme  de  vie  dascunes  terres  ou  tenementes,  la  il  dirra  per 
force  de  quell  feoffement,  done,  ou  lees  ilfkdst  seisi,  ^.,  mes 
Um  un  voiUe  pleder  un  lees  ou  graunt  fait  a  luy  de  chatel 
reaU  ou  personell,  la  il  dirra,  per  force  de  quel  il  fuit  pos^ 
sessione,  ^c. 

Pluis  serra  dit  de  tenementes  en  comen  en  les  Cha^tres  de 
Belesses  et  Confirmaeions,  et  tenaunt  per  Elegit*. 


*  See  tmtet  §  291,  ad  fin.  The  later  copies  in  French  do  not  refer  to 
the  Chapter  on  Confirmation^  nor  does  Sir  Edward's  Coke*9  Copy  and 
Translation  do  so.    The  aboye  text  accords  with  Batteirs  Transl. 
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ESTATES   UPON   CONDITIONS. 

A  CONDITION  is  a  kind  of  law  or  bridle  annexed  to  one's 
act,  staying  or  suspending  the  same,  and  making  it  uncertain 
whether  it  shall  take  effect  or  not; — it  is  also  sometimes  an- 
nexed to,  and  depending  upon,  estates;  and  sometimes  an- 
nexed to,  and  depending  upon,  recognizances,  obligations, 
contracts,  and  other  things.  Conditions  also  are  contained 
in  acts  of  parliament  and  records.  But  of  these  we  speak 
not  here  in  the  ensuing  matters,  which  are  especially  to  be 
applied  to  such  conditions  as  are  usuaDy  contained  in  deeds, 
and  annexed  to  the  realty,  i.  e.  to  estates  in  fee-simple,  fee- 
tail,  for  life  or  years. — Touchst.  117. 

Estates  upon  condition,  or  rather  those  qualifications  that 
are  annexed  to  real  estates  by  donors  or  grantors,  are  classed 
by  Lyttleton  as  conditions  in  deed  (t.  e.  expressed),  and  con- 
ditions in  law  (t.  e.  imphed). 

Conditions  expressed,  he  informs  us,  are  when  the  words  of 
the  giit  or  grant  operate  as  a  restraint  upon  the  estate  granted 
or  intended  to  be  passed;  or,  to  use  his  own  significant  lan- 
guage, the  estate  of  the  feoffee  is  defeasible,  if  the  condi- 
tion be  not  performed  (§  325).  With  regard  to  this  kind 
of  conditions,  they  are  divided  into  conditions  precedent  and 
conditions  subsequent ;  and  here  it  may  be  noticed,  with  re- 
gard to  these  conditions,  that  although  their  primary  object 
is  to  operate  as  a  restraint,  yet  they  may  subsist  to  create  and 
enlarge,  as  well  as  to  defeat  an  estate;  for  the  quantity  of  es- 
tate which  may  pass  from  the  grantor,  may  be  granted  with 
such  condition  annexed  to  it  as  he  may  think  fit  to  create. 
8o,  where  a  condition  is  to  be  performed  before  the  estate 
can  commence  or  vest,  it  is  called  a  condition  precedent ;  but 
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where  the  effect  of  a  condition  is  either  to  enlarge  or  defeat 
an  estate  already  commenced,  it  is  called  a  condition  subse- 
guent. 

With  respect  to  conditions  precedent,  which  are  defeasible 
upon  condition,  or  restrained,  or  do  not  vest  mitil  the  con- 
dition be  performed,  Lyttleton  instructs  his  reader  hy  ex- 
amples, viz,  of  a  condition  precedent  to  enlarge  an  es- 
tate (§  349,  350);  of  a  restraint  against  alienation  to  parti- 
cular persons  (§  361);  of  an  estate  defeasible  on  condi- 
tion (§  364);  of  a  mortgage  (§  332);  all  which  cases  inyolve 
the  collateral  learning  of  tender  (§  341);  satisfaction  and 
performance,  to  which  last  the  doctrine  of  cy  prea  (§  352)  is 
referred. 

With  respect  to  the  remedy  the  donor,  feoffor,  or  grantor 
has  on  breach  of  the  condition,  Lyttleton  tells  us  he  is  at 
liberty  to  enter  (a)  for  the  condition  broken;  in  which  case 
he  is  said  to  be  in  (t.  e,  again  seised)  of  his  former  estate  (b) : 
as  conditions  are  in  legal  language  said  to  "enure  in  priyity," 
so  that  none  but  privies  shall  take  advantage  of  them,  no 
one  can  enter  for  a  condition  broken,  except  the  feoffor, 
donor,  or  grantor  and  lessor,  or  their  heirs  (§  347),  the 
conclusion  or  consequence  is,  that  as  none  but  privies  shall 
avoid  an  estate  previously  made  for  the  breach  of  a  condition, 
so  none  but  privies  shall  take  a  new  estate  by  the  perform- 
ance of  a  condition. — Plowd.  24  (c).  The  same  doctrine 
applies  to  reservations  (§  346). 


(a)  Entry  by  a  legal  owner  is 
a  notorious  act  of  ownership,  and 
equivalent  to  a  feodal  investitixre 
by  the  lord,  and  gives  the  owner 
seisin,  and  makes  him  complete 
owner  of  the  estate  and  capable 
of  conveying  it  from  himself,  either 
by  descent  or  purchase.  As  to  the 
nature  of  making  entry  and  claim, 
poti,  $  417,  419,  422,  423.  B.C. 
iii.  175;  iv.  147. 


(6)  Regularly  this  is  true,  but  to 
this  rule  there  are  many  excep- 
tions.— Co.  Lytt.  202.  a.  And 
the  Abridgments,  tit.  Condition, 

(c)  But  now  by  stat.  32  Hen.  8, 
c.  34,  the  grantees  or  assignees  of  a 
reversion  may  take  advantage  of 
re-entries  and  forfeitures  for  con- 
ditions broken. — See  Co.  Lytt. 
215. 
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Estates  upon  condition  expressed,  are  not  determined,  ipw 
facto^  on  the  breach  of  the  condition,  bnt  only  upon  the 
donor,  &c.,  entering  or  bringing  his  ejectment  upon  a  real  or 
supposed  entry  to  recover  the  possession,  and  this  is  the 
chief  test  of  the  distinction  between  this  dass  of  conditions 
and  that  of  conditions  implied,  which  will  next  attract  the 
reader's  attention. 

The  conditions  in  law  (§  378)  or  implied,  are  either  by 
common  law  or  by  statute  laws.  The  first  sort  are,  some 
of  them,  founded  on  skill,  as  where  an  office  is  granted,  there 
is  a  condition  tttcith  implied,  that  if  the  grantee  doth  not  ex- 
ecute it  faithfully  according  to  the  trust,  the  grantor  may  put 
him  out.  And  some  are  without  skill,  as  where  an  estate  is 
made  for  life  or  years  of  land,  there  is  this  condition  implied, 
that  if  the  lessee  do  waste,  he  shall  forfeit  the  place  wasted; 
or  if  the  lessee  make  a  feoffment  of  the  land  he  shall  forfeit 
his  estate,  and  the  lessor  shall  enter.  And  where  an  estate 
is  made  in  fee  of  land;  this  condition  is  implied,  that  the 
feoffee  shall  not  alien  it  in  mortmain.  [And  to  every  estate 
of  tenant  by  the  curtesy,  in  dower,  for  life,  &c.,  there  is 
a  condition  in  law  secretly  annexed  to  their  estates,  that  if 
they  alien  in  fee,  &c.,  that  he  in  the  reversion  or  remainder 
may  enter. — Co,  Lytt,  233.  6.]  And  these  conditions  do 
sometimes  give  a  recovery,  and  no  entry,  as  in  the  case  of 
waste,  and  sometimes  they  give  an  entry  and  no  recovery, 
as  in  the  case  of  alienation  in  mortmain.  In  the  case  of 
exchange  also  there  is  a  condition  in  law,  [viz,  that  if,  after 
an  exchange  of  lands,  either  party  be  evicted  of  those  which 
were  taken  by  him  in  exchange,  through  defect  in  the  other's 
title,  he  shall  return  back  to  his  own,  by  virtue  of  the  im- 
pHed  warranty  contained  in  all  exchanges. — B.  C.  ii.  323. 
Tauchat.  118,  290]. 

Lyttleton  next  mentions    another   species   of   condition 

in  law,  which  shortly  after  his  time  was  termed  a  limita- 

tion,  because  the  cases  put  as  examples  of  this  estate  (j§  380, 

382),  are  but  times  of  limitations,  t.  e.  the  estate  shall  cease 

-  '1 
on  the  happening  of  the  events  mentioned  in  those  two 

B    B 
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sections,  the  practical  effect,  in  those  two  cases  heing,  that 
the  freehold  in  law  is  cast  upon  the  feoffor  or  lessor,  so  that 
he  has  the  possession  in  law  before  entry:  as  if  land  is  given 
to  a  man  in  tail  so  long  as  J.  S.  shall  have  issue  of  his  body, 
or  until  J.  S.  shall  die  without  issue  of  his  body,  there,  if 
J.  S.  dies  without  issue,  the  land  shall  revert,  and  the  same 
effect  takes  place  as  in  the  cases  last  named;  for  the  words  90 
long  as  and  until,  or  similar  expressions  denoting  duration  of 
time,  are  words  which  mark  the  boundary  and  the  uttermost 
continuance  of  the  estate  granted,  while,  on  the  other  hand, 
a  condition  marks  some  event  which  if  it  happen,  is  to  defeat 
the  estate. 

The  circumstance  of  the  utmost  time  of  continuance  being 
marked  by  this  species  of  condition  in  law,  scil.  a  limita- 
tion, distinguishes  it  from  conditions  generally  so  termed;  for 
when  an  estate  is  granted  to  A.  B.,  upon  condition  that  he 
does  not  do  a  particular  act,  the  estate  is  said  to  be  limited 
until  such  an  act  is  done.  So  if  land  is  granted  to  a  man 
until  out  of  the  rents  and  profits  he  shall  have  made  one 
hundred  pounds.  In  these  cases,  the  estate  determines  so 
soon  as  such  a  particular  act  is  done  by  A.  B.,  or  so  soon  as 
he  has  received  the  one  hundred  pounds,  and  the  next  sub- 
sequent estate  which  depends  upon  such  determination,  be- 
comes immediately  vested,  without  any  act  to  be  done  by 
him  in  expectancy,  or  the  land  reverts  to  the  grantor,  as  it 
may  chance  to  happen  in  either  case:  *'  so  that,"  as  the 
author  of  the  Touchstone  expresses  himself,  *^  howsoever  a 
limitation  hath  much  affinity  and  agreement  with  a  con- 
dition, and  therefore  it  is  sometimes  called  a  condition  in 
law,  both  of  them  do  determine  an  estate  in  being  before; 
and  a  limitation  cannot  make  an  estate  to  be  void  as  to 
one  person,  and  good  as  to  another;  as  if  a  gift  be  made 
in  tail  to  one  and  his  heirs-male,  until  he  do  such  a  thing, 
and  then  his  estate  to  cease  and  go  to  another:  yet  herein 
they  differ;  1.  A  stranger  may  take  advantage  of  an  estate 
determined  by  limitation,  and  so  he  cannot  upon  a  condition; 
2.  A  limitation  doth  always  determine  the  estate  without 
entry  or  claim,  and  so  doth  not  a  condition." — Touchst.  121. 
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Conditions  in  devises  which  are  expressed  in  terms  where 
the  sense  amounts  to  a  limitation,  are  generally  so  taken,  for 
the  intent  only  is  regarded  in  such  instruments,  and  the 
words  although  they  are  not  apt  in  law  for  the  subject-mat^ 
ter,  yet  will  be  drawn  to  the  intent;  for  devisors  are,  by  a 
favourable  construction  of  law,  deemed  inopea  cannlii:  so 
also  in  cases  of  wills  and  devises,  it  is  Ailly  settled,  that  a 
condition  is  to  be  construed  to  be  precedent  or  subsequent, 
as  the  intent  of  the  testator  may  require.  The  question 
always  is,  whether  the  thing  is  to  happen  before  or  after  the 
estate  is  to  vest;  if  before,  the  condition  is  precedent;  if 
after,  it  is  subsequent. 

There  are  various  words  and  phrases  which  of  themselves 
make  an  estate  conditional,  without  expressly  giving  power  of 
entry.  Lyttleton  enumerates  some  of  these  (§  328,  329),  al- 
though it  may  be  observed,  that  no  precise  form  of  words  is 
necessary  to  raise  a  condition;  it  being  sufficient  if  it  appears 
that  the  words  used  are  intended  to  have  the  effect  of  creating 
it,,  and  the  exception  Lyttleton  makes  with  respect  to  the 
words  si  eantingat,  which  to  be  efficacious  as  a  condition,  re- 
quire to  be  coupled  with  words  expressly  giving  a  power 
of  entry  (§  331),  justify  the  rule.  It  may  be  also  remarked, 
that  the  words  "  Proviso  semper,''^  may  constitute  both  a  con- 
dition and  a  covenant,  and  sometimes  a  covenant  only,  and 
the  same  remark  applies  in  most  cases  to  the  ita  quod,  in- 
deed, the  interpretation  of  these  words  depends  chiefly  on  the 
context  and  their  relation  to  another  sentence  (d). 

{d)  The  eame  remarks  will  apply  reference  to  the  extent  of  an  estate 

equally  to  a  limitation.    The  word  as  measured  by  duration  of  time, 

«t  also,  doth  not  always  make  a  and  whether  or  not  dependent  or 

condition,  for  sometimes  it  makes  determinable  upon  any  event,  may 

a  limitation ;  as  where  a  lease  is  be  construed  as  words  of  limitation, 

made  for  years  if  J.  S.  shall  live  so  and  make  snch  an  estate  limited, 

long. — Totiehst,  123.  but  not  conditional. 

The  most  apt  and  proper  words  With  respect  to  provisos  with 

to  make  a  limitation  of  an  estate,  powers  of  revocatiotij  which  ope- 

are,    quafudiUf    dummodo,    ditm,  rate  by  means  of  the  Statute  of 

quousquSf  <t,  and  such  like,  (M,  Uses.    See  Co.  Lytt,  237.  a. 
125) ;  indeed  any  words  that  have 
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H  3^  Estates  [on  condition*]  which  men  hare  in  binds  or 

eitfur  expreii    tenements,  are  of  two  sorts,  that  is  to  saj,  they  have  estates 

upon  condition  in  deed,  or  upon  condition  in  law. 
Ejampieo/an       Upou  couditiou  in  deed  is,  as  if  a  man  hy  deed  indented 
HmT  enfeoffs  another  in  fee,  reserving  to  him  and  his  heirs  yearly, 

a  certain  rent  payable  at  one  feast  or  at  divers  feasts  by  the 
year,  upon  condition  that  if  the  rent  be  behind,  &c.,  that  it 
may  be  lawful  for  the  feoffor  and  his  heirs  into  the  same 
lands  or  tenements  to  enter,  &c.,  [or  if  land  be  aliened  to  an- 
other man  in  fee,  rendering  unto  him  certain  rent,  &c.f], 

3^  Estates  [sur  candieion^^que  homes  ount  en  terres  ou  te- 
nementes  sount  en  deux  maners,  eestassavoir.  Us  ount  estate 
sur  condicion  en /ait,  ou  sur  eondicion  en  ley, 

Sur  condieion  en  fait  est,  sieome  un  home  per  fait  endente 
enfeoffa  un  autre  en  fee,  reservaunt  a  luy  et  a  ses  heires  an- 
nuelement  un  certeyn  rente  paiahle  a  un  feste,  ou  a  divers 
festes  per  an,  sur  condicion  que  si  le  rente  soit  aderere,  ^., 
que  hien  list  a  lefeoffour  et  a  ses  heires  en  mesmes  les  terres 
ou  tenementes  dentrer,  ^c,  ou  si  terre  soit  aliens  a  un  autre 
home  en  fee  rendaunt  a  luy  certeyn  rente,  ^c.,  et  silhappast 


*  This  Chapter  is  intituled  by  Brook,  in  his  Abr.  tit.  CondiHon,  33, 
"  Chapter  of  Estates/'  from  the  initial  words  of  this  Chapter,  which 
omit  on  condition,  if  we  are  to  depend  upon  the  oldest  printed  copies 
and  JRa*telP9  Transl.  The  common  copies  commence  this  Chapter 
thus,  **  Batatei  which  men  have  in  lands  or  tenemente  upon  con- 
dition   ^c.      Attateif  also  is  placed  for  eetatetf  which  mode  of 

spelling  this  word  was  not  uncommon  when  Jjyttleton  wrote,  and,  in- 
deed, not  unfrequently  occurs  in  the  first  printed  editions  of  the  year- 
books, as  well  as  in  the  three  earliest  editions  of  the  Tenures.  In 
this  instance,  the  Illuminator  has  placed  a  capital  Gothic  A  in  the 
editions  by  Lettou  ^  M.,  and  Machl. :  the  printer  of  the  latter,  for  the 
direction  of  the  Illuminator,  also  putting  the  same  letter  in  a  small  cfaa- 
racter, 

t  The  words  within  brackets  are  omitted  in  all  the  copies  of  Sir  Ed- 
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and  if  it  happen  that  the  rent  be  behind  by  a  week  after  any 
day  of  payment  thereof,  or  by  a  month  after  any  day  of  pay- 
ment thereof,  or  by  half  a  year,  &c.,  that  then  it  shall  be 
lawful  to  that  same  feoffor  and  to  his  heirs  to  enter,  &e. 
In  these  cases,  if  the  rent  be  not  paid  at  such  time,  or  be-  lauttnuum. 
fore  such  time  limited  and  specified  within  the  condition 
comprised  in  the  indenture,  then  can  the  feoffor  or  his 
heirs  enter  into  such  lands  or  tenements,  and  them  in  his 
first  estate  to  haye  and  hold,  and  the  feoffee  quite  to 
oust  thereof.  And  it  is  called  estate  upon  condition,  because  cbnenidon. 
that  the  estate  of  the  feoffee  is  defeasible*  if  the  condition 
be  not  performed,  &c. 

326  In  the  same  manner  it  is,  if  lands  be  given  to  a  man  Themme. 
in  the  tail,  or  let  for  term  of  life  or  of  years,  upon  such  condi-  Butufhenjb- 
tion,  &c.     337  But  where  feoffinent  is  made  of  certain  lands  ^i!!diS^ 
reserving  certain  rent,  upon  such  condition,  that  if  the  rent  ^Jewuh 
be  behind,  that  it  shall  be  lawful  to  the  feoffor  and  his  heirs  SH^Tattden- 


trif,  and  rent 


que  le  rente  soit  aderere  per  une  eemaiffne  apres  ascunjour  de 
paietnent  de  ceo,  ou  per  une  moys  apres  ascun  jour  de  paie- 
ment  de  ceo,  ou  per  un  demy  an,  ^c,  que  adonquea  bien 
lirroit  a  meeme  cestuy  feoffour  et  a  see  heires  dentrer,  ^e. 
En  ceux  cases  si  le  rente  ne  soit  paie  a  tiel  temps  ou  devaunt 
tiel  temps  limite  et  specifie  deins  le  condition  comprise  en  ten- 
denture,  donquespoet  le  feoffofar  ou  see  heires  entrer  en  tielx 
terres  ou  tenementes,  et  eux  en  son  premier  estate  aver  et 
tener,  et  de  ceo  ouster  le  feoffee  tout  net,  Et  est  appelle  es- 
tate sur  condicion,  pur  ceo  que  testate  le  feoffee  est  defeasi^ 
hie*  si  le  condicion  ne  soit  perfourme,  ^c. 

326  En  mesme  le  manere  est,  si  terres  sount  dones  a  un  home 
en  le  taille,  ou  lessee  a  terme  de  vie  ou  des  ans,  sur  tiel  condi- 
cion, ^c,  327  Mes  loufeoffement  est  fait  de  certeynes  terres 
reservant  certeyn  rente,  sur  tiel  condicion  que  si  le  rente  soit 
aderere,  queil  bien  lirroit  alfeoffour  et  ses  heires  dentrer  en 


ward  Coke* 8  Translation,  as  well  as  in  the  Translation  adopted  in  the  En- 
glish and  French  edition  of  1671. 
*  This  word  appears  as  defensible  in  the  three  earliest  copies. 
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is  behind,  the 
fiqffbrUnot 
quUeex- 
etttded,  al- 
thovgh  the/b- 
qffeethaU 
have  fAtf  land 
tWsaHMbv 
theprqfUM. 


WordMttfoonr 
ditkm. 


Sub  oandi- 
tSone. 


to  enter  into  the  land  holden  of  them,  until  they  be  satisfied 
or  paid  the  rent  behind,  &c.  In  this  case,  if  the  rent  be  be- 
hind, and  the  feoffor  or  his  heirs  enter,  the  feoffee  is  not  al- 
together excluded  from  this,  but  the  feoffor  shall  have  and 
hold  the  land,  and  thereof  take  the  profits  until  that  he  be 
satisfied  of  the  rent  behind;  and  when  he  is  satisfied,  then  may 
the  feoffee  re-enter  into  the  same  land,  and  hold  it  as  he  held 
it  before.  For  in  sudi  case  the  feoffor  shall  have  it  but  in 
manner  as  for  a  distress,  until  that  he  be  satisfied  of  the 
rent,  &c.,  though  he  take  the  profits  in  the  mean  time,  [to 
his  own  use*],  &c. 

3^  Also,  divers  words  among  others  there  be,  which  by 
virtue  of  themselves  make  estates  upon  condition,  one  is 
the  word,  *^  conditionf :  "  as  if  A.  enfeoff  B.  of  certain  land, 
'*  To  have  and  to  hold  to  the  same  B.  and  his  heirs,  upon 
''  condition  that  the  same  B.  and  his  heirs,  do  pay  or  cause 


la  terre  temta  de  ettx,  tanques  iU  wient  satiafies  ou  pates  de  le 
rente  aderere,  ^c.  En  ceo  cae  «  le  rente  wit  aderere,  et  le 
feoffimr  ou  see  heires  entra^  le  feoff i  nest  pas  exclttde  de  eeo 
tout  de  nette,  mes  le  feoffour  avera  et  tiendra  la  terre,  et 
prendra  ent  les  profites,  tanques  que  il  salt  satisfie  de  le  rente 
aderere;  et  quant  il  est  satisjie,  donques  poet  le  feoff i  entrer 
en  mesme  la  terre,  et  ceo  tener  coment  il  tient  adevaunt,  Qar 
en  tiel  eas  le  feoffour  ceo  avera  forsque  en  manere  come  pur 
un  distresse,  tanques  que  il  soit  satisfie  de  rente,  ^c,  coment 
que  il  prendra  les  profiles  en  le  means  temps  \a  son  use  de- 
mesne*\  ^c. 

328  Item,  divers  parolx  entre  les  autres  y  sount,  que  per 
vertue  deux  mesmes  fount  estates  sur  condicion,  un  est  le 
paroU  de  condicionf  :  sicome  A,  enfeoffa  B.  de  certeyne 
terre,  *'  Habendum  et  tenendum  eidem  B.  et  haredibus 
*'  suis,  sub  condicione,  quod  idem  B,  et  heredes  sui  solvant 


*  The  words  within  brackets  are  not  in  the  three  earliest  editions. 

t  The  text  as  above  is  conformable  to  Lettou  Sf  Jf..  Maekl,  and 
Jioh,f  and  RastelVt  Transl.  The  subsequent  editions  give  the  words  sub 
condiiione.    The  Comb,  M88,  read  condicion  meame. 
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to  be  paid  to  the  aforesaid  A.  and  to  his  heirs,  yearly,  such 

a  rent  &c."     In  this  case,  without  any  more  saying,  the 
feofPee  hath  estate  upon  condition. 

3^  Also,  if  the  conditions*  were  such,  *'  Provided  always,  Proviio. 
<'  that  the  aforesaid  B.  do  pay  or  cause  to  be  paid  to  the 
*'  aforesaid  A.,  such  a  rent,  &c.;  "  or  were  thus,  *' So  that  itaquod. 
"  the  said  B.  do  pay  or  cause  to  be  paid  to  the  said  A., 
**  such  a  rent,  &c,"  [or  suchf,  so  as,]  In  these  cases, 
without  more  saying,  the  feoffee  hath  not  estate  but  upon 
condition:  so  that  if  he  doth  not  perform  the  condition,  the 
feoffor  and  his  heirs  can  enter,  &c. 

330  Also,  there  be  other  words  in  a  deed  which  cause  the 
tenements  to  be  conditional:  as  if  upon  such  feoffment,  a 
rent  is  reserved  to  the  feoffor,  &c.,  and  afterwards  it  be  put 
in  the  deed,  "  That  if  it  happen  the  aforesaid  rent  to  be  si  contingat. 
<<  behind  in  part  or  in  all,  &c.,  that  then  it  shall  be  lawful  for 
*'  the  feoffor  and  his  heirs  to  enter,"  &c.,  this  is  a  deed  upon 


seu  solmfaciant  proifato  A,  et  heredihus  suis  annuatim 
talem  redditum,  ^c."     En  ceo  cas  sans  ascun  pluis  dire 
le  feoff ^  ad  estate  sur  condicion, 

329  AiLxy  si  les  condicions*  Jurent  tielx,  "  Proviso  quod, 
''  semper  pradictus  B,  solvat,  seu  solvi  faeiat  pra/ato  A, 
"  talem  redditum,  ^c,"  ou  furent  tielx,  "  Ita  quod  prcedicf 
"  B,  solvat,  seu  solvi  faeiat  pr€e/ato  A.  talem  redditum,  ^c." 
[cm  tielxfy  sic  quod].  En  ceux  cases sauns pluis  dire,  le  feoff 6 
nad  estate  forsque  sur  condicion :  issint  que  sil  ne  perform- 
ast  le  condicion,  lefeoffaur  et  ses  heires  poient  entrer,  ^c, 

330  Item,  autres  parolx  sount  en  unfait  que  causont  les  te^ 
nementes  estre  condicionels :  sicome  sur  tiel  feoffement  un 
rente  est  reserve  alfeoffour,  ^c,  et  puis  soil  mette  en  lefait, 
"  Quod  si  contingat  redditum  prcedictum  aretrofore  in  parte 
**  vel  in  toto,  ^c,  quod  tunc  bene  liceat,  a  lefeoffour  et  a  ses 


*  The  ordinary  copies  read  for  eonditionSf  word».  RaatelVM  Transl. 
reads  the  passage  thus ;  Also  tfihe  condition  were  auch ^e. 

t  The  words  withia  brackets  occur  only  in  the  Camb.  MBS,,  and  they 
may  be  deemed  an  interpolation. 
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Si  coDtingat, 

to  elaiue  of  re- 
entry, tueteee 
mOMhut 
earn,'  but  in 
th/!  otAer  auee 
thetoordeffiere 
used  import  a 
condition  qf  re- 
entrjf. 


Toaatitfyihe 

igtwrani 

eerupleaqfthe 

unieamed, 

nuireelaueee 

areeommon^ 

inirodueedin 

deede. 


condition.  33i  But  there  is  a  diyersity  between  these  words, 
si  contingaty  ^c,  and  the  words  next  aforesaid.  For  these 
words,  «t  continffat,  ^c,  are  nought  worth  to  such  condition, 
unless  it  hath  these  words  following,  ''  that  it  shall  be  lawful 
for  the  feoffor  and  his  heirs  to  enter,"  &c.  But  in  the  cases 
aforesaid,  it  is  not  necessary  by  the  law  to  put  such  clause,  that 
is  to  saj,  that  the  same  feoffor  and  his  heirs  may  enter,  &c., 
because  they  can  do  this  by  force  of  the  words  aforesaid,  for 
that  they  import  in  themselves  in  the  law  a  condition,  scil, 
that  the  same  feofPor  and  his  heirs  may  enter,  &c, ;  yet  it  is  com- 
monly used  in  all  such  cases  aforesaid,  to  put  such  clauses  in 
the  deeds,  scil.  if  the  rent  be  behind,  &c.,  that  it  shall  be 
lawful  to  the  same  feoffor  and  his  heirs  to  enter,  &c.  And 
this  is  well  done,  to  this  intent,  to  declare  and  express  to 
laymen  who  are  not  learned  in  the  law,  the  matter  and  con* 
dition  of  the  feoffment',  &c.     As  if  a  man  seised  of  land  as 


"  heires  dentrer,'^  ^c,  ceo  est  unfait  sur  condicion.  33i  Mes  U 
est  diversite  perentre  cest  paroll  si  contingat,  &c.,  et  les 
parolx  proscheyn  avauntdites,  Qar  cest  paroll  si  contingat, 
&c.,  ne  vaut  riens  a  tiel  condicion^  si  non  que  il  ad  ceux 
parolx  subsequentes,  que  bien  list  a  lavauntdit  feoffour  et  a 
ses  heires  dentrer,  ^c.  Mes  en  les  cases  avauntditez,  il  ne  be- 
soigne  per  la  ley  de  mettre  tiel  clause,  cestassavoir,  que 
mesme  cestuy  feoff ofwr,  et  ses  heires  potent  entrer,  ^c.,pur  ceo 
que  ilspoient  /aire  ceo  perforce  des parolx  avauntdites,  pur 
ceo  queils  empreignent  en  eiue  mesmes  en  la  ley  une  eondidoti, 
scil.  que  le  mesme  cestuy  feoffour  et  ses  heires  poient  entrer, 
^c.y  unqore  il  est  communement  use  en  touts  tielx  cases 
avauntdites  de  mettre  tielx  clauses  en  les  faitz,  scil.  si  le 
rente  soit  aderere,  ^c,  que  bien  lirroit  a  mesme  le  feoffour  et 
a  ses  heires  dentrer,  ^c,  Et  ceo  est  bon  fait,  a  eel  entent, 
pur  declarer  et  expresser  a  les  laies  gentes  que  ne  sount  appris 
de  la  ley,  la  matere  et  la  condicion  de  lefeoffement*,  ^*c.  Si- 


*  Feqfaur.-'Roh,  and  Pytu.  1516. 

Que  ne  souni  ejppert  de  la  ley  en  la  mater  et  de  la  ley  en  tiel 
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of  behold,  let  the  same  land  to  another  by  deed  indented, 
for  term  of  years,  rendering  to  him  certain  rent,  it  is  nsed 
to  put  into  the  deed,  that  if  the  rent  be  behind  at  the 
day  of  payment,  either  by  a  week  or  a  month,  &c.,  that  then 
it  shall  be  lawful  to  the  lessor  to  distrain,  &c.,  yet  the 
lessor  may  distrain  of  common  right  for  the  rent  being 
in  arrear,  &c.,  thongh  such  words  were  never  put  into  the 
deed,  &c. 

332  Also,  if  feoffment  be  made  upon  such  condition,  that  Mortgage, 
if  the  feoffor  pay  to  the  feoffee  at  a  certain  day,  &c.,  forty 
pounds  of  money,  that  then  the  feoffor  may  re-enter,  &c., 
in  this  case  the  feoffee  is  called  tenant  in  mortgage,  which 
is  as  much  as  to  say  in  French,  as  mort  gage,  and  in  Latin, 
mortuum  vadium.  And  it  seemeth,  that  the  cause  where- 
fore it  is  called  mortgage,  is,  for  that  it  standeth  in  doubt 
whether  the  feoffor  can*  pay  at  the  day  Umited  such  sum  or 

come  home  seisi  de  terre,  come  de  Jranktenement  lessa  meame 
la  terre  a  un  autre  per  fait  endente,  pur  terme  dea  ans, 
rendaunt  a  lug  certegn  rente,  U  est  use  de  mettre  en  le  fait, 
que  si  le  rente  soit  aderere  aljour  de  paiement,  ou  per  un  se- 
maigne,  ou  per  un  mogs,  ^c,  que  adonques  bien  lirroit  al 
lessour  a  distreggner,  ^c,  unqore  le  lessour  poet  distreggner 
de  comen  droit  pur  le  rent  esteaunt  arere,  ^c.,  coment  que 
tielx  parolx  ne  uTiques /urent  mgses  en  lefait,  ^c. 

332  Item,  si  feoffement  soit  fait  a  ascun  home  sur  tiel  con-^ 
didon,  que  si  le  feqfour  paia  al  feoffi  a  certegn  jour,  ^c.  xl. 
lib,  dargent,  que  adonques  le  feoffour  poet  reentrer,  ^c,  en 
ceo  cas  le  feoffi  est  appelle  tenaunt  en  morgage,  que  est  au- 
tant  a  dire  en  Fraunceys  come  mort  gage,  et  en  Latin  Mortu- 
um  vadium.  Et  il  semble,  que  la  cause  pur  quell  il  est 
appelle  morgage,  est,  pur  ceo  que  il  estoit  en  awerouste  si  le 
feojpwr  poget*  pager  aljour  Igmite  tiel  somme,  ou  non :  etsil 


10AO  are  not  Uamed  in  the  law  m  the  matter  and  qf  the  law  in  such 
ease.—Redm.,  Berth.,  Middl.,  Sm,,  Powell,  and  Tottyl  1554. 
*  Voet — will. — Pyne.  1516,  and  all  subsequent  editions. 
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See  ante*  p. 
977*  inn. 


not:  and  if  he  doth  not  pay,  then  the  land  which  he  puts  in 
pledge  upon  condition  for  the  payment  of  the  money  is  gone 
from  him  for  ever,  and  so  dead  as  to  the  tenant,  &c.*  (e). 

ne  paia  pa$,  donqueB  la  terre  queU  metta  en  gage  eur  coip- 
dicion  depaiement  de  le  money ^  est  ale  de  luy  a  touteejmtrtg  et 
issint  mort  quant  a  le  tenaunt,  ^c* 


*  In  all  the  copies  since  Boh,  this  passage  conclades  thus — et  isnnt 
mort  a  luy  but  condition,  &c.,  et  sil  paya  le  money,  donques  est  le  gaige 
mort  guatmt  a  le  tenaunif  8fc, — and  so  dead  to  him  upon  condition,  &c. 
And  if  he  doth  pay  the  money,  then  the  pledge  is  dead  at  to  the  tenant, 
^c.  BaetelVe  Transl.  is  in  conformity  with  the  text  of  the  three  earliest 
editions. 


(tf)  To  hold  in  morgage  is  to 
hold  for  a  certain  term,  upon 
condition  that  if  the  lessor  pay  so 
much  money  at  such  a  day,  that  he 
may  enter,  and  if  not,  that  the 
other  shall  have  a  fee-simple  or 
fee-tail  or  freehold.  And  in  every 
case  where  lands  or  tenements  be 
given  to  a  man  for  a  certain  term, 
upon  condition  on  the  part  of  the 
lessor,  to  make  the  lessee  to  have 
more  long  time  or  term,  if  the 
other  do  not  as  the  condition  is, 
the  landes  andtenementes  until  the 
day  that  the  condition  shoulde  be 
performed,  be  holden  in  moi|;age 
as  in  a  dead  gage. 

And  note  well,  that  if  land  be 
let  to  a  man  in  morgage  in  fee- 
simple,  or  in  fee-taile  upon  condi- 
tion that  if  the  first  lessor,  as  is 
beforesaid,  pay  so  much  money  at 
such  a  day,  that  he  may  enter,  and 
if  not,  that  the  lessee  have  the 
same  estate  in  the  lands  that  the 


lessor  did  him  graunt  at  the  begin- 
ning. And  if  before  the  day  as- 
signed, the  lessee  be  disseised,  he 
shall  have  assize  of  nof)el  diueitm. 
And  in  case  that  if  the  lessee  take  a 
wife  and  die  seised  before  the  day 
assigned,  the  woman  shall  be  en- 
dowed. 

And  note  well,  that  if  the  lessor 
after  the  death  of  the  lessee,  pay 
not  the  money  at  the  day  assigned, 
then  the  woman  shall  hold  her 
dower  and  the  issue  his  heritage. 
And  in  case  the  lessor  at  the  day 
assigned,  pay  the  money  to  the 
heir  of  the  lessee,  then  he  may  put 
out  the  woman  and  the  heir  also  of 
all  the  land  first  let.  And  if  a  man 
give  lands  to  another  in  the  taile, 
yielding  to  him  a  certain  rent  by 
the  year,  and  one  enter  for  defiiult 
of  payment,  the  donee  taketh  a 
wife,  and  dieth  seised,  the  woman 
shall  be  endowed.  And  in  case 
that  after  the  rent  be  behind,  the 
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333  Also,  as  a  man  can  make  feoffment  in  fee  in  mort-  JCvtecMcr 
gage*,  and  a  lease  for  term  of  life,  or  for  term  of  years  in  tm. 
mortgage,  all  such  tenants  are  called  tenants  in  mortgage  ac- 
cording to  the  estates  which  they  have  in  the  land,  &c. 

334  Also,  if  feoffinent  be  made  in  mortgage  upon  condi*  Heir^fNorr- 
tion  that  the  feoffor  shall  pay  such  a  sum  at  such  a  day,  d»tm,  although 
&c.,  as  is  between  them  by  their  deed  indented,  accorded  Mcutqfa' 
and  limited,  although  the  feoffor  dieth  before  the  day  of  pay- 
ment, &c.,  yet  if  the  heir  of  the  feoffor  pay  the  same  sum  of 
money  at  the  same  day  to  the  feoffee,  or  shaU  tender  to  him  the 
money,  and  the  feoffee  refuse  to  receiye  it,  then  can  the  heir 
enter  into  the  land,  and  yet  the  condition  is,  that  the  feoffor 
do  pay  such  a  sum  at  such  a  day,  &c.,  not  making  mention  in 

333  Item,  sieome  home  poet /aire  feqfi^ement  en  fee  en  moT" 
gage*,  et  un  leea  pur  terme  de  vie,  ou  pwr  terme  dee  ana  en 
fnorgage,  toutee  tielx  tenauntee  eount  appellee  tenauntee  en 
morgage,  aolonquee  lea  eatatea  queila  ount  en  la  terra,  ^c. 

334  Item,  ai  feoffement  aoit  fait  en  morgage  aur  condieion 
que  le  feoffcnr  patera  tiel  aomme  a  tiel  jour,  ^.,  come  eat 
parentre  eux  per  lour  fait  endente  accorde  et  lymite,  coment 
que  le  feqffbur  moruat  devaunt  le  jour  de  paiement,  ^c,  un- 
qore  ai  leire  de  le  feoff  our  peda  meame  la  aomme  de  money  a 
meame  le  jour  a  le  feoffS,  ou  tendra  a  luy  lea  denerea,  et 
le  feoff i  ceo  refuaa  de  reacegver,  donquea  poet  leire  entrer  en 
la  terra,  et  unqore  la  condieion  eat,  que  le  feoffour  paia  tiel 
aomme  a  tiel  jour,  ^c,  nient  feaaunt  mencion  en  la  condieion 


*  All  the  copies  sinoe  Roh,  inBert  at  thu  place  as  follows,  viz. — iatint 
home  poet  f aire  done  en  tail  en  mortgage — eo  a  man  may  make  a  g^  in 
iail  in  mortgage. 


donour  may  enter  and  put  out  the  alien,  the  lessor  shall  be  charged  to 

woman  and  the  heir  also.  pay  the  money  to  the  alienee,  and 

And  note  well,  that  if  lands  be  not  to  the  feoffee  as  it  is  saide,  &c. 

let  to  a  man  in  morgage  in  fee,  [12  Au.  2]. — Olde  TenMrea,  $  11. 
upon  condition,  the  lessee   doth 
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Fiirthehar 
ikot  interene 
de  droit  in  <ft0 
eofMfMon. 


4fttrtender 
wtdr^uaai, 
ff»9  morfgtMgee 
ha»  no  nmeitif 
at  law. 


IfafififfvMMt 


the  condition  of  any  payment  to  be  made  by  his  heir>  because 
that  the  heir  hath  interest  of  right  in  the  condition,  &c.,  and 
the  intent  was  but  that  the  money  should  be  paid  at  the  day 
appointed,  &c.,  and  the  feoffee  hath  no  more  loss  if  he  be 
paid  by  the  heir,  than  though  he  were  paid  by  the  father, 
&c.  And  for  this  reason  if  the  heir  pay  the  money,  at  the 
day  appointed,  &c.,  and  the  other  refuse  it,  he  may  enter, 
&c.  But  if  a  stranger  of  his  own  head,  who  hath  not  any 
interest,  &c.,  will  tender  the  aforesaid  money  to  the  feoffee 
at  the  day  appointed,  the  feoffee  is  not  bound  to  receive 
it. 

335  And  be  it  remembered  that  in  such  case,  where  such  ten^ 
der  of  the  sum  of  money  is  made,  &c.,  and  the  feoffee  refuse 
to  receive  it,  whereupon  the  feoffor  or  his  heirs  enter,  &c.,  then 
the  aforesaid  feoffee  hath  not  any  remedy  by  the  common  law 
to  have  this  money,  because  it  shall  be  rected  (t. «.  accounted) 
his  folly  that  he  should  refuse  the  money,  when  a  lawful 
tender  of  it  was  made  unto  him. 

336  Also,  if  a  feoffment  be  made  on  such  condition,  that  if  the 


dascun  paiement  destr^  fait  per  son  heire,  mes  pur  ceo  que 
leire  ad  interewe  de  droit  en  la  condicion,  ^c,  et  lenient /uist 
/orsque  que  lee  deneres  serront  pates  aljour  aeeeeee,  ^c,  et  le 
feoff i  nadpluie  damage^  sil  eoit  pate  per  leire  que  silfuitpaie 
per  le  pere,  ^c,  Et  pur  ceat  cauae,  ei  leire  paiaet  lee  de* 
neree,  a  le  jour  aaaesee,  ^c,  ^t  lautre  ceo  rejuea,  il  poit  enr 
trcTy  ^c,  Mea  ai  un  eatrange  de  aon  teate  demeane,  qui  nod 
aacun  intereaae^  ^c,  voiUe  tendre  lea  avauntditea  denerea  al 
feoffS  a  lejour  aaaeaae,  lefeoffS  neat  paa  tenua  de  ceo  reaceyver, 

335  JEt  memorandum  que  en  tiel  caa,  lou  tiel  tender  de  la 
aomme  de  la  money  eat  fait,  ^c,  et  le  feoff i  de  reaceyver  ceo 
refuaaaty  per  que  le  feoff (mr  ou  aea  heira  entrount,  ^c,  donquea 
lavauntdit  feoffS  nad  aacun  remedy e  daver  la  aomme  de  money 
per  la  comen  ley,  pur  ceo  que  il  aerra  rette  aafblye  que  il  re- 
fiaaat  la  aomme  de  money  quant  un  loial  tender  de  ceofuiat 
fait  a  luy. 

336  Item,  aifeoffement  aoitfait  aur  tiel  condicion^  que  ai  le 
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feoffee  pay  to  the  feoffor  at  such  a  day  between  them  limited,   b«  made  upon 

JMHUttttum.  thtMJ 

twenty  pounds,  that  then  the  feoffee  shall  have  the  land  to  him   {fthej^iiffbe 

,  does  tun  pa^ 

and  to  his  heirs;  and  if  he  fail  (/)  to  pay  the  money  at  the   thejhi^or 
day  appointed,  that  then  it  shall  be  lawful  for  the  same  feoffor  •^  «  *»¥» 
or  his  heirs  to  enter,  &c.,  and  afterwards  before  the  day  ap-  •J^.^J^JJ'*' 
pointed,  the  feoffee  sell  the  land  to  another,  and  thereof  •JJJ^'^Ste 
maketh  a  feoffment  to  him;  in  this  case,  if  the  second  feoffor  l^^^^f. 

ov&r,  ana  at 

will  tender  the  sum  of  money  at  the  day  appointed,  to  the  fe-  Jjj  JJjS? 
offor,  and  the  feoffor  refuse  it,  &c.,  then  hath  the  second  ^^^^ 
feoffee  estate  in  the  land  clearly  without  condition.     And  ^JffS!^ 
the  reason  is,  for  that  the  second  feoffee  hath  interest  in  the   'SH^liJ^^^USt 
condition  for  the  preservation  of  the  tenancy:  and  in  this  /S«k^Xm 
case  it  seems  that  if  the  first  feoffee  after  such  sale  of  the  >J|^'£lIi 
land  will  tender  the  money  at  the  day  appointed,  &c.,  to  the  ffuiritv  in 

/eq0paia  al  /eofour,  a  tieljour  entre  eux  lytnite,  xx.  lib, 
que  adonques  le  feoff k  aver  a  la  terre  a  luy  et  a  sea  heirea  ;  ei 
sil  faille  de  pater  lea  denerea  a  le  jour  aaaeaae,  que  adonquea 
bien  liat  a  meame  le  feoffour  ou  a  aea  heirea  dentrer^  ^c,  et 
puia  devaunt  le  jour  aaaeaae,  le  feoff i  venda  la  terre  a  un 
autre,  et  de  ceo  fait  feoffement  a  luy,  en  ceo  caa  at  le  aecond 
feoffS  voille  tendre  la  aomme  de  lea  defter  ea  a  lejour  aaaeaae  a 
le  feoffour,  et  le  feoffour  ceo  refuaa,  ^.,  donquea  ad  le  aecond 
feoffk  eatate  en  la  terre  clerement  aauna  condicion.  Et  la 
cause  eat  pur  ceo  que  le  aecond  feoffi  avoit  intereaae  en  la 
condicion  pur  aalvacion  de  le  tenauncie :  et  en  ceo  caa  il  aemble 
que  si  le  premier  feoffS  apres  tiel  vender  de  la  terre  voille 
tender  la  money  a  lejour  aaaeaae,  ^c.  a  le  feoffour,  ceo  aerra 


(/)  If  a  man  make  a  feoffment  ceeded  further  it  had  been  void ; 

of  lands,  to  have  and  to  hold  to  for  that  the   feoffee    had  a   fee- 

him  and  to  his  heuv,  apon  con-  simple  by  the   first  words;    and 

dition,  that  if  the  feoffee  pay  to  therefore  the  words  subsequent  are 

the  feoffor  at  such  a  day  twenty  materially  added.  ( And  if  he  fiul  to 

pounds,  that  then  the  feoffee  shall  pay  the  money,  &c.)— Co.  Lytt. 

have  the  lands  to   him   and  his  207.  b, 
heirs :  if  the  condition  had  not  pro- 
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taw. and AoA   feoffor>  this  shall  be  good  enough,  for  the  preservation  of  the 
the  eoiuHticn     estate  of  the  second  feoffee,  because  the  first  feoffee  was  priTv 

Jbrtheaalva-  r       j 

tknitfhuu-    to  the  condition,  and  so  the  tender  of  either  of  them  two  is 

ftoncy. 

good  enough,  &c. 
HeirttfmoH.  ^37  Also,  if  feoffincnt  be  made  upon  condition,  that  if  the 
pS^eondi-  feoffor  paj  a  certain  sum  of  money  to  the  feoffee,  then  it  shall 
he  tmder,  titi-  be  lawful  to  the  feoffor  and  to  his  heirs  to  enter,  &c.  In  this 
turned  w  a  dav  case  if  the  fcoffor  die  before  the  payment  made,  and  the  heir 
payment,'  jbt   will  tcudcr  to  the  fcoffec  the  money,  such  tender  is  void,  be- 

token  no  day  " 

^''^SI^oL   ^^^^^  ^^^  ^™^  within  which  this  ought  to  be  done,  is  past;  for 

"w^w;;^  when  the  condition  is,  that  if  the  feoffor  pay  the  money  to  the 

j£«2,/D?^  feoffee,  this  is  as  much  as  to  say,  that  if  the  feoffor  during 

X»  ft^K^T*     ^  ^®  P*y  *^®  money  to  the  feoffee,  &c.,  and  when  the  feof- 

^  A<«  kmd     £qj.  jQgth,  then  the  time  of  the  tender  is  past.     But  otherwise 

it  is  where  a  day  of  payment  is  limited,  and  the  feoffor  die 

before  the  day,  then  may  the  heir  tender  the  money,  as  is 

aforesaid,  for  this  that  the  time  of  the  tender  had  not  elapsed 

inthttcate      by  the  death  of  the  feoffor.     Also  it  seemeth,  in  sudi  case 

€t9setz  ban  jpur  salvaeion  de  testate  de  le  second  feoffi,  pur  ceo 
que  le  premier  feoffi  fuiat  privl^  a  le  condicion,  et  iseini  le 
tender  de  ascun  de  eux  deux  est  assetz  bon,  ^c. 

337  Item,  si  feoff ement  soitfait  sur  condicion,  que  si  lefeof- 
four  paiast  certeyn  somme  dargent  al  feoffS,  que  adonques 
bien  lirroit  alfeoffbur,  et  a  ses  heires  dentrer,  ^c,  en  ceo  cas 
si  le  feoffour  deme  devaunt  le  paiement  fait,  et  leire  voet 
tendre  alfeoffi  les  deneres,  tiel  tender  est  wide,  pur  ceo  que 
le  temps  deins  quel  ceo  doit  estrefait  est  passe;  qar  quaunt  la 
condicion  est,  que  si  le  feoffour  paia  les  deneres  al  feoffi,  ceo 
est  tant  a  dire,  que  si  le  feoffour  duraunt  sa  vie  paia  les  de- 
neres al  feoffi,  ^c,  et  quaunt  le  feoffour  morust,  donques 
le  temps  de  le  tender  est  passe.     Mes  autrement  est  lou  un 
jour  de  paiement  est  lymite,  et  le  feoffour  devie  devaunt  le 
jour,  donques  poet  leire  tender  les  deneres,  come  est  avaunt- 
dit,  pur  ceo  que  le  temps  de  le  tender  ne  fuist  passe  per  la 
mort  del  feoffour,     Auxi  il  semble,  en  tiel  cas  lou  le  feoffour 
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where  the  feoffor  dieth  before  the  daj  of  payment,  if  the  exe-  ai»,  \fd^ 

cators  of  the  feoffor  shall  tender  the  money  to  the  feoffee  at  the  exeaaon  ma» 

day  of  payment,  this  tender  is  good  enough;  and  if  the  feof-  eeutonrepre 

fee  refuse  it,  then  can  the  heirs  of  the  feoffor  enter,  &c.    And  '«**■»  5 1«- 
the  reason  is,  for  that  the  executors  represent  the  person  of 
their  testator,  &c. 

338  And  note,  that  in  all  cases  of  condition  for  payment  of  AtA«ia/o/ 
a  certain  sum  in  gross,  touching  lands  or  tenements,  if  lawful  •umtngnm 
tender  be  once  refused,  he  that  ought  to  tender  the  money  is  ^*«^*  ^^ 
of  this  assoiled  (t.  e.  quit)  and  clearly  dischanred  for  ever  *^\t^^ 
after.  *""*•  f*^  '** 

339  Also,  if  the  feoffee  in  mortgage,  before  the  day  of  pay-  Mortgof^ee^ 
ment  which  should  be  made  to  him,  appoint  his  executors  "a^'thT 
and  die,  and  his  heir  entereth  into  the  land  as  he  ought,  &c.  oZm^,  and 
It  seemeth  in  this  case,  that  the  feoffor  ought  to  pay  the  &«  made  to 
money  at  the  day  appointed  to  the  executors,  and  not  to  the  heirtetpe- 
heir  of  the  feoffee,  because  the  money  at  the  beginning 
belonged  to  the  feoffee  in  manner  as  a  duty,  and  it  shall  be  m* 

deme  devaunt  lejaur  de  paiement,  n  les  executaurs  de  le/eof- 
/bur  tenderont  les  deneres  al  feojfi  al  jour  de  paiement,  eel 
tender  est  iissett  ben.  Et  si  le  feoffi  ceo  refusa  donques  les 
heires  del  feoffowr  potent  entrer,  ^c.  Et  la  cause  est,  pur 
ceo  que  les  executours  representont  la  persons  lour  testis 
tour,  ^c. 

338  £t  nota,  que  en  totUs  les  cases  de  condicion  de  paiement 
de  certeyn  somme  en  pros,  touchaunt  terres  ou  tenementes,  si 
loyal  tender  soit  tme  foils  re/use^  celuy  qui  duissoit  tendre  la 
money  est  de  ceo  assouth,  et  nettement  discharge  pur  touts 
temps  apres. 

339  Item,  si  le  feoff i  en  morgage,  devaunt  le  jour  de  paie^ 
ment  que  serroit  fait  a  luy,  face  ses  executours  et  devie,  et 
son  heire  entra  en  la  terre  come  il  devoit,  $*c.,  U  semhle  en  ceo 
COS  que  lefeoffour  doit  paier  le  money  al  jour  assesse  as  exe- 
cutours,  et  nemy  al  heire  le  feoff6,  pur  ceo  que  la  money  al 
commencement  trenchast  alfeoffi  en  manere  come  un  duyte,  et 
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tended  that  the  estate  was  made  by  reason  of  the  loan  of 

the  money  of  the  feofPee,  or  by  reason  of  another  duty;  and 

therefore  the  payment  shall  not  be  made  to  the  heir,  [as  it 

seemeth;  but  the  words  of  the  condition  may  be  such,  that 

the  payment  shall  be  made  to  the  heir*],  as  if  the  condition 

were,  that  if  the  feoffor  pay  to  the  feoffee,  or  to  his  heirs,  such 

a  sum  of  money  at  such  a  day,  &c.,  there  after  the  death 

of  the  feoffee,  if  he  dieth  before  the  day  limited,  the  payment 

ought  to  be  made  to  the  heir  at  the  day  appointed,  &c. 

juiotmdar,         340  Also,  iu  such  casc  of  feoffment  in  mortgage,  a  question 

thouube         hath  been  asked,  in  what  place  is  the  feoffor  bound  to  tender 

pa-nforontfu  the  moucy  to  the  feoffee  at  the  day  appointed,  &c.  ?    And 

i^ttktm't       some  have  said,  upon  the  land  so  holden  in  mortgage,  be- 

uatwa^the     causc  the  condition  is  dependinir  upon  the  land.    And  they 

iat^rtmdthe  ^ 

beii)inthu      have  said,  that  if  the  feoffor  be  [upon  the  land  theref]  ready 

serra  entendus  que  testate  Juiat  fait  pur  cause  de  le  prompt 
de  la  money  de  le  feoff 6y  oupur  cause  dautre  duytli;  etpur 
ceo  le  paiement  ne  serra  fait  a  leire,  [come  il  semble,  Mes 
les  parols  del  condicion  poyent  estre  tiels,  que  le  paiement 
serra  fait  alheire*']^  come  si  le  condicionfvisty  que  si  lefeoffour 
paia  al  feoffi,  ou  a  ses  heires,  tiel  somme  de  money  a  tiel 
jour,  ^c.  Id  apres  la  mart  le  feoff i,  sil  mourust  devaunt  lejour 
lymite,  donques  le  paiement  doit  estre  fait  alheire  aljour  aS" 
sesse,  ^c. 

340  Item,  en  tiel  cos  defeoffement  en  margage,  question  ad 
este  demaundee  en  quel  lieu  lefeoffour  est  tenus  de  tendre  les 
deneres  a  lefeoffS  aljour  assesse,  ^c.  f  Et  ascuns  ount  dit, 
que  sur  la  terre  issini  tenus  en  moryage,  pur  ceo  que  le  condi- 
cion est  dependaunt  sur  la  terre.  Et  ount  dit,  que  si  lefeof- 
four [sur  le  terre  litf]  prist  a  paier  lavauntdit  money  al  fe- 


*  The  words  within  brackets  are  neither  in  Lettou  Sf  3f.,  Maehl,, 
Roh,,  Pyn».  1516,  Redm,  or  Berth.  But  they  appear  in  RutelVt 
Transl. 

t  The  words  within  brackets  do  not  appear  in  Lettou  Sf  M.f  Maeki., 
or  Roh. :  but  they  are  given  in  Redm.  and  in  RaetelPe  Transl. 
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to  pay  the  money  to  the  feoffee  at  the  day  set,  and  the  feoffee  meingthatoe 

he  not  there  at  the  day  appointed^  then  the  feoffor  is  assoiled  tumingrtm, 

and  excused  of  the  payment  of  the  money,  for  that  no  default  to  the  uutd.the 

is  in  him.     But  it  seemeth  to  others  that  the  law  is  contrary,  muttemtrto 

1      1  1    i*  «      .  •  the  mortffatne 

and  that  default  is  in  him;  for  he  is  hound  to  seek  the  ptrmmatuf.if 
feoffee,  if  he  he  then  in  any  other  place  within  the  realm  of  **•***'•  w» 

•'  *  caaw  of  debt 

England;  as  if  a  man  be  bound  in  an  obligation  of  twenty  Z^^f^* 

pounds  upon  condition  endorsed  upon  the  same  obligation,  "JjJJJJJJJ^ 

that  if  he  pay  to  him  to  whom  the  obligation  is  made  at  such  JSS^JSJ^  a, 

a  day,  ten  pounds,  then  the  obtigation  of  twenty  pounds  fS^^jS-' 

shall  lose  its  force,  and  be  holden  for  nought:  in  this  case  it  jS^^^^ 

behoveth  him  that  made  the  obUgation  to  seek  him  to  whom  &^&.^^m^* 

the  obligation  is  made,  if  he  be  in  England,  and  at  the  day  Mpti!^!!!u^ 

appointed  to  tender  unto  him  the  said  ten  pounds,  otherwise  dHofSZtT 

he  shall  forfeit  the  sum  of  twenty  pounds  comprised  within  «w,4v.,ieA«y». 

the  obligation.     And  so  it  seemeth  in  the  other  case,  &c.  *oithinthe 
And  albeit  that  some  have  said  that  the  condition  is  depend- 
ing upon  the  land,  yet  this  proyes  not  that  the  making  of  the 
condition  to  be  performed,  ought  to  be  made  upon  the  land, 

qff'S  a  lejour  <use8se,  et  le  dit  feoff S  adonques  ne  wit  p<u  la  a 
lejour  (useMe,  gue  adonques  mesme  le  feoffour  est  assouth  et 
excuse  de  paiement  de  la  dit  money,  pur  ceo  que  ntd  defaut 
est  en  luy,  Mes  il  semble  a  ascuns  que  la  ley  est  contrarie, 
et  que  defaut  est  en  luy  qar  il  est  tenus  de  querer  le  feoffi 
sU  soit  adonques  en  ascun  autre  lieu  deins  le  roialme  denglc' 
terre ;  come  si  home  soit  oblige  en  un  ohligadon  de  xx.  lib, 
sur  condicion  endorce  sur  mesme  lobligadony  que  sit  paiast 
a  celuy  a  qui  lobligadon  est  fait  a  tiel  jour  x.  lib.  que 
adonques  lobligadon  de  xx.  lib.  perdrasa  force,  et  serra  tenus 
pur  null:  en  ceo  cos  il  covient  a  celuy  qui  fist  obligacion  de 
querer  celuy  a  qui  hbligacion  est  faity  sil  soit  deins  Engle- 
terre,  et  aljour  assesse  de  tendre  a  luy  les  dits  x.  lib.,  autre- 
ment  il  forfetera  la  somme  de  xx.  lib.  compris  deins  lobligo' 
don.  Et  issint  il  semble  en  lautre  cas,  ^c,  Et  coment  que 
ascuns  ount  dit,  que  la  condidon  est  dependant  sur  la  terre, 
unqore  ceo  ne  prove  que  le  fesaunce  del  condidon  destre  per- 

c  c 
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&c.,  no  more  than  if  the  condition  were  that  the  feoffor  at 
such  a  day  shall  do  some  special  corporal  service  to  the 
feoffee^  not  naming  the  place  where  such  corporal  serrice 
shall  he  done;  in  this  case,  the  feoffor  ought  to  do  such  cor- 
poral service  at  the  day  limited  to  the  feoffee  in  what  place 
soever  of  England  that  the  feoffee  he,  if  he  willeth  to  have 
advantage  of  the  condition,  &c.,  so  it  seemeth  in  the  other 
case.  And  it  seems  to  them,  that  it  shall  he  more  properly 
said,  that  the  estate  of  the  land  is  depending  upon  the  con- 
dition, than  to  say  that  the  condition  is  depending  upon  the 
land,  &c.     Sed  qiuere,  ^c, 

^1  But  if  a  feoffinent  in  fee  be  made,  reserving  to  the  feof- 
for a  yearly  rent,  and  for  default  of  payment  a  re-entry,  &c., 
in  this  case  it  needeth  not  for  the  tenant  to  tender  the  rent 
when  it  is  behind,  but  upon  the  land,  because  this  is  a  rent 
issuing  out  of  the  land,  for  this  is  rent-seek.  For  if  the  fe- 
offor be  once  seised  of  this  rent,  and  afterwards  he  oometh 
upon  the  land,  &c.,  and  the  rent  is  denied  him,  he  may  have 
an  assise  of  novel  disseisin:  for  albeit  he  may  enter  by  reason 


/ourme,  covient  estre/ait  wr  la  terre,  ^,,  mentpluU  que  n 
eondicioH  Juist  que  le  feoffour  ferroit  a  txeljour^  ^.,  u%  espe- 
cial corporal  sermce  al  feoffi  nient  nosmaunt  le  lieu  ou  tiel 
corporal  service  terra  fait ;  en  eel  cos  le  feoffbur  doit  faire 
tiel  corporal  eervice  al  jour  lyndte  al  feoffi  en  queconques 
lieu  dengleterre  que  le  feoff i  es/,  ml  voet  aver  aivauntage  de  la 
condidony  ^c.  Iseint  semble  en  lautre  cos.  Et  U  semble  a  eux 
que  il  serrait  pluis  proprement  dit,  que  testate  de  la  terre  est 
dependant  sur  la  condition^  que  est  a  taunt  adire,  que  la  oon* 
dition  est  dependant  sur  la  terre,  ^c.     Sed  queere,  &c 

3*1  Mes  sifecffement  en  fee  soitfait  reservaunt  alfe<ffour 
un  annuel  rente,  et  per  defaiut  de  paiement  un  reentre,  ^c, 
en  ceo  cas  il  ne  hosoigne  a  le  tenant  a  tender  le  rente,  quant 
il  est  arere  forsque  sur  la  terre,  pur  ceo  que  ceo  est  rent  is- 
saunt  hors  de  la  terre,  qar  ceo  est  rent  seek :  qar  si  le  feof- 
four  soit  seisi  un  foitz  de  cest  rente,  et  puis  il  vient  sur  la 
terre,  ^c,  et  le  rente  luy  soit  denie,  ilpoet  aver  assise  de  no. 
dis. :  qar  eoment  queil  poet  entrer  per  cause  de  la  condicion 
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of  the  condition  broken,  &c.    Yet  he  may  choose  either  to  re-  right  qfemny, 
hnquish  his  entry  or  to  have  an  assise,  &c.    And  so  there  is  a  termihebmd, 

or  britig  aetion 

diversity  as  to  the  tender  of  a  rent  which  is  issmne  out  of  his  «e«<>ur  the 


land,  and  of  the  tender  of  another  sum  in  gross,  which  is  not 

issuing  out  of  any  land;  ^'^  And  therefore  it  will  be  a  good  and  puuethimid  b» 


in 


sure  thing  for  him  that  will  make  such  feoffinent  in  mort-  mortgagteon- 

gage,  to  appoint  an  especial  place  where  the  money  shall  be 

paid,  and  the  more  especial  that  it  be  put,  the  better  it  is 

for  the  feoffor.     As  if  A.  enfeoff  B.  to  have  to  him  and  to  Example  i^' 

his  heirs,  upon  such  condition,  that  if  A.  pay  to  B.  on  the  uen, 

feast  of  Saint  Michael,  the  archangel  next  coming,  in  the  ca* 

thedral  church  of  Saint  Paul's  in  London,  within  four  hours 

next  before  the  hour  of  noon  of  the  same  feast,  at  the  rood- 

lofl  of  the  north  door  within  the  same  church*,  or  at  the 

tomb  of  St.  Erkenwald,  or  at  the  door  of  such  a  chapel,  or  at 

such  a  pillar  within  the  same  church,  that  then  it  shall  be 

enjreynt,  ^e.,  unqore  il  poet  ellier,  ceatcusavoir,  de  relin- 
quUer  son  entre,  ou  daver  un  oMise,  ^c.  Et  ianni  eat  di- 
versite  qvumnt  at  tender  de  le  rente  que  eat  iaaaunt  kora  de  aa 
terre,  et  del  tender  dautre  aomme  en  groa  que  neat  paa  iaaaunt 
hora  daacun  terre;  3*2  ^t  pur  ceo  il  aerra  bon  et  aure  choae 
pur  celuy  qui  voetfaire  tiel  feoffment  en  morgctge,  de  mettre 
un  especial  lieu  lou  lea  denerea  aerront  paiea,  et  le  pluia  eape- 
eial  que  eat  mya,le  meliour  eat  pur  le/eoffour,  Sicome  A,  en^ 
feoffa  B.  a  aver  a  luy  et  a  aea  heirea,  aur  tiel  condicion,  que 
ai  A.paiaat  aB.en  lefeate  de  Seynt  Mickell  larchangell  proa- 
cheyn  advenyr,  en  leagliae  cathedrall  de  Powela  en  Loundrea, 
deina  quatre  keurea  proachein  devant  le  heure  de  no?ie  de 
meame  lefeate  a  le  rode  hfte  de  le  North  dore,  deina  tneame 
leagliae*,  ou  al  tomhe  de  Seynt  Erkenwalde,  ou  al  huya  de  tiel 
chappell,  ou  a  tiel  piller  deina  meame  leagliae  que  adonquea 


*  RaatelVs  Transl.  renders  the  conclusion  of  this  sentence  more  con- 
cisely, omitting  all  mention  of  the  tomb  of  Erkenwald,  viz,  or  any  other 
certain  place  within  the  same  church.    Pouletj  Redm.,  and  later  copies  : 
Paulee,  editions  1621,  1639,  and  the  copy  prefixed  to  Co.  fjjftt. 
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lawfol  to  the  aforesaid  A.  and  his  heirs  to  enter,  &c.  In 
this  case  it  needeth  not  to  seek  the  feoffee  in  another  place, 
nor  to  he  in  any  other  place,  hut  in  the  place  comprised 
in  the  indenture;  nor  to  he  there  longer  than  the  time  speci- 
fied in  the  same  indenture,  for  to  tender  or  pay  the  money  to 
the  feoffee,  &c.  ^^  Also,  in  such  case  where  the  place  is 
limited,  the  feoffee  is  not  hound  to  receive  the  payment  in 
any  other  place  hut  in  the  same  place  so  limited:  hut  yet  if 
he  receive  the  payment  in  another  place,  this  is  good  enough, 
and  as  strong  for  the  feoffor,  as  if  the  receipt  had  heen  in  the 
same  place  so  limited,  &c. 

3**  Also,  in  such  case  of  feoffment  in  mortgage,  if  the  fe- 
offor pay  to  the  feoffee  a  horse,  or  a  cup  of  silver,  or  a  ring  of 
gold,  or  other  thing  in  full  satisfaction  of  the  money,  and  the 
other  receiveth  it,  this  is  good  enough,  and  as  strong  as  if  he 
had  received  the  sum  of  money,  though  the  horse  or  the 
other  thing  were  not  of  the  twentieth  part  of  the  value  of  the 
sum  of  money,  hecause  that  the  other  hath  accepted  it  in  full 
satisfaction,  &c. 


bien  lyst  al  avauntdit  A,  et  a  ses  heires  dentrery  ^c,  en  tiel 
case  il  ne  heeoigne  de  querer  le  feoff 6  en  autre  lieu,  ne  desire 
en  autre  lieu,  forsque  en  lieu  compris  en  lendenture  ;  ne  desire 
Id  pluis  long  temps,  que  le  temps  specifie  en  mesme  lendenture, 
pur  tender  ou  pater  la  money  a  le  /eo0,  ^c.  ^43  Item,  en 
tiel  COS  lou  le  lieu  est  lymite,  le  feoffe  nest  pas  oblige  de  res- 
ceyver  lepaiement  en  null  autre  lieu  forsque  en  mesme  le  lieu 
issint  lymite  :  mes  unqore  si  il  resceust  le  paiement  en  autre 
lieu,  ceo  est  assets  bon  et  auxi  fort  pur  le  feoffour,  sicome  le 
receyst  ust  este  en  mesme  le  lieu  issint  lymite,  ^c, 

3**  Item,  en  tiel  cas  de  feoff ement  en  morgage,  site  feoffour 
paia  al  feoffi  un  ehival,  ou  un  hanap  dargent,  ou  un  anmde 
dor,  ou  autre  chose  en  plein  saOsfaccion  del  money,  et  lautre 
ceo  receust,  ceo  est  assets  bon  et  auxi  fort  sicome  il  ust  resceu 
la  somme  del  money,  coment  que  le  ehival,  ou  lautre  chose  ne 
fast  de  vintisme  part  del  value  a  la  somme  de  la  money,  pur 
ceo  que  lautre  avoit  ceo  aecepte  en  pleine  satisfaccion,  ^c. 
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3^  Also,  if  a  man  infeoff  another  in  fee  upon  condition,  that  oonduumjbr 
he  and  his  heirs  shall  render  to  a  straneer  and  to  his  heirs  a  reratoa 

ttmnfi9r,  good 

yearly  rent  of  twenty  shiUings,  &c.,  and  if  he  or  his  heirs  fail  ?*f  ^JJ******* 
of  payment  thereof,  that  then  it  shall  be  lawful  to  the  feoffor  J^*'**'^'^ 
and  his  heirs  to  enter,  this  is  a  good  condition;  and  yet  in  S^^SSf^/oi,. 
this  case,  albeit*  such  annual  payment  be  called  in  the  in-  ^*^if^j^a 
denture,  a  yearly  rent,  this  is  not  properly  a  rent:  for  if  it  JJJJJ^f^M?' 
were  rent,  it  ought  to  be  rent-service,  rent-charge,  or  rent-  SlU'c/SI?* 
seek,  and  it  is  not  any  of  these;  for  if  the  stranger  were  seised  '"^ 
of  this,  and  afterwards  it  was  to  him  denied,  he  shall  never 
have  an  assise  of  this,  because  that  it  is  not  issuing  out  of  any 
tenements;  and  so  the  stranger  hath  not  any  remedy  if  such 
yearly  rent  be  behind  in  this  case,  but  that  the  feoffor,  or  his 
heirs  can  enter,  &c.     And  yet  if  the  feoffor,  or  his  heirs, 
enter  for  default  of  paymentf:  then  such  rent  is  gone  for  f  (Ft>r  being 
ever:  and  so  such  a  rent  is  but  as  a  penalty  set  upon  the  te-  grou^'Sme 

need*  no  do- 

flWMu)* 

3*5  Item,  «  Jiome  enfeoffa  un  autre  sur  candicion,  que  il  et 
see  heires  renderont  a  un  estraunge  home  et  a  set  heires  un 
annuell  rent  de  xx«.,  ^c,  et  si  il  ou  see  heires  faillont  del 
paiement  de  ceo,  que  adonques  bien  lirroit  al  feoffour  et  a  ses 
heires  dentrer,  cest  don  eondicion,  et  unqore  en  ceo  eas,  content* 
que  tiel  annuell  paiement  est  appeUe  en  lendenture  un  annuell 
rente,  ceo  nest  pas  proprement  rente :  qar  sil  serroit  rente,  il 
covient  estre  rente-service,  ou  rente-charge,  ou  rente-sekke,  et 
il  nest  ascun  deux ;  qar  si  lestraunge  fidst  seisi  de  ceo,  et  puis 
ilfuit  a  luy  denie,  il  navera  unques  assise  de  ceo,  pur  ceo  que 
il  nest  issaunt  dascuns  tenementes ;  et  issint  lestraunge  nad 
ascun  remedy e  si  tiel  annuell  rente  soit  aderere  en  ceo  cas, 
mes  que  le  feoffour  ou  ses  heires  poient  entrer,  ^c,  et  unqore 
si  le  feoffour  ou  ses  heires  entrount  pur  defaute  de  paiement, 
donques  tiel  rente  est  ale  a  toutz  jours :  et  issint  tiel  rente 


*  This  word  is  printed  covienif  it  bekweth,  in  Lettou  8f  Jf.,  Machl,, 
ftnd  jBoA. 
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Qmdutkm  to  nant  and  his  heirs,  that  if  they  will  not  pay  this  according  to 
thattrotibin  the  form  of  the  indenture,  that  they  shall  lose  their  land  by 
^^£^  the  entry  of  the  feoffor,  or  his  heirs,  for  default  of  payment: 
SUSmT,^  and  it  being  but  a  sum  in  gro9s,  there  needeth  no  demand  to 
5t"5I^^5i-  ^  nuide.  And  in  this  case  it  seemeth  that  the  feoffee,  and 
S^i&  a.     ^  heirs  ought  to  seek  the  stranger,  and  his  heirs,  if  they  be 

within  England,  because  [there  is  no  place  timited  where  the 

payment  shall  be  made,  and  for  that*]  such  rent  is  not 

issuing  out  of  any  land,  &c. 
Twortomqf        ^^  And  hcrc  note  two  things^  one  is,  that  no  rent,  that  is 
1.  AflJ^JMrtion   properly  called  a  rent,  can  be  reserved  upon  any  feoffinent, 
^g[oMM^      gift,  or  lease,  but  only  to  the  feoffor,  or  to  the  donor,  or  to 

the  lessor,  or  to  their  heirs  (/) ;  and  in  no  other  maimer  can 

est  formpke  un  peyne  tusys  a  le  tenmtnt  et  a  ses  heires,  que 
sUs  ne  voiUent  paier  ceo  whnques  la  /burme  del  endenture^ 
que  ils  perderont  lour  terre  per  lentre  delfeoff&ur  ou  ses  heirea 
pur  defaute  de  paiementy  et  en  eeo  eas  il  senile  que  le  feoffi 
et  ses  heirea  doient  querer  leatraunge  et  aea  heirea  aUa  atmt 
deina  Enffleterre,  pur  ceo  \ique  nvl  lieu  eat  limit  lou  le  pede- 
ment  aerra  faxt^  et  pur  ceo*'\  que  tiel  rente  neat  paa  iaaaunt 
daaeuH  terre,  ^c. 

3*6  Et  hie  nota  deux  choaea,  un  eat,  que  nul  rente  propre- 
ment  dit  rente,  poet  eatre  reserve  aur  aacunfeoj^^ement,  done, 
ou  leea,  /oraque  tantaolement  cdfeoffour,  ou  ale  donour,  ou  a 
le  leaaour,  ou  a  lour  heirea  ;  et  en  nul  autre  manere  ilpoet  eatre 


and  hU  h&ir». 


*  The  words  within  brackets  do  not  appear  in  Lettou  8f  If.,  Maehl.f 
or  Roh.    They  first  occur  in  Pyna,  1516. 


(j/)  Although     Lytileton     says  be  good,  then  his  heir  should  take 

that  a  man  cannot  reserve  rent  but  it  bs  a  purchaser,  and  a  stranger 

to  the  lessor  or  to  his  heirs,  yet  if  too.— [Co.   Lytt,  99.  b,"]      Bat 

a  man  makes  a  lease,  rendering  to  LyitUton  is  not  so  to  be  under- 

his  heir,  it  is  void,  for  if  it  should  stood,  but  the  disjunctive  shall  there 
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it  be  reserved  to  any  strange  person.     But  if  two  joint-te-  Ereepum  ty 
nants  make  a  lease  by  deed  indented,  reserving  to  one  of  H«r. 
them  a  certain  yearly  rent,  this  is  good  enough  to  him  to 
whom  the  rent  is  reserved,  for  that  he  is  privy  to  the  lease, 
and  not  a  stranger  to  the  lease,  &c. 

^7  The  second  thing  is,  that  no  entry  or  re-entry,  which  is  *•  Andihoia 
all  one,  can  be  reserved  or  given  to  any  person,  except  only  ^^^^S^^ 
to  the  feoffor,  or  to  the  donor,  or  to  the  lessor,  or  to  their  ^'^^w.^i*- 

'  '  nofM  {at  hue) 

heirs  (jgi) :  and  such  re-entry*  cannot  be  granted  to  another  *^  mterjbr 

reterve  a  aseun  estrcnmge  permm,  Mes  n  deux  jointenauntes 
font  un  lees  per  fait  endente  reservaunt  a  un  deux  un  eerteyne 
annuell  rentCy  ceo  eat  asaetes  ban  a  luy  a  qui  le  rente  est  re^ 
serve,  pur  ceo  que  il  est  priv'4  a  le  lees,  et  nemy  estraunge  al 
lees,  ^c, 

^7  Le  second  chose  est,  que  nut  entre  ou  re-entre,  que  est  tout 
un,  ne  poet  estre  reserve,  ne  done  a  ascunpersoneforsque  tant- 
solement  cdfeoffour,  ou  al  donour,  ou  al  lessour,  ou  a  Umrheires  : 
et  tiel  reentre*  ne  poet  estre  graunt  a  un  autre  persons :  qar 


*  In  Letiou  Sf  M.,  Machi.f  and  Iioh,t  this  word  is  given  rent. 


be  taken  as  a  copulatiye.  [See 
§  141,  p.  176,  where  or  has  the 
sense  of  and.^  For  if  a  man  en- 
feoffs one  upon  condition  to  re-en- 
feoff  him  or  his  heirs  before  Easter, 
and  before  Easter  the  feoffor  dies, 
now  the  feoffee  ought  to  make  the 
feofiment  before  request,  because 
the  heir  is  a  stranger,  for  that  the 
condition  waa  in  the  diqunctiye. 
So  the  words  of  Lytileton  are  not 
to  be  understood  literally  as  above, 
for  then  they  would  be  contrary  to 
law.  But  the  difference  between 
the  principal  case  and  the  other  is 
this — the  rent  is  not  a  condition. 


nor  can  it  be  reserved  to  the  devi- 
sor, because  the  devise  does  not 
take  effect  until  after  his  death,  but 
where  the  rent  is  reserved  to  the 
heir,  it  ought  to  be  reserved  to  the 
lessor  himself,  and  if  it  is  not,  it 
shall  be  void. — Plowd.  Qfueres, 
107.  Co,  Lytt,  213.  h. 

Of)  The  principle  which  gave 
rise  to  this  rule  is,  that  rent  is  con- 
sidered as  a  retribution  for  the 
land,  and  is  therefore  payable  to 
those  who  otherwise  would  have 
had  the  land. — Hargr,  in  n,  Co. 
Lytt.  214.  n. 
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eoMHthn  persoii :  for  if  a  man  let  land  to  another  for  term  of  life 

M«Wbr,4c,  bj  indenture,  rendering  to  the  lessor  and  to  his  heirs  a  cer- 

jbr  entry  on '  tain  rent,  and  for  default  of  payment,  a  re-entry,  &c.,  if 

butatuhto  afterwards  the  lessor  by  a  deed  grant  the  reversion  of  the 

G»mt«timay  l<uid  to  another  in  fee,  and  the  tenant  for  term  of  life  attorn, 

ernmoTenter,  &c.,  if  the  rent  be  afterwards  in  arrear,  the  grantee  of  the  re- 

atwaif  enure  versiou  mav  distrain  for  the  rent,  because  that  the  rent  is 

ill  ttTivUM 

incident  to  the  reversion  (§  229,  572,590);  but  he  may  not 
enter  into  the  land  and  oust  the  tenant,  as  the  lessor  might 
have  done,  or  his  heirs,  if  the  reversion  had  been  continued 
in  them,  &c.  And  in  this  case  the  entry  is  taken  away  for  ever, 
for  the  grantee  of  the  reversion  cannot  enter,  cau^a  qua  supra. 
And  neither  the  lessor  or  his  heirs  can  enter;  for  if  the  lessor 
might  enter,  then  he  ought  to  be  in  as  of  his  former  estate, 
&c. ;  and  this  cannot  be,  because  he  hath  aliened  from  him 
the  reversion  (A). 

si  home  lessa  terre  a  un  autre  pur  terme  de  vie  per  endeniure, 
rendaunt  al  lessour,  et  a  ses  heires  certeyn  rente,  et  pur  de^ 
faute  de  paiement  un  reentre,  ^c,  si  apres  le  lessaur  per  un 
fait  graunta  la  revercion  de  la  terre  a  un  autre  en  fee,  et 
le  tenaunt  a  terme  de  vie  attouma,  ^c,  si  le  rente  apres  soit 
aderere,  le  graunti  de  la  revercion  poet  distreyner  pur  le 
rente,  pur  ceo  que  le  rente  est  incident  a  la  revercion  ;  mes  U 
ne  poit  entrer  en  la  terre,  et  ouster  le  tenaunt,  sicome  le 
lessour  puissoit,  ou  ses  heires,  si  la  revercion  ust  este  continue 
en  euxy  ^c.  Et  en  ceo  cos  lentre  est  tolle  a  touts  temps,  qar  le 
graunti  de  la  revercion  ne  poet  entrer,  causa  qua  supra.  Et 
le  lessour,  ne  ses  heires  poient  entrer ;  qar  si  le  lessour  poet 
entrer,  donques  il  covient  quit  serroit  a  son  premier  estate,  ^c. ; 
et  ceo  ne  poet  estre,  pur  ceo  que  il  ad  aliene  de  lug  la  rever- 
cion. 


(A)  For  none  shall  enter  for  a  or  their  heirg,  and  the  preamble  of 
condition  broken  except  privies,  the  stat.  32  Hen.  8,  c.  34,  dedares 
t.  e.  the  feoffor,  donor,  and  lessor,     the  common  law  to  be  so,  teil,  that 
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3^  Also,  if  there  be  lord  and  tenant,  and  the  tenant  make  Lordinb^M- 

such  a  lease  for  term  of  life,  rendering  to  the  lessor  and  to  his  tndn'jUrJmt, 

heirs  such  annual  rent,  and  for  default  of  payment,  a  re-entry,  terjtwbretSi' 

.&c,;  and  afterwards  the  lessor  dieth  without  heir  durincr  the  ™»amedoe- 

life  of  the  tenant  for  life,  whereby  the  reversion  cometh  to  the  ^  *  ditteisu'* 
lord  by  way  of  escheat,  and  afterwards  the  rent  of  the  tenant 
for  life,  is  in  arrear,  the  lord  can  distrain  the  tenant  for  the 
rent:  but  he  can  not  enter  into  the  land  by  force  of  the  con- 
dition, &c.,  because  that  he  is  not  heir  to  the  feoffor,  &c. 

3^9  Also,  if  land  be  granted  to  one  for  term  of  two  years,  upon  Emmpie  pfa 

such  condition,  that  if  he  shall  pay  to  the  grantor  within  the  oedmt!°"£^ 

said  two  years  forty  marks,  that  then  he  shall  have  the  land  to  ham^mi 

348  Item,  9%  soit  seignour  et  tenaunty  et  le  tenaunt  fait  un 
tiel  lees  pur  terme  de  vie,  rendaunt  al  leesour  et  a  sea  keires 
tiel  annuell  rente,  et  pur  defaute  de  paiement  un  reentre, 
^c, ;  et  apres  le  lessour  morust  sauns  heire  duraunt  la  vie,  le 
tenaunt  a  terme  de  vie,  per  que  la  revercion  devient  al  sei- 
gwmr  per  voye  desckete,  et  puis  le  rente  de  le  tenaunt  a  terme 
de  vie,  soil  aderere,  le  seignour  poet  distreyner  le  tenaunt  pur 
le  rente :  mes  il  ne  poet  entrer  en  la  terre  per  force  del  con- 
dieion,  ^c,  pur  ceo  que  il  nest  pas  heire  alfeoffour,  ^c. 

3^  Item,  si  terre  soil  graunte  a  unpur  terme  de  deux  ans 
sur  tiel  condicion,  que  silpaieroit  al  grauntour  deins  les  dites 
deux  ans  xl.  mares,  que  eulonques  il  averoit  la  terre  a  lug  et 


no  grantee  or  assignee  of  the  reyer- 
sion  could  take  advantage  of  a  re- 
entry by  force  of  any  condition. 
For  at  the  common  law,  if  a  man 
had  made  a  lease  for  life  reserving 
a  rent,  &c.,  and  if  the  rent  he  be- 
hind a  re-entry,  and  the  lessor 
grant  the  reversion  over,  the  grantee 
should  take  no  benefit  of  the  con- 
dition for  the  cause  before  re- 
hearsed. But  by  the  said  statute, 
the  grantee  may  take    advantage 


thereof,  and  upon  demand  of  the 
rent,  and  non-payment,  re-enter. 
And  by  this  statute  all  grantees  or 
assignees,  &c.,  and  their  heirs,  ex- 
ecutors, successors,  and  assignees, 
have  the  same  remedy  against  the 
lessees,  &c.,  by  entry  for  non-pay- 
ment of  the  rent,  for  doing  of 
waste,  or  other  forfeiture,  &c.,  as 
the  lessors  or  grantors  themselves 
hRYC—Phwd.  24.  Co.  Lytt.  215. 
a. 
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pa^meniqfa     to  him  and  to  his  heirs,  &c.,  in  this  case  if  the  grantee 

jum  good,  if 

wtih&Mrytnd  enter  by  force  of  the  grants  without  any  Hrery  of  seisin  made 

jbr  uoerp  to*te'  unto  him  by  the  frrantor^   and  afterwards  he  payeth  the 

«<on,tad,§6o.  grantor  the  forty  marks  within  the  two  years,  yet  he  hath 

nothing  in  the  land  but  for  term  of  two  years,  because  no 

livery  of  seisin  was  made  to  him  at  the  beginning;  for  if  he 

[Sto{59.(»,    should  have  freehold  and  fee  in  this  case,  because  he  hath 

htkinpootn-    performed  the  condition^  then  he  should  have  a  freehold  by 

paaBwiihmit     force  of  the  first  grant,  where  no  Hvery  of  seisin  was  made 

Otto  ttow       thereof,  which  would  be  against  reason,  &c. ;  but  if  the  grantor 

ih  name  in      had  made  hvery  of  seisin  to  the  grantee  by  force  of  the 

r^,^2        grant,  then  should-  the  grantee  have  the  freehold  and  the 

fee  upon  the  same  condition;   [because  he  is  privy  to  the 

condition,   and  therefore    he    shall   take  benefit  by  it. — 

Plowd.  26.] 

Anoiheru-  ^^  Also,  if  land  bc  granted  to  a  man  for  term  of  five 

^^pnS^    years,  upon  condition,  that  if  he  pay  to  the  grantor  within 

d^fbatibte  et-'    the  two  first  years  forty  marks,  that  then  he  shall  have  fee, 

etkuegnMd    OT  Otherwise  but  for  term  of  the  five  years,  and  Hvery  of 

itno^tettoii   seisin  is  made  to  him  by  force  of  the  grant,  now  he  hath 

a  969  heirei,  ^c,  en  eeo  eas  «  le  graurUientra  perforce  de  le 
grmmt  sans  ascun  lyver'6  de  seisin  fait  a  luy  per  le  ffraimtour, 
et  puis  il  paia  al  grauntour  les  xl.  mares  deins  les  deux  ans, 
unqore  il  nod  riens  en  la  terre  farsque  pur  terme  de  deux  ans, 
pur  ceo  que  nul  lyverd  de  seisin  a  luy  fast  fait  au  commence- 
ment; qar  si  il  averoit  fraunktenement  et  fee  en  ceo  cas,  pur 
ceo  que  il  adperforme  la  condicion,  donques  il  averoit  fraunk' 
tenement  per  force  del  premier  graunt^  lou  nul  lyver'6  de 
seisin  de  ceo  fuist  faity  que  serroit  encountre  reason,  ^c. ;  mes 
si  le  grauntowr  ust  fait  lyverU  de  seisin  al  graunti  per  force  de 
le  graunt,  donques  averoit  le  grauntS  le  fraunktenement  et  le 
fee  sur  mesme  la  condicion, 

350  Item,  si  terre  soit  graunt  a  un  home  pur  term  de  v. 
ans  sur  condicion,  que  silpaia  al  grauntour  deins  les  deux  pre-" 
miers  atu,  xl.  marcs,  que  adonques  il  averoit  fee,  ou  autrement 
forsque  pur  terme  de  les  v.  a!M,  et  Igverd  de  seisin  est  fait 
a  lug  per  force  de  le  graunt,  ore  il  ad  fee-simple  condicionel. 
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a  fee^imple  conditional,  &c.    And  if  in  this  case  the  grantee 


do  not  pay  to  the  grantor  the  forty  marks  within  the  first  two  aneeo/the 
years,  then  immediately  after  the  said  two  years  past,  the  fee  i^toetmct 
and  the  freehold  is,  and  shaU  be  adjudged,  in  the  grantor;   S!!u1^k«^' 
because  that  the  grantor  cannot  after  the  said  two  years  l!Z2Ji^a 
forthwith  enter  upon  the  grantee,  for  that  the  grantee  hath  mT/SuSmmw 
yet  title  for  three  years  to  have  and  occupy  the  land  by  force  andthegranim 
of  the  same  grant.    And  so  because  that  the  condition  of  the  MteDiMiMon. 
part  of  the  grantee  is  broken,  and  the  grantor  cannot  enter, 
the  law  shall  put  the  fee  and  the  freehold  in  the  grantor :  for  if 
the  grantee  in  this  case  make  waste,  then  after  the  breach  of 
the  condition,  &c.,  and  after  the  two  years,  the  grantor  shall 
have  his  writ  of  waste.    And  this  is  good  proof  then,  that 
the  reversion  is  in  him,  &c.     ^^  But  in  such  cases  of  feoff-  Entry mtut  be 
ment  upon  condition,  where  the  feoffor  may  lawfully  enter  for  f^M^ 
the  condition  broken,  &c.,  there  the  feoffor  hath  not*  the  J^«a^'^^ 
freehold  before  his  entry,  &c. 

353  Also  if  a  feoffment  be  made  upon  such  condition,  that 

^c.  Et  si  en  ceo  cos  Ugraunti  ne  paia  mye  al  ffrauntour  lee 
xl.  fiiarcs  deins  lee  premiers  deux  ans,  donques  immediate 
apres  mesmes  les  deux  ans  passes,  lefee  et  ie /^aunktenement 
est,  et  serra  ajugge,  en  le  grauntour;  pur  ceo  que  legrauntour  ne 
poet  apres  les  dites  deux  ans  meyntenaunt  entrer  sur  legraunti, 
pfur  ceo  que  le  graunti  ad  unqore  title  pur  trois  ans  daver  et 
occupier  la  terre  perforce  de  mesme  le  graunt,  Et  issint  pur 
ceo  que  la  condicion  del  part  le  grauntS  est  enfreynt,  et  le 
grauntour  nepoet  entrer,  la  ley  mettera  lefee  et  lefi'aunktene- 
ment  en  le  grauntour :  qar  sile  graunti  en  eel  cos  fait  toast, 
donques  apres  lenfreindre  de  la  condicion,  ^e.,  et  apres  les 
deux  ans,  le  grauntour  avera  son  brief  de  wast.  Et  ceo  est 
bon  prove  que  adonques  la  revercion  est  en  luy,  ^.  35i  Mes 
en  tielx  cases  de  feoffement  sur  condicion  lou  le  feoffaur  poet 
loyalment  entrer  pur  la  condicion  enfreynt,  ifc,  lit  lefeoffour 
nod  le  franktenement  devaunt  son  entre^  ^c, 

3*3  Item,  si  feoffement  soit  fait  sur  tiel  condicion,  que  le 


*  In  moit  of  the  copies  of  RasUlVs  Translatioii  this  word  is  omitted. 
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^amdMm  cy  the  feoffee  shall  give  the  land  to  the  feoffor,  and  to  the  wife 

p^,2^)M«nt  o^  ^^6  feoffor,  to  have  and  to  hold  to  them  and  to  the  heirs 

OM^I^jS^  of  their  two  bodies  engendered,  and  for  default  of  such  issue, 

mtHL  in  «fM^  the  remainder  to  the  right  heirs  of  the  feoffor:  in  this  case  if 

jbtiffbrtmdio  the  husband  die,  livine  the  wife,  before  any  estate  in  tail 

iotheh^qf  made  to  them,  [&c.'*']  (t),  then  ought  the  feoffee  by  the  law  to 

Mm,  there  if  make  cstatc  to  the  wife  so  near  the  condition,  and  also  so 

thehtubona 

diet  bq/bre  the    ncarf  to  the  intent  of  the  condition  as  he  can  make  it;  scU. 

eetate  mode,  it 

titaubemade     to  let  the  land  to  the  wife  for  term  of  life  without  impeach- 
to  imotCct  ^ 

pra)  tte  eon-    mcot  of  wastc,  the  remainder  after  her  J  decease,  to  the  heirs  of 
ehiamaketm    *^®  ^^^  ^^  ^®'  husbaud  and  her§  begotten,  and  for  default 

/eq0  donera  la  terre  cd/eqffour,  et  a  la  feme  delfeoffour^  a 
aver  et  tener  a  etix,  et  a  les  heires  de  lour  deux  carps  engen- 
dreSy  etpur  de/aut  de  tiel  iswe,  le  remeyndre  as  droit  heires 
le  feoffour :  en  ceo  cas  si  le  baron  devie  vivaunt  la  feme 
devant  ascun  estateen  le  taillefait  a  eux,  [^c.*],  donques  doit 
le  feoffi  per  la  ley  faire  estate  a  la  feme  si  apres\  la  condi- 
don,  et  auxi  apresf  lenient  de  la  condicion  que  il  poet  faire  ; 
scil.  de  lesser  la  terre  al  feme  pur  terme  de  vie  sans  em- 
peschement  de  wast,  le  remeyndre  apres  sonX  decesse,  a  les 
heires  de  les  corps  de  son  baron  et%  luy  engendres,  et  pur  de- 

*  This  ^e.  between  the  brackets  is  not  in  Letiou  Sf  M.^  Maehl.j  and 
Eoh;  Redm,,  and  Berth, 

t  These  words  are  read  cy  pret  in  all  the  editions  subsequent  to 
Boh.f  except  in  Pyn».  1516,  who  reads  aprett  t/ter,  bat  in  the  copy  of 
that  edition  which  is  deposited  in  the  Brit.  Museum,  as  also  in  that  copy 
of  Roh»  penee  ed.,  the  word  apree  is  altered  by  a  contemporary  hand  to 
iipree,  and  doubtless  it  was  originally  so  written. 

%  These  words  apree  son  decetue,  are  rendered  by  Sir  Edward  Coke, 
itfter  his  decease,  which  is  erroneous  and  also  is  contrary  to  RasteWe 
Translation,  eon  evidently  relating  to  the  last  antecedent. 

$  The  later  and  corrupted  copies  give  this  passage,  a  les  heires  de 
corps  sa  baron  de  luy  engendres,  to  the  heirs  of  the  body  of  her  hus^ 
band  on  her  begotten,  the  word  et  being  omitted.  RastelVs  Transl. 
more  correctly  renders  the  words  of  this  passage,  to  the  heirs  engendered 


(i)  Here  the  8fC,  implietfa  according  to  the  condition  with  the  re- 
mainder over. — Co.  Lytt.  219.  a. 
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of  such  issue  the  remainder  to  the  right  heirs  of  the  hushand.  e$tat9  to  the 
And  the  reason  why  the  lease  shall  be  in  this  case  to  the  wife  nns  tmutp,  r*. 

-  .  ,  ntainder  to  the 

alone  without  impeachment  of  waste,  is.  because  the  condition  <«««  <»  tau, 
IS,  that  the  estate  should  be  made  to  the  husband  and  to  his  >«maiMi«r  to 

.        _  the  right  hdn, 

wife  in  the  tail:  and  if  such  estate  had  been  made  in  the  life  ?^f*f  *!?:, , 
of  the  husband,  then  after  the  death  of  the  husband  she  *•  '  ^««-38i. 
should  have  had  sole  estate  in  the  tail;  which  estate  is  with- 
out impeachment  of  waste.  And  therefore  it  is  reason,  that 
if  afterwards*  a  man  can  make  estate  to  the  intent  of  the 
condition,  &c.,  that  he  shall  make  it,  albeit  she  cannot  have 
estate  in  tail,  as  she  might  have  had  if  the  gift  in  tail  had 
been  made  to  her  husband  and  her  in  the  lifetime  of  her 
husband  (k), 

/out  de  tiel  iwue,  le  remeyndre  as  droit  heires  le  baron,  Et 
la  cause  pur  que  la  lees  serra  en  ceo  cos  a  la  feme  sole  sans 
empeschement  de  wast,  est,  pur  ceo  que  la  eondicion  est,  que 
testate  serroitfait  a  le  baron  et  a  sd  feme  en  le  taille :  et  si 
tiel  estate  ust  este  fait  en  le  vie  le  baron,  donques  apres 
la  mort  le  baron  el  ad  ewe  estate  sole  en  le  taille;  quel  estate 
est  sauns  empeschement  de  wast,  Et  issint  il  est  reason,  que 
si  apres*  que  home  poet  f aire  estate  a  lentent  de  la  eondicion, 
^c,  que  ilferroit,  ^c,  coment  quele  ne  poet  aver  estate  en 
taille  sicome  ele  puissoit  aver  si  le  done  en  le  taille  ust  este 
fait  a  son  baron  et  luy  en  la  vie  son  baron. 


of  the  body  qf  her  htaband  and  hers.    This  misreading  of  the  common 
copies  has  been  frequently  noticed,  vide  ii^fraf  (k). 

*  As  eipres  has  been  corrupted  to  si  apres  in  the  three  earliest  edi- 
tions, so  these  words  si  apres,  if  qfterwards,  have  in  the  later  copies  been 
corrupted  to  cy  pres,  so  near  as. 


(A)  See  2  Bl.  Rep.  728,  (Frog^ 
morion,  dem.  Robinson  v.  Whar^ 
rey),  which  was  a  special  case  on 
which  Wilmot,  C.  J.,  delivered  his 
own  as  weU  as  the  opinion  of  Ba^ 
thurst,  Gould,  and  Blacksione,  Js. 
thereby  ruling  that  an  estate  made 
by  A.  to  B.  (whom  A.  intends  to 


marry)  and  the  heirs  of  their  two 
bodies  begotten,  is  not  an  estate 
tail ;  but  is  an  estate  for  life  to  B., 
with  a  contingent  remainder  to  the 
issue.  The  words  of  that  judg- 
ment which  refer  particularly  to 
this  case  of  Lyttleton,  are  as  fol- 
lows, vii. : — 
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Ifhu^mdimd      353  Also,  in  this  case  if  the  husband  and  the  wife  have 

wi/^  die  b^fitn 

iSuTiu^iA    **"^'  before  the  gift  in  the  tail  made  to  them,  &c., 

^"*£lJ^^    then  ought  the  feoffee  to  make  estate  to  the  issue,  and  to  the 

3^  Item,  en  ceo  cos  «t  le  barau  et  la  feme  ount  iuue,  et  de- 
vieront  devaunt  le  done  en  le  taille/ait  a  eux,  ^c,  donques  le 
feoffi  doit  faire  estate  al  issue,  et  a  les  heires  de  corps  son 


**  For  no  estate  tail  can  be  made 
to  one  onljf  and  the  heirs  of  the 
body  of  that  person  and  another. 
This  appears  from  Lytt.  f  352,  ac- 
cording to  the  true  reading  col- 
lected from  the  original  editions. 
The  common  editions  made  the  es- 
tate  cy  pre9,  therein  mentioned  to 
be,  to  the  widow  and  **  les  heirs 
de  corps  sa  baron  de  /uy  enym- 
dres,**  which  is  not  so  near  as 
might  be  to  the  original  estate  in- 
tended) if  the  husband  had  lived, 
viz,  to  the  husband  and  wife,  and 
the  heirs  of  their  two  bodies.  But 
the  original  edition  by  Lettou  and 
Maehlinia,  in  Lyttleton's  lifetime, 
and  the  Roan  edition  which  is  the 
next  (both  which  my  brother 
Blackstone  has)  read  it  thus,  '*  Les 
heirs  de  les  corps  de  son  baron  et 
luy  engendres"  which  is  quite 
consonant  to  the  original  estate. 
And  this  estate  to  the  widow  for 
life,  and  the  heirs  of  the  body  of 
her  husband  and  herself  begotten, 
Lyttleton  in  the  same  section  de* 
Clares  not  be  an  estate  tail. 

The  same  is  held  in  Dyer^  1  Ma. 
99 ;  in  Lane  t.  Pannelf  1  Roll. 
Rep.  438 ;  and  in  Oossage  v. 
Taylor,  Styles,  325.,  which  from  a 
MS.  of  Lord  Hale  in  possession  of 
my  brother  Bathurst,  appears  to 
have  been  first  determined  in  /ft/. 


1651,  which  accounts  for  some  ex- 
pressions  of  Chief  Justice  Rolle 
in  Styles*s  case,  which  was  Pasch, 

1 652.  There  it  was  expressly  held 
that  this  was  a  contingent  remain- 
der to  the  heirs  of  both  their  bo- 
dies.'^-Co.  Lytt.  219.  a.  n. 

This  case  of  Lyttleton  is  also 
referred    to   in  the   former    part 
of  the  same   report  of  Lane  y. 
Pannel,  for  Davenport,  Serjeant, 
arguendo,  is  there  reported  as  say- 
ing, '  Jeo  aie  un  auntient  Lyttleton 
imprimee  33  Hen.  6, per  Lettou ;  " 
to  which  Sir  Edward  Coke  replies, 
**  Jeo  aie  le  primer  impression  que 
fuit  in  temps  E.  4;'  and  Daven- 
port in  continuing  his  argument, 
says,  "  there  the  case  of  Lyttleton 
of  the  performance  of  the  condi- 
tion is,  that  the  estate  shall  be 
made  to  the  wife  for  life  without 
impeachment  of  waste,  the  remain- 
der to  the  heirs  of  the  body  of  the 
husband  and  wife,  so  that  by  this 
it  appears  that  this  remainder  is 
not  executed,  but  oontinueth   in 
contingency.     Coke;  This  case  of 
Lyttleton  is  grounded  upon  2  Hen. 
4,  for  there  the  case  is  according  to 
LyttMon.*—!  Roll.  Rep.  317. 

The  opinion  of  Fenner,  J.,  in 
Chudleiffh*s  case,  1  Rep.  137,  sup- 
plies et.  The  reader  is  also  re- 
ferred to Plowd.  7,  (n).  Id.  291.  (b). 
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heirs  of  the  body  of  his  father  and  mother  begotten,  and  for  thmifMB^ 
default  of  such  issue,  the  remainder  to  the  rieht  heirs  of  a^iumamd 

to  ffie  heirtof 

the  husband,  &c.     And  the  same  Uw  is  in  other  like  cases:    hujhthermi 
and  if  such  feoffee  will  not  make  such  estate,  &c.,  when  he  g^^»  ^ 


is  reasonably  required  by  theija  that  ought  to  have  estate  by 
force  of  the  condition,  &c.,  then  can  the  feoffor  or  his  heirs 
enter,  &c. 

3^  Also,  if  a  feoffment  be  made  upon  condition,  that  [if*]  T/ammedoe- 

the  feoffee  shaU  enfeofff  many  men,  to  have  and  to  hold  to  pUfledSui 

them  and  to  their  heirs  for  ever,  and  all  they  that  ought  to  ceding  JS^, 

have  estate  die  before  any  estate  made  to  them,  then  ought  pSjbmmmMi^ 

the  feoffee  to  make  the  estate  to  the  heir  of  him  that  sur-  mevbetothe 

viveth  of  them,  to  have  and  to  hold  to  him  and  to  the  heirs  though  oohm- 

tUtnM  not  lUe- 

of  him  that  surviveth,  &c.  (/).  ^P?^ 

pere  et  son  mere  engendres,  et  pur  defaut  de  tiel  issue,  le  rt^ 
meyndre  a  les  droit  heires  le  baron,  ^c.  Et  mesme  la  ley 
est  en  autres  cases  semblables :  et  si  tiel  feoff 6  ne  voet/aire 
tiel  estate,  ^e,,  quant  il  est  resonablement  requis  per  eux  qui 
devoient  aver  estate  per  la  condicion,  ^c,  donquespoet  le  Je- 
off  OUT  ou  ses  heires  entrer,  ^c, 

3^  Item,  si  feoff ement  soitfait  sur  condicion  que  [«*]  le 
feoff 6  enfeofferaf  pltisours  homes  a  aver  et  tener  a  eux  et  a  lour 
heires  a  toutz  jours,  et  toutz  ceux  qui  devoient  aver  estate 
murreront  devaunt  ascun  estate  fait  a  eux,  donques  doit  le  fe- 
off if  aire  estate  al  heire  celuy  qui  survesquist  de  eux,  aver  et 
tener  a  luy  et  a  les  heires  celuy  qui  survesquist,  ^c.  (I), 

*  This  word  within  brackets,  si,  if,  as  here  placed  is  unintelligible,  it 
certainly  should  be  rejected,  although  it  has  the  authority  of  the  three 
oldest  editions ;  Pytu,  1516,  Redm.  and  all  subsequent  editions,  including 
RattelVs  TransL,  read  this  passage  without  (f,  but  Sir  Edward  Coke, 
from  his  adherence  to  the  text  of  Boh,  has  retained  this  word  in  his 
TruTitl, 

t  This  word  in  the  copies  prefixed  to  Co,  Xy/^  is  printed  rt-ei^e^ffera, 
shall  re*e^feoJ^;  and  Sir  Edward  Coke  in  his  comment  ascribes  a  pecu- 


(/)  Hereupon  questions  have  and  for  what  reason  it  is  by  Lyttle- 
been  made,  wherefore  the  htiben-  (ffn  limited  to  the  heirs  of  the  sur- 
dwn  is  not  to  the  heirs  of  the  heir,     vivor  ?    And  the  cause  is,  for  that 
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QmdUim 
broken  bif  a 
diaabilUvto 
peKjttrm: 
which  maifeZ' 
iateitherbv 
actqfth9 
forty  or  hif 
aet^law. 


broken  hif  a 
dimAiUtyto 

makeanntaie 
intht 


355  Also,  if  a  feoffment  be  made  tlpon  condition,  to  enfeoff 
another,  or  to  make  a  gifl  in  tail  to  another,  &c.,  if  the 
feoffee  before  the  performance  of  the  condition  enfeoff  a 
stranger,  or  make  a  lease  for  term  of  life,  then  may  the 
feoffor  and  his  heirs  enter,  &c.,  because  he  hath  disabled 
himself  to  perform  the  condition,  insomuch  as  he  made  estate 
to  another,  &c. :  356  in  the  same  manner  it  is,  if  the  feoffee 
before  the  condition  performed  letteth  the  same  land  to  a 
stranger  for  term  of  years;  in  this  case  the  feoffor  and  his 


355  Item,  «  feoff^ement  soit  fait  sur  condiciouy  de  enf coffer 
un  autre,  ou  doner  en  le  faille  a  un  autre,  ^c,  si  le  feoffS 
devaunt  le  per/ormer  de  la  condicion  enfeoffa  un  estraunge 
persone,  ou  fist  un  lees  pur  terme  de  vie,  donques  poet  le 
feoffour  et  ses  heires  entrer,  ^c.,  pur  ceo  que  il  ad  luy  mesme 
disable  de  per/ormer  la  condicion,  entaunt  quit  fist  estate 
a  autre,  ^c, :  366  j^j^  mesme  le  manere  est,  si  le  feoffi 
devaunt  la  condicion  per/orme  lessa  mesme  la  terre  a  un 
estraunge  pur  terme  des  ans;  en  ceo  cas  le  feoff  our  et  ses 


liar  significance  to  this  word  re'Ctrfeoff.  RagtelPs  Translation,  as  well  as 
the  later  French  editions,  follow  the  three  earliest  printed  copies.  The 
only  edition  the  editor  has  seen  or  can  find  with  this  reading,  is  the  ed. 
1671,  which  gives  re-et^eoffaa  well  in  the  French  as  in  the  English. 


if  it  were  made  to  the  heirs  of  the 
heir,  then  some  persons  by  possi- 
bility would  be  inheritable  to  the 
land  who  would  not  have  in- 
herited if  the  estate  had  been  made 
to  the  survivor  and  his  heirs,  and 
consequently  the  condition  broken. 
For  example ;  if  the  survivor 
took  io  wife  Alice  Fairefield,  in 
this  case  if  the  limitation  were  to 
the  son  and  his  heirs,  then  if  the 
son  should  die  without  heirs  of  his 
father,  the  blood  of  the  Fairefields 
(being  the  blood  of  his  mother) 
would  inherit.  But  if  the  limita- 
tion be  to  the  right  heirs  of  the 


father,  then  should  not  the  blood 
of  the  Fairefields  by  any  possibility 
inherit ;  for  then  it  is  as  if  the  es- 
tate had  been  made  to  the  survivor 
and  his  heirs :  and  therefore  these 
words  ei  a  les  heire»  ceiuyquemr" 
vetquui  which  many  have  thought 
superfluous,  are  very  material. 
Note  well  this  kind  of  fee-simple, 
for  it  is  worthy  the  observation :  but 
sufficient  has  been  said  to  open  the 
meaning  of  Lffttletonf  and  there- 
fore I  will  dive  no  deeper  into  this 
point,  but  leave  it  to  the  further 
consideration  of  the  learned  rea- 
der.—Co.  lyti,  220.  b. 
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heirs  can  enter,  &c,,  because  the  feoffee  hath  disabled  himself  pKght,  wtueh 
to  make  estate  of  the  tenements  according  to  that  which  was  tyoetinprr. 
in  the  tenements  when  the  estate  thereof  was  made  unto 
him;  for  if  he  will  make  an  estate  of  the  tenements  accord- 
ing to  the  conditions,  &c.,  then  may  the  feoffee  for  term 
of  years  enter  and  oust  him  to  whom  the  estate  is  made,  &c,, 
and  occupy  this  during  his  term,  &c.     ^7  And  many  have  Bxampie<ifa 
said,  that  if  such  feoffment  be  made  to  a  single  man  upon  P«rfi>rm  oon- 
the  same  condition,  and  before  that  he  hath  performed  the  m^  <*»  t^^* 
same  condition,  he  taketh  wife,  then  the  feoffor  and  his  heirs 
forthwith  may  enter,  because  if  he  hath  made  an  estate  ac- 
cording to  the  condition,  and  afterwards  dieth,  then  the  wife 
shall  be  endowed,  and  can  recover  her  dower  by  a  writ  of 
dower,  &c.,  and  so  by  the  taking  of  a  wife,  the  tenements 
be  put  in  other  plight  (m)  than  they  were  at  the  time  of  the 

heirea  potent  entrer^  ^c,  pur  ceo  que  le  feoffi  ad  luy  disable 
tie /aire  estate  de  les  tenementes  accordant  a  ceo  que  estoit  en 
les  tenements,  quant  estate  ent  fuist  fait  a  luy ;  qar  sil  voet 
/aire  estate  de  les  tenementes  accordant  a  les  condicions,  ^c, 
donques  poet  le  feoffi  pur  terme  des  ans  entrer  et  ouster 
mesme  celuy  a  qui  testate  est  fait,  ^c,  et  occupier  ceo 
duraunt  son  terme,  ^e.  3^7  Et  plusours  aunt  dit,  que  si  tiel 
feoffement  soitfait  a  un  home  sole  sur  mesme  la  condicion,  et 
devaunt  que  il  adperfourme  mesme  la  condicion,  il  prent  feme, 
donques  que  le  feoff ofur  et  ses  heires  meyntenant  potent  entrer, 
pur  ceo  que  sUfesoit  estate  accordant  a  la  condicion,  et  puis 
mourust,  donques  safeme  serra  endowe,  et  poet  recover er  son 
dower  per  brief  de  dower,  ^c,  et  issint  per  le  presell  del  feme 
les  tenementes  sont  mys  en  un  autre  plite  que  nefurent  a 


(m)  Flight  u  an   old  English  of  dower.      VtJe  §  289,    where 

word,  and  here  signifieth  not  only  plight  ia  taken  for  an  estate  or  in- 

tfae  estate,  hut  the  habit  and  qua-  terest  of  and  in  the  land  itself,  and 

lity  of  the  land,  and  eztendeth  to  extendeth  not  to  a  rent-charge  oat 

rent-charges,  and  to  a  possibility  of  the  land.— Co.  Lyit,  221.  h, 
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feoffinent  upon  oonditioii,  because  at  that  time  no  sncli  woman 
Thejbrmmr      was  dowable.  HOT  shoulcL  be  endowed  by  the  law,  &c.     ^58  Jn 

doctrine  <tf  a  J  ^ 

dttabuityjn      the  same  manner  it  is  if  the  feoffee  charae  the  land  by  his 

praentitofMT-  . 

>^^jjj^Vj  deed  with  a  rent-charge  before  the  performing  of  the  condi- 
mtdjuhuM^  tion,  or  be  bound  in  a  statute-staple  or  statute-merchant;  that 
^^  in  such  cases  the  feoffor  and  his  heirs  may  enter,  &c.  Causa 

qua  supra :  for  whosoeyer  cometh  to  the  tenements  by  the 
feoffinent  of  the  feoffee,  then  the  tenements  must  be  liable, 
and  be  put  in  execution  by  force  of  the  statute-merchant,  or 
of  the  statute-staple,  &c.*  But  when  the  feoffor  or  his 
heirs,  for  the  causes  aforesaid,  haye  entered,  as  it  seems  they 
ought,  &c.,  then  all  such  things  that  before  such  entry 
might  trouble  or  incumber  the  hind  so  giyen  upon  condition, 
&c.,  so  far  as  concerns  the  same  tenements^  are  utterly  de- 
feated. 
iiMryo/«<.        ^^  Also,  if  a  man  make  a  deed  of  feoffment  to  another, 

ten^  delfeoffement  sur  condiciony  pur  eeo  que  adonques  nul 
tiel  feme  fuist  dowable,  ne  serroit  dowe  per  la  ley,  ^e. 
358  JEn  mesme  le  tnanere  est  si  le  feoff i  charge  la  terre  per 
son  fait  dun  rente-charge  devaunt  leperfourmer  del  condieion, 
ou  soit  oblige  en  un  estatute  del  staple  ou  de  statute  mar^ 
ehaunt ;  que  en  tielx  cases  le  feofbur  et  ses  heires  potent 
entrer,  ^c.  Causa  qua  supra:  qar  quieonques  que  venust  a 
les  tenementes  per  lefeoffetnent  de  lefeoffS,  donques  les  tene- 
mentes  eovient  estre  lyables,  et  estre  mys  en  execueion  per 
force  destatute  marchaunt,  ou  destatute  del  staple,  ^c* 
Mes  quant  le  feoffour  ou  ses  heires,  pur  les  causes  avaunt- 
ditSf  avont  entre,  come  ils  devont  come  U  semble,  ^c,  donques 
toutz  tielx  choses  que  devaunt  tiel  entre  puissont  troubler 
ou  encombrer  les  tenementes  issint  dones  sur  condieion,  ^c, 
quant  a  mesmes  les  tenementes,  sont  oustrement  defetes, 
359  Item,  si  un  homefst  un  fait  de  feoffement  a  un  autre. 


*  At  this  place,  a  qu4ere  is  interpolated  in  all  the  French  ooplee  after 
Pynt.  1516.  It  does  not  however  occur  in  any  copy  of  JUuielTs  TruiB- 
ktioo. 
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and  in  the  deed  is  no  condition.  &c.,  and  when  the  feoffor  <<« ««»» 
will  make  to  him  livery  of  seisin  hy  force  of  the  same  deed,  P<irn«a«M</a 
he  makes  nvery  of  seisin  unto  him  upon  certain  condition,  U^SSUSS 
&c.;  in  this  case  nothing  of  the  tenements*  passeth  hy  the  J^^^Jf^j^Jf^ 
deed,  for  this  that  the  condition  is  not  comprised  within  the  f^^t^ 
deed,  and  the  feoffment  is  of  such  force  as  if  no  such  deed  ^^*  ^'  ^  ^^ 
had  been  made. 

3^  Also,  if  a  feoffment  be  made  upon  such  condition,  that  omdaum 
the  iexMee  do  not  ahen  the  land  to  any  one,  this  condition  MMwkf.^br 
is  void;  because  when  a  man  is  enfeoffed  of  lands  or  tene-  y^^T^' 
ments,  he  hath  power  to  alien  them  to  any  person  by  the 
law:  for  if  such  condition  should  be  good,  then  the  condition 
should  oust  him  of  all  the  power  which  the  law  gives  him, 
which  should  be  against  reason;  and  for  this  such  condition 
is  void  (n).    36i  But  if  the  condition  be  such,  that  the  feoffee  cmMHonmt 

et  en  lefait  est  null  eandieion,  ^c,  et  quant  lefeoffcur  a  luy 
tfoiUe  faire  lyver'6  de  seisin  per  farce  de  mesme  le  faity  il 
fist  le  lyverd  de  seisin  sur  certeyn  condicion,  ^. ;  en  ceo 
eas  riens  de  les  tenementes*  piusa  per  le  faity  pur  ceo  que  la 
condicion  nest  compris  deins  le  faity  et  le  feoff ement  est  en 
tiel  force  sicome  nul  tielfait  ust  estefait. 

360  Item,  si  feoffement  soit  fait  sur  tiel  condiciony  que 
le  feoff 6  ne  aUena  la  terre  a  nulluy,  ceo  condicion  est  voide  ; 
pur  ceo  que  quaunt  home  est  enfeoffe  de  terres  ou  tenementes, 
il  adpoiar  de  eux  aliener  a  ascun  person  per  la  ley  :  qar  si  tiel 
condicion  serroit  bon,  donques  la  condicion  luy  osteroit  de  tout 
le  poiar  que  la  ley  luy  dona,  quel  serroit  encontre  reason  ;  et 
pur  ceo  tiel  condicion  est  voyde.     36i  ^^s  si  la  condicion  soit 


*  For  de  U$  tenementes  which  is  the  true  reading,  Lettou  8f  M., 
MachLf  and  Roh.,  give  la  condicion. 


(n)  Before  the  statute  of  Qkm  feoffee  should  not  alien,  because  he 
Emptorea,  the  feoffor  might  have  had  a  possibility  of  reverter,  and 
enfeoffed  upon  condition  chat  the     this  is  a  consequence  of  privity  of 
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do  not  alien  to  such  a  one,  naming  his  name,  or  to  any  of 
his  heirs,  or  of  the  issues  of  such  a  one,  &c.,  or  the  like,  the 
which  conditions  do  not  take  away  all  the  power  of  alienation 
of  the  feoffee,  &c.,  then  such  condition  is  good. 

362  Also,  if  tenements  be  given  in  the  tail,  upon  such  con- 
dition, that  neither  the  tenant  in  the  tail  or  his  heirs,  &c., 
shall  alien  in  fee,  or  in  tail,  or  for  term  of  another's  life,  but 
only  for  their  own  lives,  &c.,  such  condition  is  good.  And 
the  reason  is,  for  this  when  he  maketh  such  alienation  and 
discontinuance  of  the  tail,  he  doeth  contrary  to  the  intent  [of 
the  donor*],  for  which  the  statute  of  Westm.  second  was 
made,  by  which  statute  estates  in  the  tail  are  ordained; 
363  for  it  is  proved  by  the  words  comprised  in  the  same 
statute,  that  the  intent  of  the  making  the  same  statute  was. 


tielf  que  le  feoffi  ne  aliena  a  un  tiel,  nosmant  son  noun^  ou 
a  aseun  de  ses  heires,  ou  des  issues  dun  tiel,  ^c,  ou  hujusmodi, 
les  queux  condicions  ne  tollont  tout  la  poiar  dalienacion  del 
feoffSy  ^c,  donques  tiel  condicion  est  bon. 

3^2  Item,  si  tenementes  soient  dones  en  le  taille,  sur  tiel 
eondidon^  que  le  tenaunt  en  le  taille  ne  ses  heires,  ^c,  ne  ali- 
eneront  en  fee,  ou  en  le  taille,  ne  pur  terme  dautre  vie, /orsque 
pur  lour  vies  demesne,  ^c,  tiel  condicion  est  bon,  Et  la 
cause  est,  pur  ceo  que  quant  U  fist  tiel  alienadon  et  disconti- 
nuance de  le  taille,  ilfait  le  contrarie  a  lentent  \le  donour*\ 
pur  que  lestatute  de  Westm,  seconde  fiiist  fait,  per  quel  esta- 
tut  les  estates  en  le  taille  sont  ordeignes  ;  ^63  qar  il  est  prove 
per  lesparolx  compris  en  mesme  lestatut,  que  fuist  al  entent 


*  The  words  within  brackets  do  not  appear  in  any  copies  of  RoiieiTt 
Transl. 


tenure,  for   the    king  may  grant     possibility  of  reverter  in  him  as 
upon  such  a  oonditioni  because  of     lord  paramount 
the  tenure  to  himself^  there  being  a 
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that  the  will  of  the  donor  in  such  case  should  be  observed,  ttmumeeo/ 
and  when  the  tenant  in  the  tail  maketh  such  discontinuance,  ami  bod,  con- 
he  acts  contrary  thereto,  &c.     And  also  in  estates  in  the  sSabM^ 
tail  of  any  tenements,  when  the  reversion  of  the  fee-simple 
[or  remainder  in  fee-simple*]  is  in  other  person,  when  such 
discontinuance  is  made,  then  the  fee-simple  in  the  reversion 
or  the  fee-simple  in  the  remainder  is  discontinued.      And 
because  tenant  in  tail  shall  do  no  such  thing  against  the 
profit  [of  his  issuesf]  and  good  right,  such  condition  is  good, 
as  is  aforesaid. 

de  le/esaunce  de  mesme  lesiatut,  que  la  voluntt  del  donour  en 
tiel  case  serrcit  observe^  et  quaunt  le  tenaunt  en  le  taiUe  fait 
une  diecontinuauncey  il  fait  le  eontrarie  a  ceo,  ^.  Et  auxi 
en  les  estates  en  le  taille  dascuns  tenementes,  quant  la  rever- 
cion  defee-simple  [om  remeyndre  en  fee^mple*']  est  en  autre 
person,  quant  tiel  discontinuance  est  fait,  donques  le  fee-simple 
en  la  revercion  ou  le  fee-simple  en  le  remeyndre  est  disconr 
tinue,  Et  pur  ceo  que  tenaunt  en  le  taille  ne  ferra  tiel 
chose  encontre  profit  [de  ses  issuesf]  et  bon  droit,  tiel  condi- 
don  est  bon,  come  est  avauntdit. 


*  The  words  within  brackets,  which  are  in  the  later  and  common 
copies,  do  not  occur  in  Lettou  Sf  Af.,  Maehl.,  Roh.i  or  BastelVs  Transl. 
but  Redm. ,  Berth. ,  Middl, ,  Powel,  8m, ,  and  T^ttyl  1 554 ,  read  this  passage 
thus  :—Et  auxi  en  les  estates  en  le  tayle  dascun  ienementee,  la  revercion 
est  en  le  dononr,  sinon  que  il  done  le  rem'  oustre,  ou  puis  le  don^  graunt  la 
revercion  a  un  autre,  &c.  Et  quant  tiel  discontinuance  est  fait f  donques 
le  fee-simple  del  donour  ou  de  cesty  en  la  revercion  ou  en  le  rem*  est 
discontinue.  And  also  in  estates  in  the  tail  qf  any  tenements^  the  re- 
vereion  is  in  the  donor,  unless  that  he  give  the  remainder  over,  or  after- 
wards the  donee  grant  the  reversion  to  another,  &c.  And  when  such 
discontinuance  is  made,  then  the  fee-simple  of  the  donor,  or  of  him  t» 
the  reversion  or  m  the  remainder  is  discontinued. 

t  This-  passage,  excluding  the  words  within  brackets,  is  according  to 
the  three  earliest  editions,  with  the  exception,  that  in  Lettou  Hf  M., 
Machl.f  and  Roh.,  for  et  pur  ceo,  is  printed  et  pur  oustre,  which  same 
error  must  have  appeared  in  the  copy  from  which  Rastell  nuule  his 
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omduion  to         364  Also,  a  man  can  iriye  lands  in  the  tail  upon  such  con- 
dueonnim-       ditlon,  that  if  the  tenant  in  the  tail  or  his  heirs  alien  in  fee 

attceqftaU 

imu'mdf  ^^  ^^  **^  ^^  ^^'  *®™*  ®^  another's  life,  &c.,  and  also  that  if 
all  the  issue  coming  of  the  tenant  in  tail  he  dead  without 
issue,  that  then  it  shall  he  lawful  for  the  donor  and  for  his 

vnoMcoMiM     heirs  to  enter,  &c.     And  hy  such  way  the  riirht  of  the 

not  fKuA  tuh-  >f  o 

Wee  to  (360—  tail  may  he  sayed  after  discontinuance  to  the  issue  in  the  taiL  if 

Anon.  Com-  "^  ' 

mcntatoron  gjj^j  Jssue  there  he:  so  that  hy  way  of  entry  of  the  donor  or 
of  his  heirs,  the  tail  shall  not  he  defeated  hy  such  condition*: 
and  yet  if  the  tenant  in  tail  in  this  case,  or  his  heirs,  make  any 
discontinuance,  &c.,  he  in  the  reyersion  or  his  heirs,  afler 
this  that  the  tail  is  determined  for  default  of  issue,  can  enter 
into  the  land  hy  force  of  the  same  condition,  and  shall  not 
he  compelled  to  sue  a  writ  of  formedon  in  the  reyersion,  &c. 

3^  Item,  home  poet  doner  terrea  en  le  iaille  9ur  tiel  eondp- 
ciony  que  ei  ie  tenaunt  en  le  taiUe  ou  see  heiree  alienouni  en 
fee  ou  en  le  taille,  ou  pur  terme  dautre  vie,  ^c,  ei  auxi  que 
ei  tout  lisme  venant  de  le  tenaunt  en  le  taille  eoient  mortz  eauns 
issue,  que  adonques  bien  lirroit  al  dovumr  et  a  see  heiree  den^ 
trer,  ^c.  Et  per  tiel  voye  le  droit  en  le  taille  poet  eetre  salve 
apres  tiel  discontinuaunce  al  issue  en  le  taille,  si  ascun  issue  y 
soil :  issint  que  per  voye  dentrer  del  donour,  oudeses  heires,  le 
taille  ne  serra  tnye  defeteper  tiel  condidon*  :  et  unqore  si  le 
tenaunt  en  le  taille  en  ceo  eas,  ou  ses  heires  font  aecun  discoHn 
tinuaunce,  ^c,  celuy  en  la  revereion  ou  ses  heires,  apres  eeo 
que  le  taille  est  determine,  pur  defaut  dissue,  poient  entreren 
la  terre  per  force  de  mesme  la  condidon,  et  ne  serra  my  arte 
de  suer  brief  de  formedon  en  la  revereion,  ^. 

TranBl.,  for  his  reading  is,  And  far  to*  put  out  (outtre)  that  the  temani 
shaU  doe  no  eueh  thing  against  rights  euch  conditimu  are  good  aeitis 
qforetaid.  In  the  copy  of  Roh.  edition  p«nef  ed,,  owtre  is  altered  to 
eeo  by  a  contemporary  hand,  and  a  similar  error  in  that  copy  of  Pyne* 
1516,  which  is  in  the  Brit.  Museum,  is  altered  in  the  same  manner. 

*  A  quare  hoc,  which  first  appeared  in  Redm,,  occurs  at  this  place 
in  all  subsequent  editions  except  7b//y/1557  (both  editions)  and  the 
copies  of  Rasieirs  Transbtion, 
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3^  Also,  a  man  cannot  plead  in  any  action,  that  estate  omdwoncui- 
was  made  in  fee,  or  in  the  tail,  or  for  term  of  life  upon  condi-  fi-^houand 
tion,  unless  he  vouch  a  record  thereof,  or  shew  a  writing  Jjj^j; 
under  seal,  proving  the  same  condition;  for  it  is  a  common  i^^,J"i^2l4r 
learning,  that  a  man  hy  pleading  shall  not  defeat  any  estate  'i^!^^^ 
of  freehold  by  force  of  any  such  condition,  unless  he  shew  the  53a,**SJ2^ 
proof  of  the  condition  in  writing,  &c.,  except  it  be  in  some  piiS^en^itf 
especial  case,  &c.f    But  of  chatteb  real,  as  of  a  lease  for  1^y^thi$ 
years,  or  of  grants  of  wards  made  by  guardians  in  chivalry,  ^^f^US^ 
and  such  like,  &c.,  a  man  may  plead  that  such  leases  or  ^%J^ 
grants  were  made  upon  condition,  &c.,  without  shewing  any  \^yj:y^^ 
writing  of  the  condition.     So  in  the  same  manner  a  man  may 
do  of  gifts  and  grants  of  chattels  personal,  and  of  contracts 
persona],  &c. 

3^  Also,  albeit  a  man  in  some  action  cannot  plead  a  condi-  BtaaeomH- 
tion  that  toucheth  and  concemeth  freehold  without  shewing  a  toaZ!^ 
writing  thereof,  as  is  aforesaid,  yet  a  man  may  be  aided  upon  aSalwu, 
such  a  condition  by  the  verdict  of  twelve  men  taken  at  large  ^thmghthe 

3^  Item,  home  ne  poet  pleder  en  aecun  accion,  que  estate 
Juist/ait  en  fee,  ou  enle  taillcy  ou  pur  terme  de  vie  sur  con- 
dicion^  que  sil  ne  voucha  un  recorde  de  ceo,  ou  numstrera  un 
eecripte  south  secdeyprovant  mesme  la  condidon  ;  qar  U  eat  un 
comen  erudieion,  que  home  per  pleder  ne  de/etera  aacun  estate 
de  franktenement  per  force  dascun  tiel  condicion,  sinon'quil 
monstera  la  prove  de  la  condicion  en  escripfe,  ^c,  sinon  que 
ceo  soit  en  ascun  especial  cos,  ^.  Mes  de  chatel  real,  sicome 
de  lees  fait  a  terme  dans^  ou  de  grauntes  de  gardes  fails  per 
gardeins  en  chwalrie  et  ht^usmodi,  ^c,  home  poet  pleder 
que  tielx  lessee  ou  grauntes  fueront  faites  sur  condidon,  ^c, 
saTis  monstrer  ascun  escripte  de  la  condicion.  Issint  en  mesme 
le  manere  home  poet  faire  de  dones  et  grauntz  de  chatelx 
personelx  et  de  contractes  personelx,  ^c. 

3^  Item,  coment  que  home  en  ascun  accion  ne  poet  pleder 
un  condicion  que  toueha  et  concema  franktenement  sauns 
monstrer  escripte  de  ceo,  come  est  avauntdit,  unqore  home  poet 
estre  eide  sur  tiel  condicion  per  verdit  de  xii.  homes  pris 
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in  an  asaise  of  novel  disseisin,  or  in  some  other  action  where 
the  justices  will  take  the  verdict  of  twelve  jurors  at  large.  As 
put  the  case,  that  a  man  seised  of  certain  land  in  fee,  letteth 
the  same  land  to  another  man  for  term  of  life  without  deed, 
upon  condition  to  render  to  the  lessor  a  certain  rent,  and  for 
default  of  payment,  a  re-entry,  &c.,  hy  force  whereof  the 
lessee  is  seised,  as  of  freehold,  and  afterwards  the  rent  is  be- 
hind, by  which  the  lessor  entereth  into  the  land,  and  after- 
wards the  lessee  arraign  an  assise  of  novel  disseisin  of  the 
land  against  the  lessor,  who  pleads  that  he  did  no  wrong  nor 
no  disseisin,  and  upon  this  the  assise  is  taken :  in  this  case  the 
recognitors  of  the  assise  may  say  and  render  to  the  justices 
their  verdict  at  large  upon  the  whole  matter,  as  to  say  that 
the  defendant  was  seised  of  the  land  in  his  demesne  as  of  fee, 
and  being  so  seised  let  the  same  land  to  the  plaintiff  for 
term  of  his  life,  rendering  to  the  lessor  such  yearly  rent  paya- 
ble at  such  a  feast,  &c.,  upon  such  condition,  that  if  the  rent 
were  behind  at  any  such  feast  that  it  ought  to  be  paid,  then 


a  large  en  asnae  de  novel  disseisin,  ou  en  ascune  autre  accion, 
lou  les  justices  voillent  prendre  per  verdit  de  xii.  jurrors 
a  large,  Sicome  mettomus,  que  homeseisi  de  certegn  terre  en 
fee,  lessa  mesme  la  terre  a  un  autre  home  pur  terme  de  vie 
saunsfait,  surcondicion  de  rendre  al  lessourun  certeyn  rente, 
etpur  de/aut  depaiement,  un  reentre,  ^c.,  per  force  de  quel  le 
lessS  est  seisi,  come  de  Jranktenementy  et  puis  le  rent  est  ode- 
rerCy  per  que  le  lessour  entre  en  la  terre,  et  puis  le  lessS  or- 
raigne  un  assise  de  novel  disseisin  de  la  terre  envers  le  lessour, 
le  quelplede  quil  ne  fist  nul  tort  ne  nul  disseisin,  et  sur  ceo 
lassise  soit  pris :  en  ceo  cas  les  recognitours  del  assise  poient 
dire  et  rendre  a  les  justices  lour  verdit  a  large  sur  tout  le  ma- 
tere,  come  adire  que  le  defendant  Juist  seisi  de  la  terre  en  son 
demesne  come  defee,  et  issint  seisi  mesme  la  terre  lessast  al 
pleintif  pur  terme  de  sa  vie,  rendant  al  lessour  tiel  annuel 
rent  paiable  a  tiel  feste,  ^c,  sur  tiel  condicion,  que  si  le 
rente  fkist  aderere  a  ascun  tiel  feste  que  doit  estre  paie. 
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it  should  be  lawfiil  for  the  lessor  to  enter,  &c,,  by  force 
of  which  lease  the  plamtiff  was  seised  in  his  demesne  as 
of  freehold,  and  that  afterwards  the  rent  was  behind  at  such 
feast  or  year,  &c.;  for  which  the  lessor  entered  into  the  land 
upon  the  possession  of  the  lessee;  and  pray  the  discretion  of 
the  justices,  whether  this  be  a  disseisin  done  to  the  plaintiff 
or  not;  and  then  for  this  that  it  appeareth  to  the  justices 
that  this  was  no  disseisin  done  to  the  plaintiff,  insomuch  as 
the  entry  of  the  lessor  was  lawful  on  him;  the  justices  ought 
to  give  judgment  that  the  plaintiff  shall  take  nothing  by  his 
writ  of  assise:  and  so  in  such  case  the  lessor  shall  be  aided, 
and  yet  no  writing  was  ever  made  of  the  condition;  for  as 
well  as  the  jurors  may  haye  knowledge  [of  the  lease,  they 
also  as  well  may  have  conusance*]  of  the  condition  which  was 

donques  hien  lirroit  al  lesaour  dentrer,  ^c,  per  force  de  quel 
lees  le  pleintif  fuut  seiei  en  son  demesne  come  de  Jranktene- 
ment,  et  que  puis  apres  le  rente  fuist  aderere  a  tiel  feste  ou 
an,  ^e. ;  pur  que  le  lessour  entra  en  la  terre  sur  la  possession 
le  lessi;  et  prier  la  discrecion  de  les  justices,  si  ceo  soit  un 
disseisin  fait  al  pleinti/ou  nemy  ;  et  donques  pur  ceo  que  ap^ 
piert  a  les  justices  que  ceo  fuist  nul  disseisin  fait  al  pleintif 
entaunt  que  lentre  de  le  lessour  Juist  congeahle  sur  luy ;  les 
justices  doient  doner  juggement  que  le  pleintif  ne  prendera 
riensperson  brief  dassise :  et  issint  en  iielcas  le  lessour  serra 
eide,  et  unqore  nul  escripture  ne  unques  Juist  fait  del  condi- 
don;  qar  auxi  bien  que  les  jurrors potent  aver  conusaunce  {de 
le  lees,  auxi  bien  ils  poient  aver  conusaunce*'\  de  la  condicion 


*  The  words  within  brackets  do  not  appear  in  Lettou  Sc  ikf.,  Machi,, 
Roh.,  or  in  any  of  the  copies  of  RastelVs  Transl.  Redm.,  Berth., 
MiddL,  8m.  f  Potoel,  and  Tbttyl  1554,  omit  the  words  awei  bien  que,  and 
read  this  sentence  as  follows : — car  les  Jurroure  poient  en  ceo  cos  aver 
conueaunce  de  la  condition  que  fuist  declare  et  reherce  eur  le  lees.  Jbr 
the  jurors  can  in  this  case  have  conusance,  Sfc.  It  is  suggested  that  if 
this  paragraph  be  read,  omitting  the  words  within  brackets,  then  §  367  will 
appear  to  be  an  illostration  by  antithesis. 
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sottfaft^-  declared  and  rehearsed  upon  the  lease;  3^7  90  in  the  same 
taii  upon  eon-    manner  is  it  of  feoffment  in  fee,  or  gift  in  the  tail  upon  con- 

dition>  although  no  writing  were  ever  made  thereof,  &c.  And 
Agmemiver-  as  it  is  Said  of  a  verdict  at  large  in  assise,  &c.,  in  the  same 
X^^  manner  it  is  of  a  writ  of  entry  founded  upon  disseisin,  and 
permmaiac      in  all  othcr  actious  where  the  justices  will  take  the  verdict  at 

large  (o),  whereby  such  verdict  at  large  maketh  the  nature  of 

the  matter  put  in  the  issue*. 


quefidst  declare  et  reheree  sur  le  lees  ;  ^  en  memne  le  numere 
est  de  feoffement  en  fee,  ou  done  en  le  taUle  eur  condidon^ 
content  que  nul  escripture  unqaes  Juiet  fait  de  ceo,  ^.  Et  «- 
come  eat  dit  de  verdit  a  large  en  amee,  ^c,  en  memne  le 
manere  est  en  brief  dentre  fondu  eur  diaeeidn,  et  en  tautea  ou- 
tree  acciona  ou  lea  juaticea  voiUent  prendre  le  verdit  a  large, 
par  la  ou  tiel  verdit  a  large  fait  la  nature  de  matere  mis  en 
liaaue*. 


*  All  editions  after  the  three  first  read  this  passage  thus  : — et  en  toutea 
autret  aecioru  ou  lesjusticet  doient  prendre  le  verdit  a  large,  par  la  ou 
tiel  verdit  a  large  est  fait  ^  la  maner  del  entre  entier  est  mys  en  issue,  [or, 
tissue'],  &c.,  which  is  thus  translated  by  Sir  Edward  Coke,  **  and  in  aU 
other  actions  where  the  justices  will  take  the  verdict  at  large,  there 
where  such  verdict  at  large  is  made,  the  manner  of  the  whole  entry  is 
put  in  the  issue,  «^c."  RasteWs  Transl.  renders  the  passage  thus : — and 
in  all  other  actions  where  the  justices  will  take  a  verdict  at  large,  there 
where  the  verdict  at  large  maketh  the  nature  of  the  matter  put  m  the 
issue.  The  ordmary  reading  is  evidently  adopted  by  Booth  on  Real 
Actions,  if^ra,  n. 


(0)  It  is  called  a  yerdict  at 
large,  because  it  findeth  the  matter 
at  large,  and  leaves  it  to  the  judg- 
ment of  the  court :  or  it  is  called  a 
special  verdict,  because  it  findeth 
the  special  matter,  &c. — Co,  Lytt. 
228.  a.  To  take  the  assise  at 
large,  is  to  take  a  special  verdict  of 


the  recognitors  of  the  assise,  find- 
ing not  only  the  seisin  but  the 
special  manner  of  the  entry,  and  so 
leaving  it  to  the  judgment  of  the 
court,  whether  there  be  any  dis- 
seisin or  not.  The  peculiaritiea 
here  alluded  to,  with  respect  to  an 
assise,  (for,  as  Lyttleton  informs 
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3^  Also,  in  sach  case  where  the  inquest  may  say  their  ver-  Atwtuatin 
diet  at  laige>  if  they  will  take  upon  them  the  knowledge  of  tphenaujww 
the  law  upon  the  matter,  they  may  say  their  verdict  gene-  themtdveathe 
rally  as  it  is  put  in  their  charge,  as  in  the  case  aforesaid  they  <^ '»«'. 
may  well  say,  that  the  lessor  did  not  disseise  the  lessee,  if 
they  will,  &c.  (/>). 

3^  Also,  in  the  same  case,  if  the  case  were  such,  that  after  But  ^fimn 
the  lessor  had  entered  for  default  of  payment,  &c.,  that  in  bar  to  an 
the  lessee  had  entered  upon  the  lessor,  and  him  disseised:  in  »>r,piead»th« 
this  case,  if  the  lessor  arraign  an  assise  against  the  lessee,  i^"<i^,ami 
the  lessee  may  bar  him  of  the  assise;  for  he  may  plead  iJ^^^j!T^ 
against  him  in  bar,  how  the  lessor  that  is  plaintifiP,  made  a  ^^^^J^ 
lease  to  the  defendant  for  term  of  his  life,  saving  the  rever-  25«£f  ** 
sion  to  the  plaintiff,  which  is  a  good  plea  in  bar,  insomuch  as  ^SS^^tftt 

^^  Item,  en  tiel  cos  lau  lenquest  poet  dire  Umr  verdit  a 
largCy  sils  voUlent  prendre  sur  eux  la  conusaunce  de  la  ley  sur 
le  matere,  tie  potent  dire  lour  verdit  generalement  come  est 
mye  en  Umr  charge,  come  en  le  cos  avauntdit,  ils  potent  bien 
dire,  que  le  leseour  ne  dieseieiat  pae  le  leseS,  siU  voUlent,  ^c. 

3^  Item,  en  meeme  le  caSf  si  le  cos  /met  tiel,  que  apres  ceo 
que  le  Uasour  avoit  entrS  par  defaut  de  paiement,  ^c,  que  le 
lesei  ust  entre  eur  le  leeaour,  et  lug  dieseisist :  en  ceo  cae,  ei  le 
lessour  arraigne  un  aseiee  envers  le  lesaS,  le  leui  hiy  poet 
harrer  dauiee ;  qar  il  poetpleder  envere  luy  en  harre,  coment 
le  leeaour  qui  eat  pleyntif,  fat  un  leea  al  defendant  pur  terme 
de  ea  vie,  eaioaunt  la  revercion  al  pteinttf,  lequel  eat  bon  plee  en 


U8,  to  take  a  special  verdict  is 
common  to  other  actions) ,  are, 
where  the  recognitors  are  bound  to 
find  and  inquire  of  other  matters 
besides  the  seisin  and  disseisin. — 
See  Booth  on  JUal  AcHow,  213, 
Ed.  1811. 

{p)  Although  the  jury,  if  they 


will  take  upon  them  (as  Lyttkiom 
here  saith)  the  knowledge  of  the 
law,  may  give  a  general  yerdict ; 
yet  it  is  dangerous  for  them  so  to 
do;  therefore  to  find  the  special 
matter  is  the  safest  way,  where  the 
case  is  doubtful.— Co.  Lytt,  228.  a. 
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imtorauM     he  acknowledges  the  reversioii  to  be  to  the  plaintiff:  in  this 
oitf^^tew^rc/  case  the  plaintiff  hath  no  matter  to  aid  himself,  but  the  con- 
Lytt.  298.  b.     dition  made  upon  the  lease,  and  this  he  cannot  plead,  because 
he  hath  not  any  writing  of  this;  and  insomuch  as  he  cannot 
answer  to  the  bar,  he  shall  be  barred;  and  so  in  this  case  you 
may  see  that  a  man  is  disseised,  and  yet  he  shall  not  hare 
assise;  and  yet  if  the  lessee  be  plaintiff^  and  the  lessor  de- 
fendant, he  shall  bar  the  lessee  by  verdict  of  the  assise,  &c.; 
but  in  this  case  where  the  lessee  is  defendant,  if  he  will 
not  plead  the  said  plea  in  bar,  but  plead,  no  wrong  no  dis- 
seisin, then  the  lessor  shall  recover  by  assise,  &c.    Causa  qua 
supra, 
omeemimgin'       370  Also,  that  such  conditions  are  most  commonly  put  and 

denturetand  ...  . 

dM^potfom.    specified  in  deeds  indented,  some  little  thing  shall  here  be 

tiunmgoon*  ^  ^ 

'^^^^^  said,  to  thee  my  son,  of  indentures  and  of  a  deed-poll  con- 

taining* condition. 

barre,  entaunt  que  il  conust  la  revercion  estre  alpleyntif:  en 
ceo  COS  le  pleynHf  nad  matere  de  luy  aider  forsgue  la  condi- 
cum  fait  mr  le  lees,  et  ceo  il  ne  poet  pleder,  pur  ceo  que 
il  nad  ascun  eseripture  de  ceo  ;  et  entaunt  que  il  ne  poet  re» 
spondre  al  barre,  il  serra  barre ;  et  issint  en  ceo  cas  poyes 
veyer  que  home  est  disseisi,  et  unqore  il  navera  assise;  et  «»- 
qore  si  le  lessi  soit  pleintif,  et  le  lessour  defendant,  il  barrera 
le  lessS  per  verdit  dassise,  ^c. ;  mes  en  ceo  cas  lou  le  lessi  est 
defendant,  si  il  ne  voet  pleder  le  dit  plee  en  barre,  mes 
pleda,  nul  tort  nul  disseisin,  donques  le  lessour  recovera  per 
assise,  ^c.  Causa  qua  supra. 

370  Item,  pur  ceo  que  tielx  condicions  sount  pluis  commune" 
ment  mys  et  specifies  en  faitez  endentez,  aseun  petit  chose 
serra  icy  dit,  a  toy  man  fits,  de  endenturez  et  de  fait  poLle 
conteiffnant*  condieian. 


*  The  later  and  corrupted  copies  read  eoncemanis^e<meeminff. 
RaatelVM  Transl.  is  according  to  the  text  of  the  earliest  editions,  which 
give  containing. 


CHAP,  v.]  ^LYTTLBTOn's   TENURES.  413 

And  it  is  to  be  understood,  that  if  the  indenture  be  bipar- 
tite, or  tripartite,  or  quadripartite,  the  parts  of  the  indenture 
are  but  one  deed  in  law,  and  every  part  of  the  indenture  is  of 
as  great  force  and  effect  as  all  the  parts  together. 

371  And  the  makine  of  indentures  is  in  two  manners.     One  indeniwmare 
is  to  make  them  in  the  third  person.     Another  is  to  make  thMptrmmor 
them  in  the  first  person.     The  making  in  the  third  person  is 
as  in  such  form: — 

**  This  indenture  made  between  A.  of  B.  of  the  one  part,  r^wnu^tn- 
**  and  C.  of  D.  of  the  other  part,  witnesseth,  that  the  afore-  ISSSTJZlt 


<( 
<c 

<c 

(( 

€€ 


said  A.  of  B.  hath  given,  granted,  and  bj  this  present 
charter  [or  deed]  indented  hath  confirmed,  to  the  aforesaid 
C.  of  D.,  such  land,  &c.  To  have  and  to  hold  upon  con- 
dition, &c.  In  witness  whereof  the  parties  aforesaid  in- 
terchangeably have  put  their  seals."  Or  thus  : — "  In 
witness  whereof  to  the  one  part  of  this  indenture,  re- 
maining with  the*said  C.  of  D.,  the  said  A.  of  B.  hath  put 
his  seal;  and  to  the  other  part  of  the  same  indenture  re- 


Et  est  assavoir,  gue  si  lendenture  wit  bipertite,  ou  triper- 

tite,  ou  quadripertite,  les  parties  de  lendenture  ne  sount  que  un 
fait  en  ley,  et  chescunpartie  de  lendenture  est  de  auxi  graunde 
force  et  eff^ecte  sicome  toutez  les  parties  ensemble. 

371  Et  lafesaunce  des  endentures  est  en  deux  maneres.   Tine 

est  defaire  eux  en  la  tierce  persons,     Un  autre  est  de  fairs 

eux  en  la  premier  persons.     Le  fesance  en  la  tierce  persons 

est  come  en  tielfourme : — 

"  Hec  indentura  facta  inter  A.  de  B,  ex  una  parte,  et  C. 

*'  de  D.  ex  altera  parte,  testatur,  quod  pradictus  A.  de  B. 

*'  dedit,  concessit,  et  hae  prtesenti  carta  indentata  confir- 
maioit,  pruefato  0.  de  D.  talem  terram,  ^c.  Habendum  et 
tenendum  sub  condicione,  ^c.  In  cujus  rei  testimonium 
partes  prcedicte  sigilla  sua  altematim  apposfuerunt^    Yel 

sic: — ^'  In  eujus  rei  testimonium  uni parti  hujus  indenture, 
penes  prcefatum  C.  de  D.  remanenti,  pradictus  A.  de 
B.  sigillum  suum  apposuit ;  alteri  verb  parti  ejwdem  inden- 


<c 
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'  "  naaining  with  him  the  said  A.  of  B.,  the  said  C.  of  D.  hath 

<'  put  his  seal.     Dated/'  &c. 
Such  indenture  is  called  an  indenture  made  in  the  third 

person,  hecause  the  Terhs,  &c.,  are  in  the  third  person.     And 

this  form  of  indentures  is  the  most  sure  making,  hecause  it  is 

most  commonly  used,  &c. 

37^  The  making  of  indentures  in  the  first  person,  is  in  such 

FomM<irto-     form: — "  To  all  Christian  people  to  whom  these  present 

fintpermm.      **  writing  indented  shall  come,  A.  of  B.  sends  greeting  in 

our  Lord  God  everlasting.     Enow  ye,  me  to  have  given, 

granted,  and  hy  this  my  present  deed  indented,  confirmed 

**  to  C.  of  D.,  such  land,  &c.'*  Or  thus: — **  Know  all  men 
present  and  to  come,  that  I,  A.  of  B.,  have  given,  granted, 
and  hy  this  my  present  deed  indented,  confirmed  to  C.  of 
D.,  such  land,  &c.     To  have,  &c.,  upon  condition  following, 

'*  &e.  In  witness  whereof,  as  well  I,  the  said  A.  of  B.,  as  the 
aforesaid  C.  of  D.,  to  these  indentures  have  interchangeably 
put  our  seals."     Or  thus : — In  witness  whereof  to  the  one 


« 


"  ture  penes  ipsum  A.  de  B.  remanenti,  idem  C.  de  D.  eiffil- 

'*  lum  suum  appoeuit,     Dai.*  j^c." 

Tiel  endenture  est  appelle  endeniure  fait  en  la  tierce 

persone,pur  ceo  que  lee  verbes,  ^c,  saunten  la  tierce  persone. 

Et  tielfourme  dendentures  eet  depluis  eiure  fesauncCy  pur  ceo 

que  est  pluis  comnmnement  use,  ^c, 

372  Lafeaaunce  dendentures  en  la  premier  persone  est  en  tiel 

fourme : — ^*  Omnibus  ChrisH  fidelibus  ad  quos  presentee  litere 

*^  indentate  pervenerinty  A.  de  B,  salutem  in  Domino  sempi" 

"  temam.  Sciatis  me  dedisse,  concessisse,  et  hac  prasenti 
carta  mea  indentata  confirmasse  C.  de  D.  talem  terranty 
^."     Vel  sic: — "  Sciant  prasentes  etjkturiy  quod  ego  A, 

**  de  B.  dediy  concessiy  et  hac  prasenti  carta  mea  indentata 
confirmavi  C  de  D.  talem  terram,  ^.  Habendumy  ^c, 
sub  condicione  sequenti,  ^.  In  cujus  rei  testimonium  tarn 
ego  predictus  A,  de  B.y  quam  predictus  C.  de  2).,  his  inden- 
turis  sigilla  nostra  altematim  tgi^posuimus"    Vel  sic: — 


<€ 
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part  of  this  indenture  have  I  put  my  seal,  and  to  the  other 
part  of  the  same  indenture  the  said  C.  of  D.  hath  put  his 
sea],  &e."  ^Ts  And  it  seemeth  that  such  indenture  made  in  hyimtunin 
the  first  person  is  as  good  in  law  as  the  indenture  made  in  the  ^u^'^ 
third  person,  when  hoth  parties  haye  thereto  put  their  seals;  ^m,^tf 
for  in  the  indenture  made  in  the  third  person,  or  in  the  first  whom  deed  u 
person,  if  mention  he  made  that  the  grantor  hath  set  his  seal  Moi.uuthe 
only,  and  not  the  grantee,  then  is  the  indenture  the  deed  of  both, 
the  grantor  only.     But  where  mention  is  made  that  the 
grantee  hath  set  his  seal  to  the  indenture,  &c.,  then  is  the 
indenture  as  weQ  the  deed  of  the  grantee  as  the  deed  of  the 
grantor:  and  so  it  is  the  deed  of  them  hoth;  and  also  eadi  part 
of  the  indenture  is  the  deed  of  both  parties  in  such  case,  &c. 

374  Also,  if  estate  be  made  by  indenture  to  a  man  for  term  Amumgh  the 
of  his  life,  the  remainder  to  another  in  fee,  on  certain  con-  mm  do  rut 
dition,  &c.,  and  if  the  tenant  for  term  of  life  hath  set  his  seal  ^  unoiar^ 

tothedeedf 

to  the  part  of  the  indenture,  and  afterwards  dieth,  and  he  in  iMtuhe 


€( 


In  cufus  ret  tesHmonium  uni  parti  hujus  indenture  eigillvm 
meum  apponUj  alteri  verb  parti  efusdem  indenture  prts- 
dictue  C.  de  D.  eiffUlum  euum  appasuit,  ^c.*'  373  £i  U 
semble  que  tiel  endenture  /ait  en  la  premier  persone  est  auxi 
ban  en  ley  come  en  lendenture /ait  en  la  tierce  persone,  quant 
ambideux  parties  ount  a  ceo  mys  lour  scales  ;  qar  en  lenden- 
ture /ait  en  la  tierce  persone,  ou  en  Id  premier  persone,  si 
mention  soit  /ait  que  le  grauntour  avoit  mys  solement  son 
scale,  et  nemy  le  graunti,  donques  est  lendenture  tauntsolement 
le/ait  le  grantour,  Mes  lou  mencion  est  /ait  que  le  graunti 
ad  mys  son  scale  a  lendenture,  ^c,  donques  est  lendenture 
mutibien  le  /ait  U  graunti  come  le  /ait  le  grauntour :  et 
issint  il  est  le  /ait  dambideux,  et  auxi  cheseune  partie  de  lenr 
denture  est  le/ait  dambideux  parties  en  ticl  cas,  ^c. 

s?'*  Item,  si  estate  soit /ait  per  endenture  a  un  home  pur 
ierme  de  sa  vie^  le  remeyndre  a  un  autre  en  /ee,  sur  eerteyn  con- 
dieion,  ^c,  et  si  le  tenaunt  aterme  de  vie  avoit  mys  son  scale  a 
partie  de  lendenture,  et  puis  morust,  et  cestuy  en  le  re- 
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btmndt^  the     the  remainder  entereth  into  the  land  hy  force  of  his  remainder, 
&c.,  in  this  case  he  is  holden  to  perform  all  the  conditions  com- 
prised in  the  indenture,  as  the  tenant  for  life  ought  to  do  in 
his  life,  and  yet  he  in  the  remainder  never  sealed  any  part  of 
The  rmmm      the  indenture;  but  the  canse  is,  thatinsomuch  ashe  entered  and 
«dbrfft«taSd     agreed  to  have  the  lands  by  force  of  the  indenture,  he  is 
thent.  *  holden  (t.  e.  bound)  to  perform  the  conditions  within  the 

same  indenture,  if  he  will  have  the  land,  &c. 

When  the  jk-        375  Also  if  a  feoffment  be  made  by  deed-poll  upon  con- 

pS^datmA'    dition,  &c.,  and  because  the  condition  is  not  performed,  the 

inadted-peo.    fcoffor  eutcrcth  sud  happeth  (t.  e.  gets)  the  possession  of  the 

deed-poll,  if  the  feoffee  bring  an  action  of  that  entry  against 

the  feoffor,  it  hath  been  a  question,  whether  the  feoffor  can 

plead  the  condition  by  the  said  deed-poll  against  the  feoffee; 

and  some  haye  said  nay,  insomuch  as  it  seemeth  to  them 

that  a  deed-poll  and  the  property  of  the  same  deed  belongeth 

to  him  to  whom  the  deed  is  made,  and  not  to  him  that  made 

the  deed;  and  insomuch  as  such  a  deed  doth  not  belong  to 

meyndre  enira  en  la  terre  perforce  de  son  remeyndre,  ^.,  en 
ceo  COS  il  est  tenus  de  per/ounner  toutes  les  condicions  compris 
en  lendenture,  sicome  le  tenaunt  a  terme  de  vie  devoit/aire  en 
sa  vie,  et  unqore  cestuy  en  le  remeyndre  ne  unques  enseala 
ascunepartie  del  endenture  ;  mes  la  cause  est,  que  entaunt  que 
il  entre  et  agrea  daver  les  terres  per  force  del  endenture,  il  est 
tenus  de  perfourmer  les  condicions  deins  tnesme  lendenture,  sil 
voille  aver  la  terre,  ^c, 

375  Item,  si  feqff'ement  soit  fait  per  fait  polls  sur  eondieion, 
^c,  pur  ceo  que  la  condicion  nest  pas  perfourme,  le  feoffour 
entra  et  happa  la  possession  de  le  faitpolle,  si  lefeoffe  porta 
un  accion  de  eel  entre  envers  le  feoffour,  il  ad  este  question,  si 
le  feoffour  poet  pleder  la  condicion  per  le  dit  fait  poUe  en-- 
countre  le  feoffi.  Et  ascuns  ount  dit  que  non,  entant  que 
semble  a  eux  que  un  fait  polle  a  le  propreti  de  tnesme  le  fait 
appertient  a  celuy  a  qui  le  fait  est  fait^  et  nemy  a  celuy  qui 
fist  le  fait;  et  entaunt  que  tielfait  ne  atteigne  alfeoffour^  il 
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the  feoffor^  it  seemeth  unto  them  that  he  cannot  plead  this,  &c. 
And  others  have  said  the  contrary,  and  have  shewed  divers 
reasons. 

One  is,  if  the  case  were  such,  that  in  the  action  between  i^metuft 
them,  if  the  feoffee  plead  the  same  deed,  and  shew  it  to  ^tSSl^u  at- 
the  court:  in  this  case,  insomuch  as  the  deed  is  in  court,  the  tmdiheia*i, 
feoffor  can  shew  to  the  court  how  in  the  deed  there  are  W' 
divers  conditions  to  he  performed,  [on  the  part  of  the  feoffee, 
&c.,  and  because  they  were  not  performed*],  he  entered,  &c., 
and  thereto  he  shall  be  received.     By  the  same  reason  when  Proferto/ 
the  feoffor  hath  the  deed  in  hand,  and  sheweth  it  to  the  s  371(^,379, 
court,  he  shall  well  be  received  to  plead  it,  &c.,  and  namely, 
when  the  feoffor  is  privy  to  the  deed,  for  he  ought  to  be 
privy  to  the  deed  when  he  made  the  deed,  &c.    376  Also,  if  wkmntftn 
two  men  do  a  trespass  to  another,  who  releases  to  one  of  tf^  *ame  u 
them  by  his  deed  all  actions  personal,  and  notwithstandina:  tathewuiqf 

1  .  .1111/.  Mmtowhom 

he  sueth  an  action  of  trespass  against  the  other,  the  defendant  ^*»  »»^^^  <• 

semble  a  eux  que  il  ne  poet  pas  ceo  pleder,  ^c.     Et  autres  ont 
dit  le  contrarie,  et  aunt  monstre  divers  causes. 

Une  est,  si  le  cas  fmst  tiel,  que  en  accum  entre  eux,  si  le 
feoffS  pledast  mesme  lefaxt,  et  monstre  ceo  al  court :  en  ceo 
cas,  entaunt  que  lefaxt  est  en  court,  le  feoff  our  poet  numstrer  al 
court  content  en  le  fait  sount  divers  condicions  destre  per-- 
fourmes  [de  le  part  lefeoffi,  ^c,  et  pur  ceo  que  Us  ne  furent 
perfourmes*'],  il  entrast,  ^c,  et  a  ceo  il  serra  resceu.  Per  mesme 
le  reason  quant  le  feoff  our  ad  lefait  en  poigne,  et  ceo  monstra 
a  le  court,  il  serra  bien  resceu  de  ceo  pleder,  ^c,  et  nosment, 
quant  lefeoffour  est  privS  alfait,  qar  il  covient  destre  privS  al 
fait  quant  il  fist  le  fait,  ^c,  376  Auai,  si  deux  homes  font  un 
trespas  a  un  autre,  le  quel  relessa  a  un  deux  per  son  fait 
toutes  accions  personelx,  et  nient  obstant  il  suist  accion  de 
trespas  envers  lautre,  le  defendant  bien  poet  monstrer  que  le 


*  The  words  within  brackets  are  omitted  in  Leitou  SfM.f  Maehi.f  and 
Roh.f  but  they  appear  in  every  other  edition ,  French  as  well  as  English. 
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doM:v9iifh0  may  well  shew  that  the  trespass  was  done  by  hiin»  and  by 
<tf(hem,aaan  another  his  fellow,  and  that  the  plaintiff  by  his  deed,  which 
eatmhuman  he  sheweth  forth,  releaseth  to  his  fellow  all  actions  per- 
^>jj^2*n^  sonal,  [judgment  if  action,  &c.*];  and  yet  such  deed  be- 
^^o!^  longeth  to  his  fellow,  and  not  to  him,  but  because  he  may 
L7tt.i38.a.  ]jnyg  advantage  by  the  deed  if  he  will  shew  the  deed  to  the 
court,  he  therefore  can  well  plead  it,  &c.  By  the  same 
reason  is  it  in  the  other  case,  when  the  feoffor  ought  to 
Theproptrt^  bavc  advantage  by  the  condition  in  the  deed-poll.  377  Also, 
abte,and  if  the  fcoffcc  gavc  audf  granted  the  deed-poll  to  the  feof- 
jion^dM  for,  such  grant  shall  be  good,  and  then  the  deed  and  the 
property  thereof  belongeth  to  the  feoffor,  &c4  And  when 
the  feoffor  hath  the  deed  in  hand,  and  pleadeth  it  to  the 
court,  it  shall  be  rather  intended  that  he  oometh  to  the  deed 
by  a  lawftil  mean,  than  by  a  wrongful  mean:  and  so  it  seem- 
eth,  that  the  feoffor  may  well  plead  such  a  deed-poll  that 
compriseth  condition,  &c.,  if  he  hath  the  deed  in  hand,  &c. 

trespaajuist  fait  per  luy,  et  pur  un  autre  eon  compaignoti,  et 
que  le  pleintt/  per  eon  fait  quil  monetre  avaunt,  relesea  a  eon 
compaiffTum  toutez  accione  pereonelx,  [juggement  ei  aecion, 
4^c.]*;  et  unqore  tiel/ait  appertient  a  eon  con^Mognon,  etne^ 
mye  a  luy,  mee  pur  ceo  que  Upoet  aver  avantageper  lefidt  eil 
voet  monetrer  le/ait  al  court,  il  poet  pur  eeo  bienpleder,  ^. 
Per  mestne  le  reason  en  lautre  eas,  quaunt  lefeoffow  doit  aver 
avantageper  le  condieion  deinz  lefait  polle,  ^e,  ^77  Auxi,  si 
le  feoffi  donast  etf  grauntast  le  faxt-poUe  al  feoffowr,  tiel 
graunte  serra  bon,  et  donques  le  fait  et  le  propretS  del  fait 
appertient  dlfeoffour,  S^cX  ^t  quaunt  le  feojffbur  ad  le  fait 
en  poigne,  et  ceo  pleda  al  court,  il  serra  pluis  tost  entendus 
quil  vient  alfait  per  loial  mesne,  que  per  torcious  mesne :  et 
issint  a  eux  semhle,  que  le  feoffour  poet  bien  pleder  tiel  fait- 
polle  que  consent  condieion,  ^c,  sil  ad  le  fait  en  poigne,  ^. 

*  The  words  within  brackets  do  not  appear  in  RastelVt  TransL 
t  In  RastelV$  Transl.  or^  which  is  followed  by  the  later  copies,  and  by 
Sir  Edward  Coke*i  Translation. 
X  This  Sfc.  does  not  appear  in  RasUlVt  Transl. 
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Ideo  semper  qtuere  de  dubiis,  quia  per  ratumee  pervemtur 
ad  legitimam  raiianem,  ^."* 


378  Estates  that  men  hare  upon  condition  in  law,  are  snch  es-  conditiaiu  in 
tates  that  have  a  condition  by  the  law  to  them  annexed,  thoueh  eooditioDt. 
it  he  not  specified  in  writing.  As  if  a  man  grant  by  his  deed  to  •^^  ^o***"' 

nofWa  VIS.  iff 

another  the  office  of  parkership  of  a  park,  to  have  and  occupy  f*j»^  «?**<* 
the  same  office  for  term  of  his  life,  the  estate  which  he  hath 


in  the  office  is  upon  condition  in  law,  to  wit,  that  the  parker 
shall  well  and  lawfully  keep  the  park,  and  do  that  which  to 
such  office  appertaineth  to  do,  or  otherwise  that  it  shall  be 
lawful  to  the  grantor  and  to  his  heirs  to  oust  him,  and  to 
grant  it  to  another  if  he  will,  &c.  And  such  condition  that 
is  intended  by  the  law  to  be  annexed  to  any  thing,  is  as 
strong  as  if  the  condition  were  set  or  put  in  writing.  ^79  Jn  (yieMfM«« 
the  same  manner  it  is  of  grants  of  the  offices  of  stewardship,  deputy  tae^ 
constableship>  bedelary,  bailiwick,  or  other  officers,  &c.    But 


€< 
€€ 


Ideo  semper  qtuere  de  dubUe,  quia  per  rationea  pervenitur 

ad  legitimam  ratumem^  ^c."* 

378  Estates  que  homes  aunt  sur  eondieion  en  ley,  sont  tielx 
estates  que  aunt  un  eondieion  per  la  ley  a  eux  annexe,  eoment 
que  ne  soit  especifie  en  escripture,  Sieome  home  graunta  per 
son  fait  a  un  autre  loffiee  de  parkership  de  unparke,  a  aver  et 
occupier  mesme  loffiee  pur  terme  de  sa  vie,  testate  quit  ad  en 
office  est  sur  eondieion  en  ley,  eestassavoir,  que  le  parker  bien 
et  loialement  gardera  leparke,  etferra  ceo  que  a  tiel  office  ap- 
pent  a  fairer  ou  autrement  que  bien  lirroit  al  grauntour  et  a 
ses  heires  de  luy  ouster,  et  de  graunter  ceo  a  un  autre  sil 
voet,  ^,  Et  tiel  eondieion  que  est  entendus  per  la  ley  estre 
annexe  a  aseun  chose,  est  auxy  fort  sieome  la  eondieion  fuist 
mis  ou  monstre  en  escripte.  379  En  mesme  le  manere  est  de 
grasvmtez  doffices  de  senesehalcie,  eonstabularie,  bedelarie, 
bayUimk,  ou  autres  officers,  8/x,    Mes  si  tiel  office  soit 


*  TUs  Sfc,  does  not  appear  in  Batt^i  Traul. 
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Limitatloni. 

Landgivento 

htubandand 

wifiduriitg 

oov^^UT9t  or 

so  Umg  at  A.U 

ttblb€io/B.»th« 

ettate  t/iatt  end 

^thehutband 

orw^/hdiem 

the  one  case,  or 

the  abbot  diep 

reitgn,crbe 

depoeedin  the 

oUtercaee: 

aetheeetare 

timee  i^ttndla- 

tUme,  <fte 

Ufordeqfthe 

textarenot 

properlifaeon- 


if  such  office  be  granted  to  a  man,  to  have  and  to  occupy  by 
himself  or  by  his  deputy,  then  if  the  office  be  occupied  by  him 
or  his  deputy,  as  it  ought  by  the  law  to  be  occupied,  this  suf- 
ficeth  for  him,  or  else  the  grantor  and  his  heirs  may  oust 
him,  as  afore  is  said  (q), 

380  Also,  estates  of  lands  or  tenements  may  be  upon  con- 
dition in  law,  albeit  upon  the  estate  made  there  was  not  any 
mention  or  rehearsal  made  of  the  condition:  as  put  the  case 
that  a  lease  be  made  to  the  husband  and  to  his  wife,  to  haye 

ffraunte  a  un  home,  a  aver  et  occupier  per  luy  ou  per  eon  de* 
puts,  donques  ei  loffice  soit  occupie  pur  luy,  ou  per  eon  deputi^ 
sieome  il  devoit  per  la  ley  estre  occupie,  ceo  evffiet  pur  luy,  cfu 
autrement  le  grauntour  et  see  heiree  luy  poient  ouster,  come 
avaunt  est  dit, 

3^  Item,  estates  de  terres  ou  tenetnentes  purrount  estre  sur 
condicton  en  ley,  coment  que  sur  lestate  fait  ne  Juist  ascun 
mencion  ou  rehersel  fait  de  la  condicton :  sieome  mettomus 
que  un  lees  soit  fait  a  le  baron,  et  a  safeme  a  aver  et  tener  a 


(q)  Offices,  which  are  a  right  to 
exercise  a  public  or  priyate  em- 
ploTmexit,  and  to  take  the  fees 
and  emoluments  thereunto  belong- 
ing, are  incorporeal  hereditaments : 
whether  public,  as  those  of  magis- 
trates; or  private,  as  of  bailiffs, 
receivers,  and  the  like.  For  a  man 
may  have  an  estate  in  them,  either 
to  him  and  his  heirs,  or  for  life,  or 
for  a  term  of  years,  or  during  plea- 
sure only :  save  only  that  offices  of 
public  trust  cannot  be  granted  for  a 
term  of  years,  especiall  if  they 
concern  the  administration  of  jus- 
tice, for  then  they  might  perhaps 
vest  in  executors  or  administrators. 
Neither    can    any  judicial    office 


be  granted  in  reversion;  because 
though  the  grantee  may  be  able  to 
perform  it  at  the  time  of  the  grant, 
yet  before  the  office  fadls  he  may 
become  unable  and  insufficient :  but 
ministerial  offices  may  be  bo 
granted :  for  those  may  be  exe- 
cuted by  deputy.  Also,  by  statute 
5  &  6  Edw.  VI.  c.  16,  no  public 
office  shall  be  sold,  under  pain  of 
disability  to  dispose  of  or  hold  it. 
For  the  law  presumes  that  he  who 
buys  an  office,  will  by  bribery,  ex- 
tortion, or  other  unlawful  means, 
make  his  purchase  good,  to  the 
manifest  detriment  of  the  public. — 
B.  C.  u.  36. 
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and  to  hold  to  them  dorine  the  coTerture  between  them;  dukm^butaw^ 

ntitaiUm  !  Jtr 

in  this  case  they  have  an  estate  for  tenn  of  their  two  lives  <«•  thejinteem 

upon  condition  in  law,  that  is  to  say,  if  one  one  of  them  die,  JjJJrJ^J^  ^ 

or  if  divorce  be  made  between  them,  that  then  it  shall  be  JJ'iJjJSiS*' 

lawM  for  the  lessor  and  his  heirs  to  enter,  &c.;  ^^  and  that  ^r^^^ 

they  have  estate  for  term  of  their  two  Uves,  it  is  proved  thus;  Jjjj^i, 


every  man  that  hath  an  estate  of  freehold  in  any  lands  or  te-  £|^*o?^l^ 

nements,  either  he  hath  estate  in  fee,  or  in  fee>tail,  or  for  ^SfJ^^' 

term  of  his  own  life,  or  for  term  of  another's  life,  and  by  'Sl!!^^^!*u 

such  a  lease  they  have  a  freehold,  but  they  have  not  by  that  ti^d^SiLg 

grant,  fee,  or  fee- tail,  or  for  term  of  another's  life,  trgo  they  jbreit»  natural 

have  an  estate  for  their  own*  hves;  but  this  is  upon  con-  butmonpn-' 

dition  in  the  law  in  form  aforesaid;  and  in  this  case,  if  they  tum, 

.        5  38H»  a  pa- 
commit  waste,  the  lessor  shall  have  a  writ  of  waste  against. rmM«i«oM». 

touting  the 

them,  supposing  by  his  vrrit.  Quod  tenent  ad  terminum  vite  '"^^^^^ 
me,  ^. ;  but  in  his  count  he  shall  declare  how,  and  in  what  '^l^f^*^ 

'  w\/9  are  (»• 

manner  the  lease  was  made  [ante,  §  67].   ^82  in  the  same  man-  J5JJJ  Jj^ 

eux  duraunt  la  coverture  entre  eux  ;  en  ceo  caa  iU  ount  eatate 
pur  terme  de  lour  deux  vies  9ur  condicion  en  ley,  cestassavoir, 
n  un  deux  devie,  ou  que  devorce  soil  /ait  entre  eux,  que 
adonques  bien  lirroit  al  lessour  et  a  ees  heires  dentrer,  ^c,  ; 
^}  et  quils  ount  estate  pur  terme  de  lour  deux  vies,  probatur 
sic;  cheseun  home  qui  ad  estate  de /ranktenement  en  ascunes 
terres  ou  tenementes,  ou  il  ad  estate  en  fee,  ou  en  /ee-taille, 
ou  pur  terme  de  sa  vie  demesne,  oupur  terme  dautre  vie,  etper 
tiel  lees  its  ount /ranktenement,  mes  Us  mount  per  ceo  graunt, 
/ee,  ne/ee-taille,  nepur  terme  dautre  vie,  ergo  ils  ount  estate 
pur  terme  de  lour*  vies ;  mes  ceo  est  sur  condicion  en  ley  en 
la/ourme  avauntdit;  et  en  ceo  cas,  sUsfieront  wast,  le  lessour 
avera  envers  eux  brief  de  wast,  supposant  per  son  brie/  Quod 
tenent  ad  terminum  vite  sue,  &c.;  et  en  son  count  il  declara 
content  et  en  quel  manere  le  lees  Juist /ait.    ^^  En  mesme  la 


*  Two,  RatUlVt  Transl. 
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tmrvtnnhip,     ner  it  is,  if  an  abbot  make  a  lease  to  a  man,  to  bare  and  to 
Hnetfointtif      bold  to  bim  durine:  tbe  time  tbat  tbe  lessor  u  abbot;  in  tbis 
case  tbe  lessee  batb  an  estate  for  term  of  bis  own  life:  but 
tbis  is  upon  condition  in  law,  tbat  is  to  say,  tbat  if  tbe  abbot 
resign  or  be  deposed*,  tbat  it  sball  be  lawftd  for  bis  suc- 
cessor to  enter,  &c. 
Devitei^kmd       ^^  Also,  onc  may  see  in  tbe  book  of  assises,  anno  38  E.  3, 
Mcutor;  ifhe  a  plea  of  assise  in  tbis  form  following: — assise  de  no.  digs,  was 
uHtMn  rwmm.  somctime  brougbt  against  A.  wbo  pleaded  to  tbe  assise,  and 
it  was  found  by  verdict,  tbat  tbe  ancestor  of  tbe  plaintiff  de- 
Tised  bis  lands  to  be  sold  by  tbe  defendant  wbo  was  bis  exe- 
cutor, and  to  make  distribution  of  tbe  money  for  bis  soul, 
[ante,  §  169]:  and  it  was  found,  tbat  presentlyf  after  tbe 
deatb  of  tbe  testator,  one  tendered  to  bim  a  certain  sum  of 
money  for  tbe  tenements,  but  not  to  tbe  value,  and  tbat  tbe 
executor  afterwards  beld  tbe  tenements  in  bis  own  band  two 

manere  eat,  si  un  abbe  fait  un  lees  a  un  home,  a  aver  et  tener 
a  luy  duraunt  le  temps  que  le  lessour  est  abbe  ;  en  ceo  cos  le 
less4  ad  estate  pur  terme  de  sa  vie  demesne :  mes  ceo  est  sur 
condicion  en  ley,  cestassavoir,  que  si  labbe  resigna,  cu  soit  de-^ 
pose*,  que  bien  lirrott  a  son  successour  dentrer,  ^. 

383  Item,  home  poet  veyer  en  le  lyver  dassise,  viz.  anno 
xxxviij.  £.  3,  un  plee  dassise  en  cest  fourme  que  ensuist : — 
un  assise  de  no.  diss,  autrrfoitz  fuist  porte  vers  vn  A.  qui 
pleda  al  assise,  et  trove  Juist  per  verdit,  que  launcestre  le 
pleyntif  devisa  les  tenementes  a  vendre  per  le  defendawnt  qui 
fitist  son  executour,  et  de  /aire  distribucion  des  deneres  pur 
son  alme :  et  fitist  trouve,  que  meyntenantf  apres  la  mart  le 
testatour,  un  home  luy  tendist  certeyn  somme  de  deneres  pur 
les  tenementes,  mes  non  pas  al  value,  et  que  lexecutour  puis  (tvoit 
tenus  les  tenementes  en  sa  nudn  demesne  per  deux  ans,  al  en- 


*  BasUlVt  Traiisl.  reads  this  passage — thai  if  the  abbot  die  or  renffUf 

or  be  deposed S^e. 

t  RaeteWs  Translation  does  not  pve  this  word. 
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years,  to  the  intent  to  sell  the  same  dearer  to  some  other; 
and  it  was  found  that  he  had  all  the  while  taken  the  profits 
of  the  tenements  to  his  own  use,  without  doing  any  thing  for 
the  soul  of  the  deceased,  &c.     Mowbray;  The  executor  in  john  Mow- 
such  case  is  holden  hy  the  law  to  make  the  sale  so  soon  as  he  ^l^^djUi^^ 
can  after  the  death  of  the  testator,  and  it  is  found  that  he  had  cLSHmnLu 
refused  to  make  the  sale,  and  so  the  default  was  in  him,  and  iim  jm^.' 
also  hy  force  of  the  devise  he  was  hound  to  put  all  the  profits  «cmdM(ira 
coming  of  the  lands  to  the  use  of  the  dead,  and  it  is  found  ca  Lyu.  cie. 
that  he  took  them  to  his  own  use,  and  so  another  default  is 
in  him;  wherefore  it  was  adjudged,  that  the  plaintiff  should 
recover,  &c.    And  so  it  appeareth  by  the  said  judgment,  that  nrwehde- 
by  force  of  the  said  devise  the  executor  had  no  estate  nor  Mow  in  aiw. 
power  in  the  tenements,  but   upon  condition  in  law  (r): 

tent  de  les  vendreplvU  chier  a  ascun  autre;  et  trove  fitit  que 
il  avoit  tout  tempa  pria  le  profit  de  lee  tenementee  a  son  use 
demesne,  sauns  rien  f aire  pur  laltne  le  mart,  ^c.  Mowbray; 
Lexecutour  en  tiel  eas  est  tenusper  la  ley  a  /aire  le  vende  a 
pluis  tost  queU  purroit  apres  la  mart  son  testatour,  et  trove 
est  queil  est  refuse  de  faire  le  vende,  et  issint  avoit  il  un 
de/aut  en  luy,  et  issint  per  force  del  devise  il  fuist  tenus 
daver  mys  toutz  les  profiles  provenantes  de  les  tenementes  al 
use  le  mort,  et  trove  est  queil  les  ad  pris  a  son  use  de- 
mesne, et  issint  autre  default  est  en  luy;  per  que  fuist  ajugge 
que  le  pleintif  recovera,  ^c,  Et  issint  appiert  per  le  dit 
juggement,  que  per  force  del  dit  devise,  que  lexecutour  navoit 
estate  nepoiar  en  les  tenementes,  forsque  sureondicion  en  ley  : 


(r)  In  thU  section  is  implied  a 
diversitj,  yis.  when  a  man  devises 
that  his  ezecator  shall  sell  the  land, 
there  the  land  descends  in  the  mean 
time  to  the  heir,  and  until  the  sale 
be  made,  the  heir  may  enter  and 
take  the  profits.  But  when  the 
land  is  devised  to  his  executor  to 


be  sold,  there  the  devise  takes  away  Dett»e  to  ew- 

the  descent,  and  vests  the  estate  of  ^nd  devUe  that 

the  land  m  the  executor,  and  he  lSrS!i£^ 

may  enter  and  take  the  profits  and  guMed. 

make  sale  according  to  the  devise,  w.  189:  4* 

And  here  it  appears,  by  our  author,  j)  5.  ^  &  saa.] 
that  when  a  man  devises  his  tene- 
ments to  be  sold  by  his  executors, 
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lAmUattofu  384  Jn*  such  case  there  needeth  not  to  have  shewed  any 

(wMch  Lyttle-  ... 

ton  termeth      deed,  rehearsing  the  condition,  [for  that  the  law  itself  pnr^ 

^^.^Ji     porteth  the  condition,  &c.tl 

calpttt"""  "  Ex  paucis  dictis  intendere  plurima  potea'* 

^^  ^'  More  shall  be  said  of  Conditions  in  the  Chapter  of  De- 

scents which  toll  Entries,  [in  the  Chapter  of  Releases,  and  in 
the  Chapter  of  Discontinuances^]. 

38*  En*  tiel  cos  il  ne  besoigne  daver  monatre  ascun/aii,  re- 
hersant  la  condition,  [pur  ceo  que  la  ley  en  luy  mesme  pur- 
port la  condicion,  ^c,f] 

**  Ex  paacis  dictis  intendere  plurima  potes." 
Pluis  serra  dit  de  Condicions  en  le  Chapitre  de  Discentez 
que  tollount  Entrees,  \en  le  Chapitre  de  RelcMes,  et  en  le  Cha- 
pitre de  DiscontinuaunceeX]- 


*  And  many  other  thingt  and  easeg  there  are  qf  eetatee  upim  eondu 
tion  in  the  law,  and  in  tueh  cases,  Sfc,  JRedm,,  Berth.,  Middl,,  Sm., 
Fowell,  and  Tottyl  1554. 

t  The  words  within  brackets  do  not  appear  in  RasteWs  Tranal. 

X  These  condnding  words  within  brackets  are  not  given  in  the  Comb. 
MSS. 


it  18  all  one  as  if  he  had  demised  his  devises  the  tenements,  whereby  he 
tenements  to  his  ezecators  to  be  breaks  the  descent.  —  Cb.  Xy//. 
sold ;  and  the  reason  is,  becanse  he     236.  a. 
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CHAPTER  VI. 


DESCENTS  WHICH   TOLL   ENTRIES. 

An  entry  is  the  taking  peaceable  possession  by  the  legal 
owner  of  a  Corporeal  estate  or  freehold,  which  being  a  noto^ 
rious  act  of  ownership,  is  equivalent  to  seisin  or  feudal  inves- 
titure; but  if  the  legal  owner  had  been  ousted  by  a  wrong 
doer,  and,  after  his  decease,  the  heir  of  such  party  had  en- 
tered, then,  because  the  heir  of  such  party  came  to  the  land 
by  act  of  law,  seil.  the  descent,  the  law  would  not  permit  his 
possession  to  be  divested,  until  the  legal  owner  or  claimant 
had  proved  a  better  right;  and,  therefore,  such  person  was 
driven  to  his  real  action,  t.  e.  the  bringing  of  a  writ  of  entry, 
which  at  common  law  was  the  proper  remedy  till  the  aboli- 
tion of  real  actions,  and  as  no  such  writ  could  be  brought 
unless  by  such  claimant  who  had  either  been  in  possession  or 
made  entry,  or  had  made  continual  claim  in  lieu  of  an  en- 
try (§  414),  such  seisin,  entry,  or  claim,  as  the  case  might  be, 
was  the  qualification  for  bringing  the  writ. 

However,  as  real  actions  fell  into  disuse,  and  in  fact  were 
superseded  by  the  action  of  ejectmenty  for  in  such  form  of 
action  the  claimant  was  allowed  to  lay  his  demise^  t.  e.  sug- 
gest the  entry  to  have  been  made  at  any  time  within  twenty 
years,  which  fact  the  defendant  being  bound  by  rule  of  court  to 
admit,  the  necessity  of  a  claimant's  making  an  actual  entry 
was  evaded  in  almost  all  cases,  except  where  rendered  abso- 
lutely^necessary,  as  to  avoid  a  fine  with  proclamations,  or  on  a 
vacant  possession. 

A  right  of  entry  also  could  have  been  kept  ahve  by  making 
continual  claim,  a  subject  hereafter  treated  upon  by  Lyttle- 
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ton  (§  414),  so  that  a  right  of  entry  may  be  deemed  to 
have  been  synonymous  with  right  of  title  or  action. 

The  act  3  &  4  Will.  4,  c.  27,  has  abolished  real  actions, 
with  the  exception  of  dower  and  quare  impedity  and  has  sub- 
stituted the  mixed  action  of  e;ectment  in  their  place  (s.  36), 
and  has  also  enacted,  that  no  person  shall  be  deemed  to  have 
been  in  possession  of  any  land  merely  by  reason  of  having 
made  an  entry  thereon  (s.  10);  and  further,  that  no  descent 
cast,  discontinuance  (§  592),  or  warranty  (§  697),  whidi  may 
happen  to  be  made  after  the  31st  Dec.  1833,  shall  toll  or 
defeat  any  right  of  entry  or  action  for  the  recovery  of 
land  (s.  39).  But  this  Chapter  nevertheless  must  be  studied 
for  its  illustration  of  many  doctrines  which,  though  obsolete, 
are  yet  collateral  to  other  points  of  learning  in  Lytdeton's 
Treatise,  and  tend  to  shew  its  consistency. 

The  doctrine  of  bastard  eisne  and  mulier  puisne  (§  399),  a 
special  case,  in  which  the  ancient  law  allowed  the  mulier  or  le- 
gitimate heir  to  be  barred  by  the  heir  of  his  bastard  elder 
brother  (by  the  same  mother),  has  been  by  some  persons  ad- 
duced as  an  example  of  the  allowance  of  the  law  of  legitima- 
tion by  subsequent  marriage;  a  doctrine  which  never  formed 
part  of  the  English  common  law,  and  to  which  this  case 
is  not  to  be  referred,  it  being  deducible  from  feudal  prin- 
ciples, and  indeed  is  not  applicable  to  the  bastard  himself, 
who  was  liable  to  eviction  himself  at  any  period  of  his  life, 
but  only  to  his  issue,  and  therefore  this  case  is  to  be  con-* 
sidered  as  an  argument  of  incapacity,  rather  than  a  favour- 
able exception  of  the  position — that  a  child,  bom  out  of  wed- 
lock, has  never  been  by  our  law  legitimated  by  the  subsequent 
marriage  of  the  parents  (a). 


(a)  Robertson's  Law  of  Legitimation  by  subsequent  Marriage.    Loud. 
Sto.  1829,  pp.  44,  45. 
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3^  Descents  which  toll  (t.  e.  take  away)  entries,  are  in  Dmeent» 
two  mannersy  that  is  to  saj,  where  the  descent  is  in  fee,  or  in  aum^mtr^mM 
fee-tail.  in/^-taUi  in 

Descents  in  fee  which  toll  entries  are,  as  if  a  man  seised  of  «nAy  of  a  «#• 

wbw  (t  taken 

certain  lands  or  tenements,  is  by  another  disseised,  and  the  a<Mw<ytt« 

w0MO0Vw  to  tni& 

disseisor  hath  issue,  and  dieth  of  such  estate  seised,  now  the  i*»ueqfthedit' 

teitor  mjbe, 

lands  descend  to  the  issue  of  the  disseisor  by  course  of  law, 
as  heir  unto  him:  and  because  the  law  putteth  the  lands  or 
tenements  upon  the  issue  bj  force  of  the  descent,  so  as  the 
issue  cometh  to  the  lands  by  course  of  the  law,  and  not  by 
his  own  act,  the  entry  of  the  disseisee  is  taken  away,  and  he 
is  thereof  put  to  sue  a  writ  of  entrie  sur  duseisin  against  the 
heir  of  the  disseisor,  to  recover  the  land,  &c. 

3^  Descents  in  tail  which  take  away  entries  are,  as  if  a  jwfin  lov 
man  be  disseised,  and  the  disseisor  giyeth  the  same  land  to  d^ingmiteditf 

4lvS  flSwBwV  EB^B 

another  in  tail,  and  the  tenant  in  tail  hath  issue,  and  dieth  taknawav^ 
seised  of  such  estate,  and  the  issue  enter;  in  this  case  the 

385  IHseents  que  toUount  entrees  wunt  en  deux  manerea, 
cestauawnr,  ou  le  diseent  est  en  fee,  ou  enfee'taiUe. 

Discents  en  fee  que  tollount  entrees  sant,  sicome  home  seisi 
de  certeyn  terres  ou  tenementes,  est  pur  ten  autre  disseisi  et 
le  disseisour  ad  issue  et  morust  de  tiel  estatp  seisi,  ore  les 
tenementes  descendount  al  issue  del  disseisour  per  cours  de  la 
ley  come  heire  a  luy :  et  pur  eeo  que  la  ley  myst  les  terres  ou 
tenementes  sur  lissue  per  force  del  discent,  issint  que  tissue 
vient  a  les  tenementes  per  cours  de  la  ley,  et  nemy  per  son 
fait  demesne,  lentri  le  disseisi  est  tolle,  et  U  est  ent  mys  de 
suer  un  brief  dentre  sur  disseisin  envers  leire  le  disseisour,  de 
recoverer  la  terre,  ^c. 

SS6  Discents  en  le  taille  que  tollount  entrees  sount,  sicome 
home  est  disseisi,  et  le  disseisour  dona  mesme  la  terre  a  un  autre 
en  le  taille,  et  le  tenaunt  en  le  taille  ad  issue,  et  morust  de  tiel 
estate  seisi,  et  lissue  entrast ;  en  ceo  cas  lentrS  le  disseisi  est 
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entry  of  the  disseisee  is  taken  away,  and  he  is  thereof  put 

to  sue  against  the  issue  of  the  tenant  in  tail  a  writ  of  entrie 

sur  diaseigin. 

Then  tmut  be       387  And  uote,  that  in  such  descents  which  take  away  en- 

injiK,nBiqfa  trics,  it  hchoTcth  that  a  man  die  seised  in  his  demesne  as  of 


l0sw«rtato> 


fee,  or  in  his  demesne  as  in  fee-taO;  for  a  dying  seised  for 
term  of  life,  or  for  term  of  another  man's  life,  doth  neyer 
take  away  an  entry,  &c. 
Andutede-  388  Also,  a  dcsccut  of  a  reversion,  or  of  a  remainder,  doth 

9COK  Qr  ^  1^^ 

venkmarre-     ncYer  take  awav  an  entry,  &c.*:  so  that  in  such  cases  which 

Mt^ffideiU, 

tolle,  et  il  est  ent  my*  de  suer  envers  Uaaue  de  le  tenaunt  en 
le  faille  un  brief  dentre  sur  diMeisin,  ^c. 

3^  Et  nota,  que  en  Helx  diseentee  que  tollount  entrees, 
il  cavient  que  home  moruet  seiai  en  eon  demesne  come  de  fee, 
ou  en  son  demesne  come  en  fee-taiUe ;  qar  un  murrant  seisipur 
terme  de  vie,  ne  pur  terms  dautre  vie,  ne  ungues  tollount  en- 
tre,  ^c- 

3^  Item,  un  discent  de  revercion,  ou  de  remeyndre,  ne  ungues 
tollount   entre,  ^c.*:    issint  que  en  tielx  cases  que  tollount 


*  In  the  editions  by  Redm,,  Berth.t  Middl.f  8m. ,  Powel,  and  Tottyl 
1554,  is  the  following  case  inserted,  which  as  it  seems  put  by  way  of  il. 
lustration^  may,  perhaps,  have  been  part  of  the  original,  the  conclusion  of 
this  paragraph  or  division  of  the  text — Usint  que  en  tieUe  caaee^  eo  that 
in  such  case«— seems  to  refer  to  some  illostration  as  having  preceded  it. 
The  case  is  thus: — Come  si  home  may  dineieist,  et  le  diiteieour  leeea  let 
tenementes  a  vn  home  pur  terme  de  vie,  le  remeyndre  en  fee,  n  eeety  en 
le  remeyndre  ad  issue  et  morust,  et  puis  le  tenaunt  a  terme  de  vie  devie, 
tissue  de  eesti  en  le  remeyndre  entra,  en  eeo  cas  lentr/  le  disseisi  nest 
pas  tolle:  As  if  a  man  disseises  me,  and  the  disseisour  leases  the  tene- 
ments to  a  man  for  term  qf  life,  the  remainder  in  fee,  if  he  in  the 
remainder  has  issue  and  dies,  and  afterwards  the  tenant  for  term 
qf  life  die,  the  issue  qf  him  in  the  remainder  enters,  in  this  ease  the 
entry  of  the  disseisee  is  not  tolled :  So  that  in  such  eases — not,  as  Sir 
E.  Coke's  Transl.  renders  it,  As  in  such  cases . 

The  Sfc.  does  not  appear  in  the  more  modem  copies. 
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take  away  entries  by  force  of  descent,  it  behoyeth  that  he 
that  dieth  seised  haye  fee  and  behold  at  the  time  of  his 
decease*;  or  else  such  descent  doth  not  take  away  entiy. 

3W  Also,  as  it  is  said  of  descents  which  descend  to  the  a  de$eera  u* 
issue  of  those  who  die  seised,  &c.  (6),  the  same  law  is  where  une  taket 
they  have  not  any  issue,  but  the  tenements  descend  to  the  eaweUiuinthe 
brother,  or  to  the  sister,  or  to  the  uncle,  or  to  some  other 
cousin  of  him  that  dieth  seised,  &c. 

390  Also,  if  there  be  lord  and  tenant,  and  the  tenant  be    ta«  imue  o/a 

diueitor  dMtur 

disseised,  and  the  disseisor  atien  to  another  in  fee,  and  the  uxa  heir,  and 

...  .         .  theUmlinh^ 

alienee  die  without  heir,  and  the  lord  enter  as  in  his  escheat:   «•«*«»<,  doe* 

not  take  awa^ 

in  this  case  the  disseisee  may  enter  upon  the  lord,  because  ^^A^*^^* 

^  *  '  entry  tHnfOie 

the  lord  cometh  not  to  the  land  by  descent,  but  by  way  of  JJ^^S^^^ 
escheat.  SS£L 

381  Also,  if  a  man  be  seised  of  certain  land  in  fee,  or  in  **"•  5^^^ 
fee-tail,  upon  condition  to  render  certain  rent,  or  upon  other  amouum 

entrees  per  force  de  discent,  il  covient  que  celuy  qui  morust 
seisi  ad  fee  et  franktenement  al  temps  de  son  murrant*  ;  au  au- 
irement  tiel  discent  ne  tolle  entree, 

389  Item,  come  est  dit  de  discent es  que  discendount  al  issue 
de  ceux  qui  murront  seisis,  ^c,  mesme  la  ley  est  lou  ils  nount 
ascun  issue^  mes  les  tenementes  descendount  al  frere^  ou  soer, 
ou  unelcy  ou  a  autre  cosyn  de  cely  qui  morust  seisi,  ^c. 

390  Item,  si  soit  seignour  et  tenaunt,  et  le  tenaunt  soit  dis- 
seisin et  le  disseisour  aliena  a  un  autre  en  fee,  et  lalienS  devie 
sauns  heire,  et  le  seignour  entra  come  en  son  eschete  :  en  ceo 
cos  le  disseisi  poet  entrer  sur  le  seignour,  pur  ceo  que  le 
seignour  ne  vient  a  la  terre  per  discent,  mes  per  voie  des- 

chete, 

391  Item,  si  home  seisi  de  certeyn  terre  en  fee,  ou  en  fee- 
taille,  sur  condicion  de  rendre  certeyn  rent,  ou  sur  autre  con- 


*  All  copies  since  Rok,  add  here,  or  qf  fee-tail  and  freehold  at  the 
time  qf  his  death ;  or  else &c. 


{b)  Here  ^e.  implieth  fiee-simpte  or  fee  tail.— Co.  Lytt.  239.  b. 
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broken  is  not     conditioD,  albeit  such  tenant  seised  in  fee,  or  in  fee-tail,  die 
deaffkt^tenma   seised,  yet  if  the  condition  be  broken  in  their  byes,  or  after 
their  decease,  this  shall  not  take  away  the  entry  of  the 
feoffor  or  of  the  donor,  or  of  their  heirs,  for  this  that  the 
tenancy  is  charged  with  the  condition,  and  the  estate  of  the 
tenant  is  conditional,  in  whose  hands  soever  that  the  tenancy 
shall  come,  &c. 
Adeseanteeut        ^^  Also,  if  such  tenant  uDon  condition  be  disseised,  and 
MCKva  eon.     the  disscisor  die  thereof  seised,  and  the  land  descend  to  the 
heir  of  the  disseisor,  now  the  entry  of  the  tenant  upon  con- 
dition that  was  disseised,  is  taken  away.     [Tet  if  the  con- 
dition be  broken,  then  can  the  feoffor  or  the  donor  that  made 
the  estate  upon  condition,  or  their  heirs,  enter,  Cauga  qua 
supra*'], 
Dtsteueemav        383  Also,  if  a  disscisor  die  seised,  &c.,  and  his  heir  enter, 
«<m^>  »(!»'«     &c.,  who  endoweth  the  wife  of  the  disseisor  of  the  third  part 
wSTuinb^     of  the  tenements,  &c.     In  this  case,  as  to  this  third  part 

dicion^  content  que  tiel  tenauni  seui  en  fee,  au  en  /ee-taUUt 
morust  seisi,  unqore  ei  la  condicion  eoit  enfreint  en  lour  vies, 
ou  apree  lour  deeeeee,  ceo  ne  tollera  pas  lentre  del  feoffour, 
ou  del  donauT,  ou  de  lour  heiress  pur  ceo  que  le  tenauncie  est 
charge  ovesque  la  condicion,  et  lestate  de  le  tenauni  est  eo9^ 
dicionel,  en  queconques  mayns  que  la  tenauncie  aoient,  ^. 

382  Item,  si  tiel  tenaunt  sur  condicion  est  disseisi,  et  le  dis- 
seisour  devia  ent  seisin  et  la  terre  deseendist  al  heire  le  dissei- 
sour,  ore  lentrS  le  tenaunt  sur  condicion,  qui  /uist  disseiM, 
est  tolle.  [Mes  unqore  si  la  condicion  soit  enjreint,  donques 
poet  le  feoffaur  ou  le  donour  que  firent  estate  sur  condicion, 
ou  lour  heires,  enirer.  Causa  qua  supra*]. 

383  Item,  si  un  disseisour  devie  seisi,  ^c,  et  son  heire 
entra,  ^c,  le  quel  endowa  la  feme  le  disseisour  de  la  tierce 
partie  de  lez  tenementes,  ^.     En  ceo  cas,  quant  a  ceste  tierce 


*  This  passage  is  not  in  the  text  of  the  VeU.  MS.,  bat  is  added  in  the 
margin. 
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which  is  assigned  to  the  wife  in  dower»  forthwith  after  the  harhutband, 
wife  entereth^  and  she  hath  the  possession  of  the  same  third  wt/detemt, 

and  fft  J  BOttirf 

part,  the  disseisee  may  lawfully  enter  upon  the  possession  «<on  or^^  Mr 
of  the  wife  into  the  same  third  part.  And  the  reason  is^  for  fvreiatum. 
thisy  that  when  the  wife  hath  her  dower,  she  shall  be  ad- 
judged in  immediately  by  her  husband,  and  not  by  the  heir; 
and  so  as  to  the  freehold  of  the  same  third  part,  the  descent  is 
defeated,  &c. :  and  so  you  may  see  that  before  the  endowment 
the  disseisee  can  not  enter  into  any  part,  &c.,  and  after  the 
endowment  he  can  enter,  &c.*;  but  yet  he  cannot  enter 
upon  the  other  two  parts  which  the  heir  of  the  disseisor  hath 
by  the  descent,  &c. 

39*  Also,  if  a  woman  be  seised  of  land  in  fee,  whereof  I  otMeUte  may 
have  rieht  and  title  to  enter,  if  the  woman  take  husband  and  'n"^  Ay«««^ 

f0iy»  [.upon  tha 

have  issue  between  them,  and  afterwards  the  wife  die  seised,  prtnetpietif 

§360]. 

and  afterwards  the  husband  die,  and  the  issue  enter,  &c., 

partie  que  est  atsigne  a  la  feme  en  dower,  meyntenauni  apree 
ceo  que  la  feme  entre^  et  el  aid  le  poweuion  de  tneeme  la  tierce 
partiCy  le  disseuipoet  loialement  entrer  sur  la  poaeeseion  la 
feme  en  mestne  la  tierce  partie.  Et  la  cause  est,  pur  ceo,  que 
quant  la  feme  ad  son  dower,  el  serra  ajugge  eins  imediateper 
son  baron,  et  nemy  per  leire ;  et  issint  quant  a  le  franktene' 
ment  de  mesme  la  tierce  partie,  le  discent  est  defete,  ^c. :  et 
issintpoies  veyer,  que  devant  le  dowment,  le  disseisi  ne  poet 
entrer  en  ascune  partie,  ^c,  et  (xpres  le  dowement  il  poet 
entrer,  ^c*  ;  mes  unqore  il  ne  poet  entrer  sur  les  autres  deux 
parties  que  leire  le  dissessour  ad  per  le  discent,  ^c, 

394  Item,  si  unefsme  soil  seisie  de  terre  en  fee,  dontjeo  aye 
droit  et  title  dentrer,  si  la  feme  prent  baron,  et  aunt  issue 
entre  eux,  et  puis  la  ferns  devie  seisie,  et  apres  le  baron  devie, 
et  tissue  entra,  ^c,  en  ceo  casjeopoy  entrer  sur  la  possession 


*  In  Pytu.  1516,  and  Redm.,  and  in  moat,  if  not  all,  of  the  subseqaent 
editiona,  the  worda  sur  la  feme,  upon  the  totfe,  are  inaerted ;  theae  worda 
aapply  what  the  S^e.  ia  meant  to  infer ;  bat  in  thia,  aa  well  aa  in  other  in- 
atances,  the  worda  inferred  and  the  Sfc.  haye  been  both  given. 
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in  tills  case  I  may  enter  upon  the  possession  of  the  bsue,  for 

this  that  the  issue  cometh  not  to  the  tenements  immediately 

by  descent  after  the  death  of  his  mother,  &c.* 

^(NM0ter{i»-       ^^  Also,  if  a  disseisor  infeo£P  his  father  in  fee,  and  the 

^S^^^i^  father  dieth  of  such  estate  seised,  by  which  the  tenements  de- 

mSl^^dU-      scend  to  the  disseisor  as  son  and  heir:    in  this  case  the  dis- 

taken  awa^.      sciscc  may  wcU  cutcr  upon  the  disseisor,  notwithstanding  the 

descent,  for  this  that  as  to  the  disseisin,  the  disseisor  shall 

be  adjudged  in  but  as  a  disseisor,  notwithstanding  the  descent. 

&c.f 

Thedeteentqf       ^^  Also,  if  a  man  sclscd  of  Certain  land  in  fee  have  issue 

bntherorhia    two  SOUS,  and  die  seised,  and  the  younger  son  enter  by  abate- 

takeawevthe    mcut  iu  the  land,  who  hath  issue,  and  dieth  seised  thereof, 

elder  or  hu       aud  the  tenements  descend  to  the  issue,  and  the  issue  enter 


IMU0. 


lissue,  pur  ceo  que  tissue  ne  vient  a  les  tenementes  imediate 
per  discent  apres  la  mart  sa  mere,  ^c* 

395  Item,  si  un  disseisour  enfeoff  a  son  pere  en  fee,  et  lepere 
ent  morust  de  tiel  estate  seisiy  per  que  les  tenementes  de- 
scendount  a  le  disseisor  come  fitz  et  heire :  en  ceo  cos  le  dis^ 
seisi  6ien  poet  entrersur  le  disseisour,  nient  obstant  le  discent, 
pur  ceo  que  quaunt  a  le  disseisin,  le  disseisour  serra  CQugge 
einsforsque  came  disseisour,  nient  obstant  le  discent,  ^c.f 

396  Item,  si  home  seisi  de  aerteyne  terre  en  fee  ad  issue 
deux  fitz,  et  morust  seisi,  et  le  puisne  fitz  entra  per  abate-- 
ment  en  la  terre,  quel  ad  issue,  et  de  ceo  morust  seisi,  et  les 
tenementes  descendount  al  issue,  et  tissue  entra  en  la  terre; 


*  This  ^c.  is  supplied  in  Pyns,  1516,  Redm.,  and  sabseqnent  editions, 
by  the  following  termination  of  this  paragraph — but  by  the  death  qf  the 
father.  An  addition  of  two  references  to  the  Year-Books  also  occur 
here  in  those  and  other  cormpted  editions,  tdz.  Cowtrarium  tenetur 
P,  9H,  7fper  tout  le  court f  8^M,37  H.  6;  upon  which  Sir  Edward  Coke 
remarks,  "  at  this  day  this  case  of  Lyttleton  is  holden  for  clear  law/' 

t  In  Redm.  and  later  editions,  the  words  quia  particept  criminu  ap. 
pear  as  a  conclusion  to  this  paragraph.  The  ^c.  only  appears  in  the 
three  earliest  editions. 


CHAP.  VI.]  LYTTLETON*S   TENURES.  483 

into  the  land;  in  this  case  the  eldest  son  or  his  heir  may  enter 
hj  the  law  npon  the  issue  of  the  younger  son,  notwithstand- 
ing the  descent;  because  that  when  the  younger  son  abated  in 
the  land  after  the  death  of  his  father,  before  any  entry  of  the 
elder,  the  law  will  intend  that  he  entereth  in  claiming  as  heir 
unto  his  father,  and  for  this  that  the  elder  son  claims  by  the 
same  title,  seil.  as  heir  to  his  father,  he  and  his  heirs  can  en- 
ter upon  the  issue  of  the  younger  brother,  notwithstanding  the 
descent,  &c.,  for  this  that  they  claim  by  self-same  title.  And 
in  the  same  manner  it  shall  be,  if  there  were  more  descents 
from  one  issue  to  another  issue  of  the  younger  son:  ^97  but  othenoueif 
in  such  case  if  the  father  were  seised  of  certain  land  in  fee,  uwrawfawi. 
and  hath  issue  two  sons,  and  die,  and  the  elder  brother  enter, 
and  is  seised,  &c.,  and  afterwards  the  younger  brother  dis- 
seiseth  him,  and  by  disseisin  he  is  seised  in  fee,  and  hath 
issue,  and  of  such  estate  dieth  seised,  then  the  elder  brother 
cannot  enter,  but  is  put  to  his  writ  of  entre  mr  diueisifiy  to 
recover  the  land.  And  the  cause  is,  for  this  that  the  young- 
est brother  cometh  to  the  lands  by  wrongful  disseisin  done  to 

en  ceo  eas  le  fitz  eisne  ou  son  heire  poet  entrer  per  la  ley 
9ur  lUsue  del  fitz  puisne^  nient  contristeant  le  diseent ;  pur 
ceo  que  quaunt  lefitz  puisne  abatist  en  la  terre  apres  la  mart 
ton  pere,  devaunt  aseun  entre  per  le  fitz  etme,  la  ley  en- 
tendera  queil  entra  enclaymant  come  heire  a  son  per  e^  etpur  ceo 
que  leisnefits  claymaper  mesme  le  title,  sdl.  come  heire  a  son 
pere,  il  et  ses  heires  poiont  entrer  sur  lissue  del  puisne /rere, 
nient  ohstant  le  diseent,  ^c,  pur  ceo  que  ils  claymont  per 
un  mesme  title.  Et  en  mesme  le  manere  il  serra,  sifareni 
plusours  discentz  dun  issue  a  un  autre  issue  del  puisne  fitz  : 
397  mes  en  tiel  cos  si  leperefuit  seisi  de  certeyn  terre  en  fee, 
et  ad  issue  deux  fitz,  et  devie,  et  leisne/rere  entra,  et  est  seisi, 
^.,  et  puis  le  puisne  frere  luy  disseisist^  et  per  disseisin  il 
est  seisi  en  fee,  et  ad  issue,  et  de  tiel  estate  morust  seisi, 
donques  leisne  frere  ne  poet  entrer,  mes  est  mys  a  son  brief 
dentre  sur  disseisin,  de  recoverer  la  terre.  Et  la  cause  est, 
pur  ceo  que  le  puisne  frere  vient  a  les  tenements  per  torcums 

p  F 
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bis  elder  brother;  and  for  this  wrong  tbe  law  cannot  intend 
that  be  claimeth  as  beir  to  bis  fatber>  no  more  tban 
a  stranger  who  bad  disseised  tbe  elder  brotber^  wbo  bad*  not 
anj  title»  &c.  And  so  yon  may  see  tbe  diversity,  wbere  tbe 
younger  brotber  enteretb  after  tbe  deatb  of  tbe  fatber,  before 
any  entry  made  by  tbe  elder  brotber  in  sucb  case,  &c.,  and 
wbere  tbe  elder  brotber  enters  after  tbe  deatb  of  bis  fatber, 
and  is  disseised  by  tbe  younger  brotber,  wbere  tbe  younger 
F^vityof       afterwards  dietb  seised,  &c.:  3^6  in  tbe  same  manner  it  is,  if 

blood. 

ZS^SSr^  '^  ^^^°  seised  of  certain  land  in  fee,  batb  issue  two  daughters, 
mftrigf,  dpM  and  dietb,  and  tbe  elder  daughter  enter  into  the  land,  claiming 
«*j«*v^tt#  all  the  land  to  herself,  and  thereof  solely  taketh  tbe  profits, 
and  bath  issue,  and  dies  seised,  by  which  her  issue  enter, 
which  issue  hath  issue  and  dietb  seised;  and  tbe  second  issue 
enter,  &c^  [et  nc  tdtraf] ;  yet  the  younger  daughter  or  her 
issue,  as  to  the  moiety,  may  enter  upon  any  issue  whatsoever 
of  the  elder  daughter,  notwithstanding  such  descent,  for  this 
that  they  claim  by  one  selfsame  title,  &c.  (§241);  but  in  this 

disseisin /ait  a  son  eisne/rere;  et  pur  cell  tort  la  ley  ne  poet 
entendre  queil  clayme  come  heire  a  son  pere,  nient  pluis 
que  un  estraunffe  persone  qui  ust  disseisi  leisne,  qui  navoet* 
ascun  titlCy  ^e,  Et  issint  poies  veyer  la  diversite,  lou  le 
puisne  frere  entre  apres  la  mort  le  pere,  devaunt  ascun  entre 
fait  per  leisne  frere  en  tiel  cas,  ^c,  et  lou  leisne  frere  entre 
apres  la  mort  son  pere,  et  est  disseisi  per  le  puisne  frere,  lou 
le  puisne  frere  puis  morust  seisi,  ^c. :  ^^  En  mesme  le  ma- 
nere  est,  si  home  seisi  de  certeyn  terre  en  fee,  ad  issue,  deux 
fiUes,  et  devie,  et  leisne  file  entra  en  la  terre,  claymant  tout 
la  terre  a  luy,  et  ent  solement  prent  les  profiles,  et  ad  issue  et 
morust  seisie,  per  que  son  issue  entre,  quel  issue  ad  issue  etde- 
vie  seisi ;  et  le  seconde  issue  entre,  ^c,  [et  sic  ultraf  ] ;  unqore  la 
puisne  file  ou  son  issue,  quant  a  le  moyte,  poiont  entrer  sur 
queconques  issue  de  leisne  f  He,  nient  ohstant  tiel  diseent,  pur 
ceo  que  els  claymont  per  un  mesme  title,  ^c. ;  mes  en  cell 


*  The  three  earliest  editious  read,  qui  avoet  atcun  title,  who  had 
some  title, 
t  These  words  within  the  brackets  do  not  appear  in  the  Paper  MS. 
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case  if  both  sisters'  had  entered  after  the  death  of  their  father, 
and  thereof  were  seised,  and  afterwards  the  elder  sister  had 
disseised  the  jounger  of  that  which  to  her  belonged,  and 
was  thereof  seised  in  fee,  and  hath  issue,  and  of  such  estate 
dieth  seised,  whereby  the  lands  descend  to  the  issue  of  the 
elder  sister,  then  neither  the  younger  sister  nor  her  heirs  can 
enter,  &e.  Causa  qua  supra, 
9^  Also,  if  a  man  seised  of  certain  lands  in  fee,  hath  issue  ir«h«  bastard 

cnsne  obott 

two  sons,  and  the  elder  son  is  a  bastard,  and  the  younffer  tntoj^  timpi« 

*^  ^        ttfier  the  death 

brother  is  mnlier,  and  the  father  dieth,  and  the  bastard  en-  qfthefuher, 

and  die  eeUied 

tereth  in  claiming  as  heir  to  his  father,  and  occupieth  the  land  |^^|J^  '^'J~ 
all  his  life,  without  any  entry  made  upon  him  by  the  mulier,  ^^,^^' 
and  the  bastard  hath  issue  and  dieth  seised  of  such  estate  in  ^^i!^^^ 
fee,  and  the  land  descendeth  to  his  issue,  and  his  issue  en-  fj^'j^^^^^ 
tereth,  &c.     In  this  case  the  mulier  is  without  remedy;  for  *<~*^>»»'«»*- 
he  cannot  enter,  nor  have  any  action  to  recover  the  land, 
because  there  is  an  ancient  law  in  such   case  used  (c). 

COS,  si  amhideux  soers  avoient  entris  apres  la  mart  lour  pere, 
et  entfuerent  seisieSy  et  puis  leisne  soer  ust  disseisie  la  puisne 
soer  de  ceo  que  a  luy  affieri^  et  ent  fait  seisie  en  fee,  et  ad 
issue,  et  de  tiel  estate  tnorust  seisie,  per  que  les  tenementes 
descendant  al  issue  del  eisne  soer,  donques  la  puisne  soer,  ne 
ses  heirespoient  entrer,  ^e.     Causa  qua  supra. 

sw  Item,  si  home  seisi  de  certeyn  terre  en  fee,  ad  issue 
deux  fitz,  et  leisne  fitz  est  bastarde,  et  le  puisne /rere  est 
mulere,  et  le  pere  devie,  et  le  bastarde  entre  enclaymant  come 
heire  a  son  pere,  et  occupia  la  terre  tout  sa  vie  sans  ascun 
entre  /ait  sur  lui  per  le  mulere,  et  le  bastarde  ad  issue  et 
morust  seisi  de  tiel  estate  en  fee,  et  la  terre  descendist  a  son 
issue,  et  son  issue  entre,  ^c.  En  ceo  cas  le  mulere  est  sauns 
remedye  ;  qar  U  ne  poet  entrer,  ne  aver  ascun  accion  pur  reco- 
verer  la  terre,  pur  ceo  que  est  un  auncien  ley  en  tiel  cas  use. 


(c)  The  reasons  assigned  for  this  a.)»  ^re  conoeived  too  general  by 
by  Biaeksfone,  (ii.  248),  and  by  Mr.  RoberiiOHi  the  author  of  a 
Sir  Edward  Cokt^  {Co.  Lyti.  244.     Treaiiie  on  the  Law  qfLegitima- 
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Bastard  ebne  400  But  it  hath  been  the  opinion  of  some,  that  this  ought  to  be 
;m  intended  where  the  father  hath  a  son  bastard  by  a  woman, 
and  afterwards  he  marrieth  the  same  woman,  and  after  the  es- 
pousals he  hath  issue  by  the  same  woman  a  son  or  a  daughter 
mulier,  and  afterwards  the  father  dieth,  &c.,  if  such  bastard  en- 
tereth,  &c.,  and  hath  issue  and  die  seised,  &c.,  then  shall  the 
issue  of  such  bastard  have  the  land  clearly  to  him,  as  it  is  said 
before,  &c.,  and  not  any  other  bastard  of  the  mother,  who  was 
never  married  to  his  father:  and  this  seemeth  to  be  a  good 
and  reasonable  opinion,  for  such  bastard  bom  before  mar- 
riage celebrated  between  them,  to  wit,  the  father  and  his 
mother,  by  the  law  of  holy  church  is  mulier,  albeit  by  the 
law  of  the  land  he  is  bastard,  and  so  he  hath  a  colour  to 
enter  as  heir  to  his  father,  for  that  he  is  by  one  law  midier, 
&c.,  BciL  by  law  of  holy  church:  but  otherwise  it  is  of  a  bastard 
that  hath  no  colour  to  enter  as  heir,  insomuch  as  he  can  by 
no  law  be  said  to  be  mulier;  for  such  a  bastard  son  is  said 

*^  Mes  il  ad  este  opinion  dascuna,  covient  que  eeo  serra  «i- 
tendus  lou  lepere  ad  un  fitz  hastarde  per  un  feme,  et  puis  il 
espousa  mesme  la  /erne,  et  apres  lespousell  il  ad  issue  per 
mesme  la  feme  un  fitz,  ou  une  fille  mulere,  et  puis  le  pere 
morust,  ^c,  si  tiel  bastarde  entra,  ^c,  et  ad  issue  et  devie 
seisi,  ^c,  donques  avera  tissue  de  tiel  bastarde  la  terre  elere- 
ment  a  luy,  come  avaunt  est  dit,  ^c,  et  nemy  ascun  autre 
bastarde  la  mere,  que  nefuist  unques  espouse  a  son  pere :  et  ceo 
semble  bone  et  resonable  opinion;  qar  tiel  bastarde  nee  de- 
cant espousells  celebres  perentre  eux,  eestassavoir,  le  pere  et 
sa  mere,  per  la  ley  de  seynt  esglise  est  mulere,  coment  que 
per  la  ley  de  la  terre  il  est  bastarde,  et  issint  il  ad  un  colour 
dentrer  come  heire  a  son  pere,  pur  ceo  que  il  est  per  une 
ley  mulere,  ^'C,  scil.  per  la  ley  de  seynt  esglise :  mes  autre- 
ment  est  de  bastarde  qui  nad  ascun  colour  dentrer  come 
heire,  entaunt  que  il  ne  poet  per  null  ley  estre  dit  mu- 
lere, qar  tiel  bastarde  fitz  est  dit  en  la  ley.  Quasi  nullius 


turn  by  iubseguent  Marriage.  890.     which  learned    tract    the  curious 
Land.  1829»  800.  p.  44,  et  9tq.,  to     reader  is  referred. 
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in  the  law  to  be,  QmoH  nulliusfilius,  fyc.  (§  188).     ^^  But  in  BvtuhtnYiM. 
the  case  aforesaid,  where  the  bastard  enters  after  the  death  mAhenOM^ 
of  the  father,  and  the  mulier  ousts  him,  and  afterwards  the  MtMtmuUtar, 
bastard  disseises  the  mulier,  and  hath  issue  and  dieth  seised,  r^oonr, 
and  the  issue  enters,  then  the  mulier  may  have  a  writ  of 
entrie  sur  disaeisin  against  the  issue  of  the  bastard,  and  shall 
recover  the  land,  &c.     And  so  you  may  see  the  diversity 
where  such  bastard  continues  his  possession  all  his  life  with- 
out interruption,  and  where  the  mulier  entereth  and  inter- 
rupteth  the  possession  of  such  bastard,  &c. 

^^  Also,  if  an  infant  within  age  have  such  cause  to  enter  infant 
into  any  lands  or  tenements  upon  another,  who  is  seised  in  mt takeaway 
fee,  or  in  fee-tail  of  the  same  lands  or  tenements,  if  such  htm  who  um 
man  who  is  so  seised,  dieth  of  such  estate  seised,  and  the  te-  ^<'"^^<^ 
nements  descend  to  his  issue,  during  the  time  that  the 
infant  is  within  age,  such  descent  shall  not  take  away  the  entry 
of  the  infant,  but  that  he  may  enter  upon  the  issue  which 
is  in  by  descent,  &c.,  for  that  no  laches  shall  be  adjudged  in 
an  infant  within  age  in  such  a  case. 

filius,  &c.  ^1  Mes  en  le  cas  avauntdit,  lou  le  bcutarde  entre 
apres  la  mort  le  pere,  et  le  nmlere  luy  austa,  et  puis  le  bas- 
tarde  disseisist  le  mulerCy  et  ad  issue  et  devie  seisiy  et  lissue 
entre,  donques  le  mulere  poet  aver  brie/  dentre  sur  disseisin 
envers  issue  del  bastarde,  et  recovera  la  terre,  ^c.  Et  issint 
poies  veyer  le  diversitS  lou  tiel  bastarde  continue  sa  posses- 
sion tout  sa  vie  sans  interrupcion,  et  lou  le  mulere  entra  et  in- 
terrupte  la  possession  de  tiel  bastarde,  ^c, 

^^  Item,  si  un  enfaunt  deins  age  ad  tiel  cause  dentrer  en 
ascuns  terres  ou  tenementes  sur  un  autre,  qui  est  seisi  en 
fee,  ou  en  fee-taille,  de  mesmes  les  terres  ou  tenementes, 
si  tiel  home  qui  est  tielment  seisi,  morust  de  tiel  estate  seisi, 
et  les  tenementes  descendount  a  son  issue  duraunt  le  temps  que 
lenfaunt  est  deins  age,  tiel  discent  ne  tollera  lentri  lenfant, 
mes  quit  poet  entrer  sur  lissue  que  est  eins  per  discent,  ^c, 
pur  ceo  que  nul  lachesse  serra  ajugge  en  un  erifaunt  deins  age 
en  tiel  cas. 
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Fens  oovdi 
andhtrhtbrt 
not  pr^tnUced 
bifttdaeuU 


See  8  ^^»  ^37, 
440,  OMarupcM 


agfdntthtir 

pOfc 


4<'3  Also,  if  the  husband  and  his  wife,  as  in  right  of  the  wife, 
have  title  and  right  to  enter  in  tenements  which  another 
hath  in  fee,  or  in  fee-taU,  and  such  tenant  dieth  seised,  &c. 
In  such  case  the  entiy  of  the  husband  upon  the  heir  who  is 
in  by  descent  is  taken  away:  but  if  the  husband  die,  then 
the  wife  can  well  enter  upon  the  issue  who  is  in  by  de- 
scent, for  this  that  no  laches  of  the  husband  shall  turn  to 
the  prejudice  or  damage  of  the  wife  or  her  heirs  in  such  case, 
but  that  the  wife  and  her  heirs  may  well  enter  [where  such 
descent  is  fallen  during  the  coverture*]. 

^^  Also,  if  a  man  that  is  of  non-sane  memory,  that  is 
to  say  in  Latin,  Qut  non  est  compos  meniUt  hath  cause  to 
enter  into  any  such  tenements,  if  such  descent,  ut  mipniy  be 


^^  Item,  A  le  baron  et  safeme^  come  en  droit  lafeme^  oimt 
title  et  droit  dentrer  en  tenementes  que  un  autre  ad  en  /ee, 
ou  en/ee-taille,  et  tiel  tenaunt  morust  eeisi,  ^c.  En  tiel  ca§ 
lentri  le  baron  est  toUesurleire  qui  est  einsper  diseent :  mes 
si  le  baron  devie,  donques  la  feme  bien  poet  entrer  sur  lissue 
que  est  eins  per  diseent,  pur  ceo  que  lachesse  le  baron  ne  tour* 
nera  la  feme  ne  ses  heires  en  prejudice  nen  damage  en  tiH 
caSf  mes  que  la  feme  et  ses  heires  bien  poiont  entrer,  [lou 
tiel  diseent  est  eschue  durant  le  coverture*'], 

*^  Item,  si  home  que  est  de  non  sane  memorie,  que  est  adire 
en  Latin,  Qui  non  est  compos  mentis,  ad  cause  dentrer  en 
aseuns  tielx  tenementes,  si  tiel  diseent,  ut  supra,  soit  ewe  en 


A»  to  what  i*        *  The  words  within  brackets  do  not  appear  in  Pynt,  1M6,  and  here 
lachaq/Vkmtf    Allows  in  all  the  copies  sinoe  Redfn,f  (the  editions  of  Raateirs  TtvomL 
e&R^-^fM  ^-     ^^<^ted),  an  addition  to  Lytileton^  which  forms  the  404th  subdivision 
9064.O65,72&  of  his  text,  by  West,  1581,  viz.;— B«/  the  court  holdetk,  where  such 
title  is  given  to  a  feme  9ole  Iqf/ull  affe]t  who  efter  takeih  husband, 
which  doth  not  enter,  but  stiff ers  a  descent,  ^,,  there  otherwise  it  is, for 
it  shall  be  said  the  folly  qf  the  w\fe  to  take  such  a  husband  which  en- 
tered not  in  time,  Sfc.^lPasch.  9  Hen,  1,  pi.  24],  on  which  Sir  B.  Coke 
remarks,  **  This  is  added,  and  therefore,  as  formerly  I  have  done,  1 
meddle  not  withal ;  howbeit  the  opinion  is  holden  for  law,  as  it  appeareth 
in  the  section  next  precedent." 
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had  in  his  life  during  the  time  he  was  of  non-sane  memory, 
and  afterwards  die,  his  heir  may  well  enter  iqwn  him  that  is 
in  by  descent.  And  in  this  case  you  may  see  a  case  where 
the  heir  can  enter,  and  yet  his  ancestor  that  had  the  same 
title  could  not  enter;  for  he  that  was  out  of  lus  mind 
at  the  time  of  such  descent,  if  he  willeth  to  enter  after 
such  a  descent,  if  an  action  upon  this  be  sued  against  him,  he 
hath  nothing  for  himself  to  plead  or  to  help  him,  but  to  say, 
that  he  was  not  of  sane  memory  at  the  time  of  such  descent^ 
&c.;  and  he  shall  not  be  received  to  say  tins,  because  that 
no  man  of  full  age  shall  be  received  in  any  plea  by  the 
law  to  stultify  and  disable*  his  own  person;  but  the  heir  may 
well  disable  the  person  of  his  ancestor  for  the  advantage  of 
the  heir  in  such  case;  for  this  that  no  laches  can  be  ad- 
judged by  the  law  in  him  who  hath  no  discretion  in  such 
case.    ^^  And  if  sudi  man  of  non-sane  memory  make  feoff-  Mtojhq^i%Mnt 

$a  me,  durmit  le  temps  que  il  fixUt  de  nom  sane  memorie,  et 
puis  decuiy  eon  keire  bien  poet  entrer  eur  luy  gut  est  eine  per 
discent.  Et  en  ceo  caa  poies  veyer  un  eas  que  leire  poet 
entrer,  et  unqore  eon  auncestre  qui  avoit  meeme  le  title  ne 
puissoit  entrer ;  qar  celuy  qui  Juist  hora  de  ea  memorie  al 
temps  de  tiel  discent,  sil  voUle  entrer  apres  tiel  discent,  si  ae- 
don  sur  ceo  soit  sue  denvers  luy,  il  nod  riens  pur  luy  a 
pleder,  ou  eider,  mes  adire,  quilfuist  de  non  sane  memorie  a 
temps  de  tiel  discent,  ^c.  /  et  a  ceo  ne  serra  il  reseeu  a  dire, 
pur  ceo  que  md  home  de  pUin  age  serra  reseeu  en  ascan  plee 
per  la  ley  a  destultiser  et  disabler*  son  mesme  persons;  mes 
leire  Hen  poet  disabler  le  persons  son  auncestre,  pur  lavantage 
del  heire  en  tiel  cos;  pur  ceo  que  nuUe  lachesse  poet  estre 
ajugge  per  la  ley  en  celuy  qui  ad  md  discrecion  en  tiel  cas. 
^^  Et  si  tiel  home  de  non  sane  memorie  fait  feoffment,  ^., 


*  A  drfal9€9ter  et  disablen  Pyna.  1516.    A  d^alser  et  disabler; 
Redm,     Tofais^y  tmd  dieable. 
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Aynonoompof  menty  &c.  (d),  he  cannot  enter  nor  have  a  writ  called  Dwn 

rum  fidt  compos  mentis^  ^c,  causa  qua  supra  :  but  after  his 

death  his  heir  may  well  enter>  or  have  the  said  writ  of  Dum 

nonjuit  compos  mentis,  at  his  eledion,  &c.* 

jDiMeMfiAy^       ^^  Also,  if  I  bc  dissciscd  by  an  infant  within  age,  who 

M^enfty;     alicneth  to  another  in  fee,  and  the  alienee  die  seised,  and  the 

tenements  descend  to  his  heir,  the  infant  still  being  within 

bui\finfimi      sgef,  my  entry  is  taken  away;  ^08  but  if  the  infant  within  age 

ofhi»  Mmm»    enter  upon  the  heir  that  is  in^  by  descent,  as  he  well  may,  for 

il  ne  poet  entrer  ne  aver  brief  appelle  Dum  non  fuit  compos 
mentis,  &c.,  causa  qua  supra:  mes  apres  sa  mart  son  heire  hien 
poit  entrer,  ou  aver  le  dit  brief  Dum  non  fuit  compos  mentis, 
a  son  eleccion,  ^c* 

^  Item,  sijeo  sue  disseisi  per  un  enfaunt  deins  age^  U  quel 
aliena  a  un  autre  en  fee,  et  lalieni  devie  seisie,  et  les  tene- 
mentes  descendount  a  son  heire,  et  esteant  lenfaunt  deins  agef, 
mon  entrS  est  tolls;  ^^  mes  si  lenfaunt  deins  age  entra  sur 
leire  qui  est  einsX  per  discent,  come  ilpoet  bien,  pur  ceo  que 


*  Here  followi  an  interpolation  which  fint  oocnn  in  Pyns.  1516, 
translated  hy  Sir  Edward  Coke,  with  whom  it  passed  minotioed,  thus. — 
"  The  same  law  is  where  an  infant  within  age  maketh  a  feoffment  and 
diethy  his  heir'  may  enter,  or  have  a  writ  of  DumfiUi  wrfra  t^atem** 
The  comment  of  Sir  S  Coke  on  thiH  passage  is  thns : — *'  This  is  true,  as 
to  the  bringing  of  a  Dumfttit  ii^a  atatem,  Sfc»,  bat  without  question 
the  infimt  in  that  case  might  have  entered,  as  it  appeareth  in  the  nert 
section/'^Go.  Lyti.  247.  b. 

t  The  Translation  by  Sir  Edward  Coke,  renders  this  passage,  beinff 
an  if\fant  within  age^  which  error  has  been  noticed  by  Hargrove  and 
Builer,  in  their  annotations  upon  Coke't  Commentary. 

X  In  the  three  earliest  editions  this  word  is  printed  hetre,  but  errone- 
ously. 


(d)  Or  any  other  like  convey-     assurances  of  record  are  not  im- 
ances  in  pais;  but  fines  and  other     plied  in  this  ^c. — Co.  Xy/I.  247.  b. 


CHAP.  YI.]  LYTTLETON'S   TENURES.  441 

this  that  the  same  descent  was  during  his  nonage,  then  I  hUemr^u 
may  well  enter  upon  the  disseisor,  hecause  hj  his  entry  he 


hath  defeated  and  annulled  the  descent:    *09  In  the  same  S^^SSlIi* 
manner  it  is  where  I  am  disseised,  and  the  disseisor  makes  a  mff^^* 
feoffment  in  fee  upon  condition,  and  the  feoffee  dies  of  such  %^SSiMr, 
estate  seised,  &c.,  I  cannot  enter  upon  the  heir"*^  of  the  feoffee:   I^^^a^ 
hut  if  the  condition  he  broken,  so  that  for  this  cause  the  feoffor 
entereth  upon  the  heir,  now  I  may  well  enter;  for  this  that 
when  the  feoffor  or  his  heirs  entereth  for  the  condition 
broken,  the  descent  is  utterly  defeated. 

^10  Also,  if  I  be  disseised,  and  the  disseisor  hath  issue  and  Dueentnot 
entereth  into  religion,  by  force  whereof  the  lands  descend  to  tSn,  9  m 
his  issue;  in  this  case  I  may  well  enter  upon  the  issue,  and 
yet  there  was   a  descent;  but  for  this  that   such  descent 
Cometh  to  the  issue  by  the  act  of  the  father,  sdL  for  that  he 
entereth  into  religion,  &c.,  and  the  descent  came  not  imto 

mesme  le  discent  Juist  durant  aon  nonnage^  donques  jeo  hien 
puis  entrer  sur  le  disseisour,  pur  eeo  que  per  son  entrS  il  ad 
defete  et  aniente  le  discent :  ^^  En  tnesme  le  manere  est  km 
jeo  sue  disseisi,  et  le  disseisofur  fait  feoff ement  en  fee  sur  con' 
dicion,  ^  ^^  f^^ff^  morust  de  tiel  estate  seisiy  ^c,  jeo  ne 
purroye  my  entrer  sur  leire*  le  feoffi :  mes  si  la  condicion 
soit  enjrei/nty  icy  que  pur  eel  cause  le  feoffour  entre  sur 
leirCf  ore  jeo  Hen  puis  entrer  ;  pur  ceo  que  quaunt  le  feoffour 
ou  ses  heires  entra  pur  la  condicion  enfreynt,  le  discent  est 
oustrement  defete, 

410  Item,  si  jeo  sue  disseisin  et  le  disseisour  ad  issue  et 
entra  en  religion,  per  force  de  quel  les  tenementes  descendount 
a  son  issue ;  en  ceo  cas  jeo  hien  puis  entrer  sur  tissue,  et  un- 
qore  la  Juist  un  discent ;  mes  pur  ceo  que  tiel  discent  vient 
al  issue  per  fait  le  pere,  scil.  pur  eeo  que  il  entre  en  re- 


*  This  word  is  misprinted  in  the  three  eartiest  copies,  la  terre,  the 
land,  bat  subsequent  copies  rectify  the  error,  and  BasteWt  Transl.  also 
renders  this  word  according  to  the  true  sense. 
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him  by  the  act  of  God*,  that  is  to  say,  by  death,  &c.,  my 
entry  is  lawful:  for  if  I  arraign  an  assise  of  novel  disseisin 
against  my  disseisor,  albeit  he  after  enter  into  religion,  this 
shall  not  abate  my  writ,  but  my  writ,  this  notwithstanding, 
shall  stand  in  its  force,  and  against  him  shall  be  good.     And 
by  the  same  reason  the  descent  which  oometh  to  his  issue  by 
his  own  act,  shall  not  take  from  me  my  entry,  &c. 
>f  dfiMtii  floflt       ^^^  Also,  if  I  let  unto  a  man  certain  lands  for  term  of 
HS  twenty  years,  and  another  di^eiseth  me.  and  ousts  the 
^if^°^         termor,  and  dieth  seised,  and  the  lands  descend  to  his  heir, 
I  cannot  enter;  and  yet  the  lessee  for  years  may  well  enter, 
because  he  by  his  entry  doth  not  oust  the  heir  who  is  in 
by  descent  of  the  freehold  which  is  to  him  descended,  but 
only  to  have  the  tenements  for  term'  of  years,  which  is  no  ex- 
pulsion from  the  freehold  of  the  heir  who  is  in  by  descent. 
sacus  tfiMan   But  Otherwise  it  is  where  my  tenant  for  term  of  life  is  dia- 
seised:   Causa  patet. 

liffion,  ^c,  et  le  diseent  ne  vieni  a  luy  per  fait  de  DieH*y 
cestassavoiry  per  mart,  ^c.,  nton  entrS  est  congeable :  qar 
si  jeo  arrayne  un  assise  de  novel  disseisin  etwers  num  dis- 
seisour,  coment  que  il  puis  entra  en,  religion^  ceo  ne  abarera 
mye  mon  brief,  mes  num  brief  ceo  won  obstant,  estoiera  en  *a 
force,  et  envers  luy  serra  bon.  Per  mesme  le  reason  le  dis- 
eent que  aveigne  a  son  issue  per  son  fait  demesne,  ne  may  toU 
lera  de  mon  entrS,  ^e, 

^^1  Item,  si  jeo  lesse  a  un  home  eerteynes  terres  pur  terme 
de  XX.  ans,  et  un  autre  may  disseisist,  et  ousta  le  termor,  et 
devie  seisi,  et  les  tenementes  descendount  a  son  heire,  jeo  ne 
pvrroye  entrer  ;  et  unqore  le  lessi  pur  terme  dans  bien  poet  en* 
trer,pur  ceo  que  ilper  son  entr6  ne  ousta  leire  que  est  eins 
per  diseent  de  le  franktenement  que  est  a  luy  descend'us,  mes 
solement  daver  les  tenementes  pur  terme  dans,  le  quel  nest  eX" 
pulsement  de  le  fianktenement  del  heire  que  est  eins  per 
diseent,  Mes  autrement  est  ou  man  tenaunt  a  terme  de  vie 
est  disseisi :  Causa  patet. 

*  These  words  are  in  the  three  earliest  copies  misprinted  dedii. 
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^12  Also^  it  is  said  that  if  a  man  be  seised  of  tenements  in  nvi»g»tiamHH 
fee  by  occupation  in  time  of  civil  war,  and  thereof  dieth  war  earn  t» 
seised  in  the  time  of  war,  and  the  tenements  descend  to  his 
heir,  such  descent  shall  not  oust  any  man  of  his  entry;  and 
of  this  a  man  may  see  in  a  plea  upon  a  writ  of  aiel,  anno  7  E.  2. 

^13  Also,  that  no  dying  seised,  where  the  tenements  shall  Thedoetrinat^ 
come  to  another  by  succession,  shall  take  away  the  entry  of  doetnot  appfy 
any  person,  &c.     For  as  to  prelates,  abbots,  priors,  deans,  or  tuaaa. 
of  parsons  of  churches*,  &c.,  albeit  there  were  twenty  dyings 
seised,  and  twenty  successions,  this  shall  not  toll  from  any 
man  his  entry,  &c.f 

More  shall  be  said  of  Descents  in  the  Chapter  of  Continual 
Claim. 


^^^  Item,  U  eat  dit  que  n  home  eat  aeisi  de  fenementet  en 

fee  per  occupctcion  en  temps  de  guerre,  et  ent  morust  seiei  en 

temps  de  guerre,  et  les  tenementes  deseendount  a  son  heire,  tiel 

discent  ne  ousta   ascun  home  de  son  entrS,  et  de  ceo  home 

poet  vet/er  en  unplee  sur  un  brief  de  aiel.  Anno  yii.  £.  ii.. 

413  Item,  nul  murrant  seisi,  lou  les  tenementes  viendront  a 
un  autre  per  succession,  ne  tollera  lentri  dascun  persons,  ^c. 
Qar  de  prelatz,  abbis,  priours,  deanes,  ou  persones  desglises, 
Sfc,*,  coment  qaejurent  xx.  murr antes  seisis,  et  xx.  successions, 
ceo  ne  tollera  jammes  ascun  home  de  son  entrS,  ^e.f 

Pluis  serra  dit  de  discentes  en  le  chapitre  de  continuell 
clayme. 


*  This  ^c.  may  perhaps  be  supplied  by  the  words  which  appear  in  all 
the  editions  since  Boh.^  viz.  ou  de  autres  corps  poUHques,  or  qf  other 
hodiee  politick. 

t  In  Redm.,  Berth. ,  Middl.,  Sm.^  Powel,  and  Tottyl  1554,  appear 
the  following  words — car  ceo  neet  proprement  dit  discent,  Sfc.ffor  this 
it  not  properly  termed  a  descent^  ^c. 


AAA, 


CHAPTER  VIL 


CONTINUAL   CLAIM. 

Continual  claim  was^  where  a  man  who  had  right  and 
title  to  enter  into  any  lands  or  tenements,  whereof  another 
was  seised  in  fee  or  in  tail,  made  continual  daim  to  them 
before  the  disseisor  or  party  in  possession  died  seised  thereof: 
the  effect  of  which  was,  that  notwithstanding  the  dying 
seised  of  such  party,  thereby  "  casting  a  descent,"  yet  he  who 
made  such  continual  claim  might  enter,  because  he  had  done 
all  that,  perhaps,  he  could  or  durst  do,  to  regain  possession; 
and,  therefore,  as  no  laches  could  be  said  to  be  in  him,  his 
right  of  entry,  (which  in  a  full  sense  means  ''right  of  title;,") 
remained  as  it  was  before,  notwithstanding  such  descent  or 
dying  in  possession  of  the  adverse  party  or  party  holding  ad- 
verse possession;  the  doctrine  of  law  being,  that  a  continual 
claim  was,  as  being  an  entry  in  law,  as  good  and  as  effica- 
cious as  an  entry  "  in  deed"  or  in  fact  (§414).  Thus,  if 
tenant  for  life  aliened  in  fee,  he  in  reversion  or  remainder 
might  enter  on  the  ahenee,  or  make  continual  claim  on  the 
land  before  the  dying  seised  of  the  ahenee,  and  then  he 
might  have  entered  at  any  time  after  his  death,  though  a 
descent  had  been  cast  in  the  manner  above  related  (§415). 

The  effect  of  continual  claim  in  relation  to  such  adverse 
possessions,  and  the  mode  by  which  its  efficacy  became  dis- 
pensed with,  may  be  briefly  noticed. 

Any  person  having  right  to  the  possession  of  tenements, 
might  enter  upon  such  tenements;  and  as  such  entry  was 
deemed  equivalent  to  feodal  investiture,  he  was  then  able  to 
prosecute  any  possessoiy  action  to  try  his  right  or  title 
thereto  at  any  period  of  time,  as  having  been  himself  seised 
thereof.     However,  as  it  became  expedient  that  certain  pe- 


CHAP.  YII.]  LYTTLETON's   TENURES.  445 

riods  sbonld  be  fixed  within  which  real  actions  should  be 
commenced,  and  to  which  they  were  lindtedy  certain  his- 
torical events  were  from  time  to  time  selected  for  that  pur- 
pose,  as  the  accession  of  Richard  the  First,  the  return  of  King 
John  from  Ireland,  and  the  coronation  of  Henry  the  Third: 
ultimately  the  stat.  32  Hen.  8,  c.  2,  limited  the  periods  or 
limitation  within  which  no  person  should  maintain  any  writ 
of  right,  or  make  any  prescription,  title,  or  claim  to  or  for 
any  manors,  lands,  tenements,  rents,  annuities,  commons,  pen- 
sions, portions,  eorodies,  or  other  hereditaments,  either  upon  his 
own  or  ancestor's  possession;  also  by  stat.  4  Hen.  7,  c.  24,  a 
fine  with  proclamations  was  made  a  bar  to  all  persons  having 
present  rights  of  entry,  and  not  being  under  any  disabihties, 
if  they  did  not  claim  within  five  years  after  the  proclamations 
made,  to  all  persons  imder  disabilities  if  they  did  not  claim 
within  five  years  after  their  disabilities  were  removed,  and  to 
all  persons  not  having  present  rights,  if  they  did  not  claim 
within  five  years  after  their  rights  of  entry  accrued,  unless 
under  disabihties,  and  then  within  five  years  after  the  re- 
moval of  their  disabihties  (a).  The  stat.  21  Jac.  1,  c.  16, 
limited  the  period  for  all  writs  of  /ormedon  to  twenty  years, 
and  enacted,  that  no  persons  should  at  any  time  thereafter 
make  any  entry  into  any  lands,  tenements,  or  hereditaments, 
but  within  twenty  years  next  after  his  title  should  first 
descend  or  accrue  to  the  same,  and  in  default  thereof,  such 
persons  so  not  entering,  and  their  heirs,  should  be  disabled 
from  such  entry  after  to  be  made.  By  the  stat.  4  &  5  Ann, 
c.  16,  s.  14,  it  was  enacted,  that  no  entry  upon  lands  should 
be  of  force  to  satisfy  the  last-mentioned  statute,  or  to  avoid  a 
fine  levied  of  lands,  unless  an  action  were  thereupon  com- 
menced within  one  year  after,  and  prosecuted  with  effect. 

These  statutes  of  limitation,  it  will  have  been  observed, 
did  not,  otherwise  than  by  restriction  as  to  the  time  within 


(a)  By  the  abolition   of   fines,     vented. --See  stat.  3  &  4  Gul.  4, 
the  practice  of  gaining  a  title  by     c.  74,  s  2. 
a  fine  and  non-claim  has  been  pre- 
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which  real  actions  should  haye  been  brought^  or  an  entiy 
made,  interfere  with  the  doctrine  of  descents,  continual  claim, 
and  discontinuance;  and  therefore  limitation  of  actions 'w^di 
also  involved,  as  those  doctrines  did,  the  cases  of  advene  pos- 
sessiony  maj  be  said  to  have  been  merely  collateral  to  that 
species  of  learning  which  depended  on  disseisin  and  ouster; 
but  at  length  this  statutory  doctrine  of  limitation  of  ae* 
tions  has,  like  the  serpent  of  Aaron,  swallowed  up  its 
brethren,  and  for  many  purposes  has  rendered  the  learning 
of  Lyttleton  contained  in  these  chapters  more  an  object  of 
curious  inquiry  than  professed  utihty:  yet  it  must  not  be  for- 
gotten, that  every  word  of  Lyttleton  is  material,  the  prin- 
ciples of  his  arguments  and  illustrations  either  as  elucidating 
the  reason  of  the  common  or  ancient  law,  or  as  applied  to  the 
construction  of  modem  cases,  still  remaining  unchanged. 

The  acts  passed  in  the  late  reign,  especially  the  stat. 
3  &  4  6ul.  4,  c.  27,  **  for  the  Limitation  of  Actions  and 
Suits  relating  to  Real  Property,"  have,  in  simplifying  the 
ancient  law,  created  a  revolution  in  this  branch  of  our  juris- 
prudence; for  by  s.  2  of  that  act,  "  no  person  shall  make  an 
entry  or  distress,  or  bring  an  action  to  recover  any  land 
or  rent,"  but  within  twenty  years  next  after  the  times  therein 
mentioned,  and  the  efficacy  of  an  entry,  so  far  as  concerns 
the  doctrine  of  continual  claim,  is  annihilated;  for  by  s.  10, 
"  no  person  shall  be  deemed  to  have,  been  in  possession 
of  any  land  within  the  meaning  of  that  act,  merely  by  reason 
of  having  made  an  entry  thereon:  "  and  with  regard  to  the 
subject  of  this  Chapter,  it  is  enacted,  '^  that  no  continual 
or  other  claim  upon  or  near  any  land,  shall  preserve  any 
right  of  making  an  entry  or  distress,  or  of  bringing  an  ac- 
tion (by 

However,  to  return  to  Lyttleton,  he  proceeds,  after  defini- 


{b)  This  clauBe  in  the  act  short-  enter  jnst  before  the  expiration  of 

ens  the  period  within  which   an  the  twenty  years,   and  commence 

ejectment  can  be  brought ;  for  un-  his  action  within  one  year  after- 

der  the  stat.  of  Anne,  a  party  might  wards. 
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tion  and  illustration^  to  state  how  continual  claim  (which 
must  haye  been  made  within  a  year  and  a  day  before  the  de- 
scent cast  (c)  (§  422)),  should  have  been  made  (§  417 — 421), 
wherein  he  considers  the  relation  of  principal  and  agent,  so 
far  as  concerns  the  validity  of  an  act,  where  less  is  executed 
than  is  delegated  by  the  authority  or  power,  or  where  a  servant 
does  less  than  is  expressly  committed  to  him  (§  434,  435) : 
the  practical  effect  of  continual  daim  is  next  stated,  which  was, 
if  made  upon  a  tenant  in  tail,  to  defeat  such  estate  tail,  and 
thereby  to  create  a  disseisin  by  the  party  in  possession;  and 
so  toties  quoties  upon  every  claim  (§429).  As  a  conse- 
quence of  or  immediately  referring  to  the  doctrine  of  claim,  the 
excuses  or  disabilities  which  the  disseisee  or  claimant  might 
urge  for  not  making  continual  claim,  and  yet  preserve  his  right 
of  entry,  are  next  noticed,  two  of  which  Lyttleton  describes, 
as  imprisonment  (d)  (§436),  and  being  abroad  (§  439)  (e), 
and  the  subject  of  this  Chapter  is  concluded  by  Lyttleton's 
putting  a  case  where  it  is  inquired,  whether  a  descent  cast 
during  the  vacancy  of  an  abbacy,  which  equally  applies  to  the 
case  of  a  bishop,  parson,  vicar,  prebendary,  or  any  sole  cor- 
poration, was  a  bar  to  the  successor's  entry,  nowithstanding 
the  want  of  continual  claim  (§  443),  which  qu€Bre  Lyttleton 


(c)  By  Stat.  32  Hen.  8,  c.  33, 
no  dying  eeised,  &c.,  of  a  disseiaor 
tolled  an  entry,  unless  he  had  been 
in  qoiet  possession  for  five  yean 
after  the  disseisin;  but  it  is  said, 
that  the  statute  extended  not  to 
abators  or  intruders,  nor  to  the  dis- 
seisor's feoffee,  but  to  all  dissei- 
sins with  or  without  force,  and  to 
successors  whose  predecessors  were 
disseised,  though  it  only  speaks  of  the 
disseisee  and  his  heirs ;  after  the  five 
years,  continual  claim  was  required  to 


have  been  made  every  year  and  day. 

(d)  Imprisonment  is  not  a  dU- 
ability  under  the  new  Statute  of 
Limitations.  The  only  disabilities 
therein  mentioned  are  infancy^  lu- 
nacy, coverture,  and  absence  be^ 
yond  seas.  See  stat.  3  &  4  Gul.  4, 
c.  27,  s.  16. 

(e)  The  disabilities  of  infancy, 
lunacy,  and  coverture  are  noticed 
in  the  preceding  Chapter,  of  which, 
in  fact,  the  present  is  a  continua- 
tion, $  402,  403,  405. 
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resolves  in  the  affinnative  of  the  proposition.  The  chapter 
itself  concludes  with  two  monkish  verses  in  the  praise  of 
giueres  (p*),  the  authenticity  of  these  not  perfectly  Augustan 
lines,  like  many  of  the  qtueres  ascribed  to  Lyttleton,  may 
be  doubted,  excepting  perhaps  those  which,  in  the  language 
of  an  anonymous  commentary  on  Lyttleton  lately  published, 
appear  to  be  noted  (as  the  last  case  in  this  Chapter  seems 
to  be),  "  not  for  the  difficulty  of  the  case,  but  to  incite  the 
student  to  a  diligent  search  of  the  reasons  thereof." 


If  a  dimeisn  *^^  CONTINUAL  claim  Ks  whcrc  a  man  hath  right  and  title 
nuJeUdm  to  cuter  iu  auy  lands  or  tenements  whereof  another  is  seised 
wkereofom  in  fcc,  or  in  fee-tail,  if  he  that  hath  title  to  enter  make  conti- 
donee  orMfbe  nual  claim  to  the  lands  or  tenements  before  the  dying  seised 

^1^  Continuell  clayme  est  par  Ih  tm  home  ad  droit  et  title 
dentrer  en  ascuns  terreeou  tenementea  daunt  un  autre  est  seisi 
en  fee,  ou  en  /ee-taille,  si  cestuy  qui  ad  title  dentrer  fait 
continuell  clayme  a  les  terres  ou  tenementes  devaunt  le  mur- 


(jgi)  The  qweret  of  Lyttleton  oc- 
cur at  $§  [35],  42,  [55],  96,  108, 
124,  170,  302.  340,  [358],  375, 
435,  442,  443,  499,  [509],  527, 
530,  636,  677,  739.  Many  of  these 
are  of  questionable  origin,  those  in- 
cluded within  brackete  are  only  to  be 
met  with  in  the  corrupted  copies,  and 
are  noticed  by  Sir  Edward  Coke 
as  additions.  One  of  these  qtueree, 
(§  124),  Sir  Ed.  Coke  remarks, 
"  came  not  out  of  Lyttleton* e 
quiyer." — Co  Lytt,  90.  a.,  ante^ 


p.  161.  Mr.  Hoifar<i  considers,  for 
reasons  he  does  not  state,  all  the 
qumret  spurious.  The  vertee  do 
not  appear  in  either  of  the  Camb. 
MSS.,  and  they  also  vary  in  the 
earlier  editions,  a  sign  of  thdr 
having  been  interpolated.  SirWU' 
liam  Jonee  in  his  notes  of  read- 
ings from  the  Camb.  MS.  remarks, 
that "  these  barbarous  verses  are  not 
in  the  MS.,  they  are  unworthy  of 
being  cited  by  Lyttleton." 
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of  hiin  that  holdeth  the  tenements^  then  albeit  that  such  te-  <*«fa^»yy 
nant  dies  thereof  seised,  and  the  knds  or  the  tenements  orywMtedar 
descend  to  his  heir;  yet  can  he  that  hath  made  such  con-  MmMieWm 
tinual  claim,  or  his  heir,  enter  into  the  lands  or  tenements  f^^ft^vu^ 
SO  descended,  by  reason  of  the  continual  claim  made,  notwith-  g^^^^M- 
standing  such  descent.     As  in  case  that  a  man  be  disseised,  2£^2m^ 
and  the  disseisee  make  continual  claim  to  the  tenements  in 


.I40BL] 


the  life  of  the  disseisor,  although  that  the  disseisor  dieth  ^^^^^ 
seised  in  fee,  and  the  land  descend  to  his  heir,  yet  can  the 
disseisee  enter  upon  the  possession  of  the  heir,  notwith- 
standing the  descent,  &c.    ^^^  In  the  same  manner  it  is,  if  lAdiMbunim 
tenant  for  term  of  life  alien  in  fee,  he  in  the  reversion,  or  he  in  a  r^t!^*^ 
the  remainder,  can  enter  upon  the  alienee:  and  if  such  alienee  mboundt^a 
die  seised  of  such  estate  without  continual  claim  made  to  the  thi»oa$e"ntd 
tenements  before  the  dying  seised  of  the  alienee,  and  the  tene-  mmc*  uw«  t¥4 
ments  by  reason  of  the  dying  seised  of  the  aHenee  descend  to  ^»^^^ 
the  heir  of  the  alienee,  then  neither  can  he  in  the  reversion,  or 
he  in  the  remainder  enter;  but  if  he  in  the  reversion,  or  he  in 

rant  seiri  de  eeluy  qui  tient  lea  tenementea,  danques  coment 
que  tiel  tenaunt  morust  ent  aeisi,  et  lei  terrea  ou  lea  tene-- 
tnentea  deacendount  a  aon  heire ;  unqore  poet  celuy  qui  avoit 
/ait  tiel  clayme,  ou  aon  heire^  entrer  en  lea  terrea  ou  tene- 
mentea  iaaini  diacendua,  per  cauae  de  continuel  clayme  fait, 
nient  eontriateant  tiel  diacent,  Sieome  en  eaa  que  home  eat 
diaaeiai,  et  le  diaaeiai/ait  continual  elayme  a  lea  tenementea  en 
la  vie  le  diaaeiaour,  coment  que  le  diaaeiaour  devie  aeiai  en  fee, 
et  la  terre  deacendiat  a  aon  heire,  unqore  poet  le  diaaeiai 
entrer  aur  la  poaaeaaion  leire,  nient  obatant  le  diacent,  ^c. 
^1^  En  meame  le  manere  eat,  ai  tenaunt  a  terme  de  vie  ahena 
en  fee,  celuy  en  la  reverciony  ou  celuy  en  le  remeyndre,  poet 
entrer  aur  lalienS :  et  ai  tiel  alienS  devia  aeiai  de  tiel  eatate 
aauna  continuel  clayme  fait  a  lea  tenementea  devaunt  le  m«r« 
rant  aeiai  del  alienS,  et  lea  tenementea  per  cauae  del  murrant 
aeiai  del  aUenS  deacendount  al  heire  del  alienS,  donquea  ne  poet 
celuy  en  la  retereumy  ou  celuy  en  le  remeyndre  entrer  ;  mea  ai 
celuy  en  la  reverciony  ou  celuy  en  le  remeyndre,  qui  ad  cauae 
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the  remainder,  who  hath  cause  to  enter  upon  the  alienee,  make 
continual  daim  to  the  tenements  before  the  dying  seised  of 
the  alienee,  then  such  man  can  enter  after  the  death  of  the 
alienee,  as  well  as  he  could  in  his  lifetime,  &c. 
omtmuai  *^^  Also,  if  land  be  let  to  a  man  for  term  of  his  life,  the  re- 

^Mm     mainder  to  another  for  term  of  his  life,  the  remainder  to  the 


right  ((fentrp,  third  in  fee,  if  the  tenant  for  term  of  life  alien  to  another 
in  fee,  and  he  in  the  remainder  for  term  of  life  make  con- 
tinual claim  to  the  land  before  the  dying  seised  of  the  alienee, 
and  afterwards  the  alienee  dieth  seised,  &c.,  and  afterwards, 
he  in  the  remainder  for  term  of  life  die  before  any  entry 
made  by  him;  in  this  case  he  in  the  remainder  in  fee  can 
enter  &c.  upon  the  heir  of  the  alienee,  by  reason  of  the  con- 
tinual claim  made  by  him  that  had  the  remainder  for  term  of 
his  life,  because  that  such  right  as  he  shall  have  of  entry, 
shall  go*  and  remain  to  him  in  the  remainder  aft^r  him, 
insomuch  that  he  in  the  remainder  in  feef  could  not  enter 

dentrer  9ur  lalieniy  fait  continuel  clayme  a  les  tenementes 
devaunt  le  murrant  seisi  del  alieni,  donques  Hel  home  poet 
entrer  apres  la  mart  dalieni,  auxibien  come  il  poet  a  sa  vie, 

416  Item,  ei  terre  soit  lesse  a  un  home  pur  terme  de  ea  vie, 
le  remeyndre  a  un  autre  pur  terme  de  sa  vie,  le  remeyndre  a  le 
tierce  en  fee,  si  le  tenaunt  a  terme  de  vie  aliena  a  un  autre  en 
fee,  et  celuy  en  le  remeyndre  pur  terme  de  vie  fait  continuel 
clayme  a  la  terredevaunt  le  murrant seisi  dalieni,  etpuie  lalienS 
morust  seisi,  ^c,  et  puis  apres,  celuy  en  le  remeyndre  pur  terme 
de  vie  morust,  devaunt  ascun  entre  fait  per  luy ;  en  ceo  cos 
celuy  en  le  remeyndre  en  fee  poet  entrer  ^c.  sur  leire  lalienS, 
per  cause  de  continuel  clayme  fait  per  luy  qui  avoit  le  re- 
meyndre pur  terme  de  sa  vie,  pur  ceo  que  Hel  droit  quU  avera 
dentre,  alera*  et  remeyndra  a  celuy  en  le  remeyndre  n^eshnf^ 
entant  que  celuy  en  le  remeyndre  enfee\  ne  puissoit  pas  en- 

*  This  is  printed  in  the  three  earliest  editions,  ne  alerfl,  shall  not  go ; 
all  other  editions  read  as  above. 

t  In  the  three  earliest  editions,  a  misprint  occurs  here,  by  inserting 
the  word  guif  who. 
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Upon  the  alienee  infee,  during  the  life  of  him  in  the  remainder 
for  term  of  life,  and  hecadse  he  could  not  then  make  continual 
claim,  [for  none  can  make  continual  claim*]  but  when  he  hath 
title  to  enter,  &e, 
^^7  But  it  is  to  be  seen  of  thee,  my  son,  how  and  in  what  How  omMimm/ 

fMm  it  tob0 

manner  such  continual  claim  shall  be  made;  and  to  learn  this  mode,  and 

welly  three  thines  are  to  be  understood.  p/tmdedi^ 

The  first  thing  is,,  if  a  man  have  cause  to  enter  in  any  i.  Entr^  mo 

lands  or  tenements  in  divers  towns  within  one  shire,  if  he  h^namet^f 

enter  into  one  parcel  of  the  lands  or' tenements  which  are  in  MdMimda 

one  town,  in  the  name  of  all  the  lands  or  tenements  to  the  u>h«rein  the 

doint  it  modf* 

which  he  hath  right  to  enter,  within  all  the  towns  of  the 
same  shire,  by  such  entry  he  hath  as  good  possession  and 
seisin  of  such  lands  and  tenements  whereof  he  hath  title  to  . 
enter,  as  if  he  had  entered  indeed  into  every  parcel;  and  this 
seemeth  great  reason.    ^^^  For  if  a  man  will  enfeoff  another 

trersur  lalienS  en/ee,  duraunt  la  me  celuy  en  le  remeyndrepur 
terme  de  vie,  et  pur  ceo  il  nepuusoit  adanques /aire  eontinuel 
clayme,  [j^ar  mil  poet  /aire  eontinuel  clayme*]  mea  quaunt  il 
ad  title  dentrer,  ^c. 

417  Mes  est  a  veyer  a  toy^  mum  fitz,  coment  et  en  quel 
manere  tiel  eontinuel  clayme  eerra/ait ;  et  ceo  bien  apprendre, 
trois  chosea  sount  entendus, 

Le  premier  choee  eat,  si  home  ad  cause  dentrer  en  as- 
cunes  terres  ou  tenementes  en  divers  vUles  deins  un  mesme  coun- 
tee,  sU  entra  en  un  parcell  de  les  terres  ou  tenementes  que 
sount  en  un  ville,  en  noun  de  toutes  les  terres  ou  tenementes  as 
queux  il  ad  droit  dentrer,  deins  toutes  les  miles  de  mesme  le 
countee,  per  tiel  entre  il  avoet  auxi  bon  possession  et  seisin 
de  tielx  terres  ou  tenementes  dont  il  ad  title  dentre,  sicome  il 
avoet  entre  en  chescun  parcel ;  et  ceo  semhle  graund  reason. 
418  Qar  si  home  voille  en/eoffer  un  autre  sauns  /ait  de  cer- 


*  These  words  do  not  appear  in  these  three  earliest  editions,  but  they 
are  given  in  all  subsequent  copies  and  in  RatielVt  Transl. 
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f  a.  177.        without  deed  of  certain  lands  or  tenements,  which  he  hath  in 
many  towns  within  one  shire,  and  Ee  willeth  to  deliver  seisin 
to  the  feoffee  of  parcel  of  the  tenements  within  one  town  in 
the  name  of  aU  the  lands  or  tenements  which  he  hath  in  the 
same  town,  and  in  all  the  other  towns,  &c.,  all  the  said  tene- 
ments, &c.,  pass  hy  force  of  the  said  Uvery  of  seisin  to  him  to 
whom  such  feoffment  in  such  manner  is  made:  and  yet  he, 
to  whom  such  livery  of  seisin  was  made,  hath  not  right  to  all 
the  lands  or  tenements  in  all  the  towns,  hut  by  reason  of  the 
livery  of  seisin  made  of  parcel  of  the  lands  or  tenements  in 
CTit]«^«niry  one  towu:  A  multo  fortiori  it  seemeth  irood  reason,  that  when 
/r  right  «r<M-  a  man  hath  title  to  enter  into  the  lands  or  tenements  in  divers 
jJJtfowwMnM-   towns  m  one  same  shire,  before  any  entry  by  him  made,  that 
tiStiii^^*  by  the  entry  by  him  made  in  parcel  of  the  lands  in  one  town 
OTrfmi^^    in  the  name  of  all  the  lands  and  tenements  whereto  he  hath 
title  to  enter  within  the  same  shire,  this  is  a  seisin  of  all  in 
him;  and  by  such  entry  he  hath  possession  and  seisin  in  deed* 
as  if  he  had  entered  into  every  parcel,  &c. 

teyne9  terres  <m  tenemenies,  que  il  ad  deins  plusours  vHies  en 
un  cauntee,  et  il  voiUe  lyverer  seiein  al  feoffi  de  pareeU  dei 
tenementee  deins  un  ville  en  noun  de  toutes  lee  terree  ou 
tenementes  queil  ad  en  mesme  la  ville,  et  en  lee  autree  tnUee, 
^c,  toutz  lee  ditz  tenementes,  ^c,  passont  per  force  de 
le  dit  lyverd  de  seisin  a  eeluy  a  qui  tiel  feoffement  en  tiel 
manere  est  fait :  et  unqore  celuy  a  qui  tiel  lyverd  de  seisin 
fuist  fait,  navoit  droit  a  toutes  les  terres  ou  tenementes 
en  toutes  les  tnlles,  mes  per  la  cause  de  la  lyverB  de  seisin 
fait  de  parcell  de  les  terres  ou  tenementes  en  un  ville  :  A 
multo  fortiori  il  semble  bon  reason,  que  quaunt  home  ad  title 
dentrer  en  les  terres  ou  tenementes  en  divers  viUes  deins  un 
mesme  countee,  devaunt  ascun  entrS  per  luy  fait,  que  per 
lentrS  per  luy  fait  en  parcell  de  les  terres  en  un  ville  en 
le  noun  de  toutes  lea  terres  et  tenementes  as  queux  il  ad 
title  dentrer  deins  mesme  le  countee,  ceo  est  un  seisin  de  toutes 
en  luy;  et  per  tiel  entri  il  ad  possession  et  seisin  en  fait,  si 
come  il  avoit  entre  en  ckescun  parcell,  ^c. 
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^19  The  second  thing  is,  to  understand,  that  if  a  man  hath  t,  Xfp* 
title  to  enter  into  any  lands  or  tenements,  if  he  dare  not  «tfnr,  maiw 


enter  into  the  same  lands  or  tenements,  or  into  any  parcel  j^*^^ 
thereof,  for  douht  of  heating,  or  for  douht  of  maiming,  or  for  Jjjjj^*** 
doaht  of  death,  if  he  go  and  approach,  so  near  to  the  tene- 
ments as  he  dare  for  such  douht,  and  claim  by  word  the  tene- 
ments to  be  his  own,  forthwith  by  such  daim  he  hath  a  posses- 
sion and  seisin  in  the  tenements,  as  well  as  if  he  had  entered 
in  fact,  although  he  never  had  possession  or  seisin  of  the 
same  tenements  before  the  said  claim;  ^^  and  that  the  law  is  whUhwHn- 
such,  it  is  well  proved  by  a  plea  of  an  assise,  in  the  book  of  ^^•fc»||^y» 
assise,  anno  38  E.  3,  [jpL  23],  the  tenor  whereof  ensueth  in  ». 
such  form : — In  the  county  of  Dorset,  before  the  same  justices, 
it  was  found  by  verdict  of  assise,  that  the  plaintiff  that  had 
right  by  descent  of  heritage  to  have  the  tenements  put  in 
plaint,  at  the  time  of  the  decease  of  his  ancestor,  was  dwelling 
in  the  town  where  the  tenements  were,  and  by  word  claimeth 
the  tenements  amongst  his  neighbours,  but  for  fear  of  death 

^^^  Le  teeonde  ekaae  est,  a  entendre,  que  ei  home  ad  title 
dentrer  en  aecune  terree  ou  tenementee,  sit  ne  oeast  entrer 
en  mesmee  lea  terree  ou  tenementea,  ne  en  aaeun  parcell  de 
eeo,  pur  doute  de  haterie,  ou  pur  doute  de  maheyme,  ou  pur 
doute  de  mart,  ail  alaat  et  approche  auxi  prea  a  lea  tene^ 
mentea  come  il  oaaat  pur  tiel  doute,  et  elayma  per  paroUe  lea 
tenementea  eatre  lea  aoena,  meyntenaunt  per  tiel  elayme  U  ad 
un  poaaeaaion  et  aeiain  en  lea  tenementea,  auaey  Hen  come  ail 
uat  entre  en  fait,  coment  quit  navoit  unquea  poaaeaaion  ou 
aeiain  de  meamea  lea  tenementea  devaunt  le  dit  elayme ;  ^^  et 
que  la  ley  eat  tiel,  U  eat  hien  prove  per  un  plee  dun  aaaiae, 
en  le  lyver  daaaiae  anno  xxxviij.  E.  3,  le  tenure  de  quel 
enauyat  en  tiel  Jburme : — En  le  countee  de  Doraet,  devaunt 
meamea  lea  juaticea,  trove  /uiat  per  verdit  daaaiae,  que  le 
pleintif  qui  avoit  droit  per  diacent  deritage  doner  lea  te- 
nementea  mya  en  pleynt,  al  tempa  del  murrant  aon  aunceatre, 
Juiat  demurrant  en  la  vUle  ou  lea  tenementea  furent,  et  per 
parotic  elayme  lea  tenementea  entre  aea  viceyna,  mea  pur  doute 
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he  durst  not  approach  the  tenements,  bnt  bringeth  his  assise; 
and  upon  the  matter  found,  it  was  awarded  that  he  should  re- 
cover, &c. 
3.  wwan  421  'nie  third  thing  is,  to  understand,  within  what  time  the 

continual  clsim  which  is  styled  continual  daim,  shall  serve  and  aid 
^?^»_,^  him  that  made  the  daim,  and  his  heirs:  as  to  this,  itis  to  be 
iemade^the  nndcrstood,  that  he  that  hath  title  to  enter,  when  he  will 
SS^^  make  his  claim,  if  he  dare  approach  the  land,  then  it  be- 


hUhekr, 


pomu^go),      lioveth  him  to  go  to  the  land,  or  to  parcel  of  it,  and  make 

his  claim,  and  if  he  dare  not  approach  the  land  for  doubt 

or  fear  of  beating  or  maiming,  or  death,  then  it  behoveth 

him  to  go  and  approach  as  near  as  he  dares  towards  the 

vu.wuhina     land,  or  parcel  of  it,  and  make  his  daim;  ^n  and  if  his  ad- 

qftar  the  daim  vcrsary  who  occupicth  the  land,  die  seised  in  fee,  or  in  fee- 

or     tail  within  the  year  and  a  day  after  such  chnm,  whereby  the 

tenements  descend  to  his  son  as  heir  to  him,  yet  can  he  that 

makes  the  claim  enter  upon  the  possession  of  the  heir  (A): 

de  mart  U  noaa  approeker  lea  tenementes^  mea  port  kusise,  et 
9ur  ceo  matere  trove,  agardefidt  queil  reeotfera,  ^. 

431  La  tierce  chose  eat,  a  entendre,  deine  quel  teti^  le 
clayme  que  eat  dit  continuel  clayme,  aervera  et  eidera  eeluy 
qui  fiat  le  clayme,  et  aea  heirea :  quant  a  ceo,  eat  aaaavoir,  que 
celuy  qui  ad  title  dentrer,  quaunt  il  voet  /aire  aon  clayme,  ail 
oaaat  approcher  la  terre,  donquea  il  covient  aler  a  la  terre,  ou  a 
parcell  de  ceo,  et  /aire  aon  clayme,  et  ail  noaaat  approcher  la 
terre  pur  doute  ou  pavour  de  baterie,  ou  maheyme,  ou  mart, 
donquea  a  luy  covient  daler  et  'approcher  auxi  prea  come  il 
oaaat  vera  la  terre,  ou  a  parcell  de  ceo,  et  /aire  aon  clayme  / 
422  c(  gi  gon  adveraaire  qui  occupia  la  terre,  moruat  aeiai  en 
/ee,  ou  en/ee  taille  deina  Ian  et  lejour  aprea  tid  clayme,  per 
que  lea  tenementea  deacendount  a  aon  fits  come  leire  a  luy,  tm- 
qore  poet  celuy  qui  fiat  le  clayme  entrer  aur  lapoaaeaaion  leire  : 


(h)  It  is  to  be  obierved  that  the     year  and  a  day  to  be  a  Icigal  and 
law  in  many  cases  hath  limited  a     convenient  time  for  many  pnipoees. 
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433  But  in  this  case  after  the  year  and  the  day  that  such  Btaimmmiueh 
claim  was  made,  if  no  other  claim  were  made,  if  the  father  md^d^f  Ae 


trtflspr^ 


ekdm 

then  died  seised  the  morrow  the  next  after  the  year  and  the  *•  »»«'•.  • 
day,  or  any  other  day  afterwards,  &c.,  then  cannot  he  that  iJJfJ^^J 
made  the  claim  enter:  and  therefore  if  he  that  made  the  JJ^^*^ 
claim  will  be  sure  at  all  times  that  his  entry  shall  not  be  ^^X^SHm 
taken  away  by  such  descent,  &c.,  it  behoTeth  him,  within  ^'SSliJ^^'Si 
the  year  and  the  day  after  the  first  daim,  to  make  an-  ^SB^Su^m- 
other  daim  in  the  form  aforesaid,  and  within  the  year  and 
the  day  after  the  second  daim,  to  make  the  third  daim  in 
the  same  manner,  and  within  the  year  and  the  day  after 
the  third  claim,  to  make  another  claim,  and  so  on;  that  is 

433  jfef  en  ceo  eaa  aprea  Ian  et  le  jour  que  tiel  elayme 
Juiei  faiti  ei  null  autre  elayme  faut  fait,  si  le  pere  donquee 
moruet  eeiei  lendemayn  proeeheyn  apree  Ian  et  lejour^  ouaun 
autre  jour  apreSy  ^c,  donqaee  ne  poet  cehiy  qui  fiat  le  elayme 
entrer :  et  pur  eeo  ei  eeluy  qui  fiat  le  elayme  voet  eatre  aure  a 
tout  tempa  que  aon  entre  ne  aerra  toUe  per  tiel  diacent,  ^.,  il 
eovient  a  eeluy,  que  deina  Ian  et  le  jour  aprea  le  premier 
elayme,  de  /aire  un  autre  elayme  en  la  /ourme  avantdit,  et 
deina  Ian  et  lejour  aprea  le  aeeonde  elayme,  de  /aire  le  tierce 
elayme  en  meame  le  manere,  et  deina  Ian  et  le  jour  de  le 
tieree  elayme,  de/aire  un  autre  elayme,  et  iaaint  ouatre;  eeat- 


As  at  the  oommon  law  upon  a  fine  a  year  and  a  day,  the  entry  of  the 

or  final  judgment  giyen  in  a  writ  of  diaaeiaee    for  his  negligence  had 

right,  the  party  griered  had  a  year  heen  taken  away.     Alter  judgment 

and  a  day  to  make  his  daim.    So  given  in  a  real  action,  the  plaintiff 

the  wife  or  heir  hath  a  year  and  a  within  the  year  and  the  day  may 

day  to  bring  an  appeal  of  death,  have    an  habere  famaa  eeUinam, 

If  a  villein  remained  in  ancient  de-  and  in  an  action  of  debt,  &c.,  a 

mesne  a  year  and  a  day,  he  was  eegpiaa,  fieri  fcxiaa,  or  a  levari  fa- 

privileged.    If  a  man  be  womided  eiaa.     A  protection  shall  be  al- 

or  poisoned,  &c.,  and  dieth  thereof  lowed  bat  for  a  year  and  a  day, 

within  the  year  and  the  day,  it  is  and  no  longer,  and  in  many  other 

felony.    By  the  ancient  law,  if  the  cases. — Co.  Lytt.  245.  b. 
feoffee  of  a  disseisor  had  continued 
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to  asy,  to  make  another  claim  within  every  year  and  day  next 

after  every  claim  made  during  the  life  of  his  adversaiy;  and 

then  at  what  time  soever  that  his  adversary  die  seised,  his  entry 

shall  not  be  taken  away  by  any  such  descent;  and  such  claim 

in  such  manner  to  be  made  is  most  commonly  taken  and  styled 

u^tthgr  ihg     the  continual  claim  of  him  that  maketh  the  claim;  ^^  but  yet 

(I.  e.  th$  rfif-     in  the  case  aforesaid,  where  his  adversary  dieth  within  the  year 

^^^^t!!^  and  the  day  next  after  the  claim,  this  is  in  law  a  continual 

Jnm  Mm  in  * 

^XuntoSa*^  claim,  insomuch  that  his  adversary  within  the  year  and  the  ^ 

j[j*[^).*w  day  next  aft«r  the  same  claim  died.  For  there  is'no  need 
for  him  that  hath  made  his  claim,  to  make  any  other  daim, 
but  at  what  time  he  wiU  within  the  same  year  and  day,  &c. 
MtithUtm-  ^^  Also,  if  the  adversary  be  disseised  within  the  year  and 
^^USS^Tm^  the  day  after  such  claim,  and  the  disseisor  thereof  dieth 
^maSlSi  seised  within  the  year  and  the  day,  &c.,  such  dying  seised 
shall  not  hurt  him  that  made  the  daim,  but  that  he  miay 
enter,  &c.  For  whosoever  he  be  that  dieth  seised  within  the 
year  and  the  day  after  such  claim  made,  this  shall  not  hurt 

astavoir,  de/aire  tui  autre  elayme  deiM  chetcun  an  etjourpro8' 
cheyn  apret  ckescun  elayme /ait  durauut  la  vie  eon  adverearie; 
et  donquee,  a  quecunquee  tempe  que  son  adversarie  moruet  eeiti^ 
eon  entri  ne  eerra  tolle  per  nul  tieldieeeni  ;  et  tiel  elayme  en 
tiel  manere  deetre/ait,  est  ptuie  communement  priee  et  nosme 
eontinuel  elayme  de  luy  qui  fist  le  elayme  ;  ^^  mee  unqore  en  eaa 
aeauntdity  lou  son  adversarie  morust  deins  Ian  et  lejourproS" 
eheyn  a^res  le  elayme^  eeo  est  en  ley  vn  eontinuel  elayme,  en- 
taunt  que  ladversarie  deins  Ian  et  le  jour  proseheyn  apres 
mesme  le  elayme  morust.  Qar  il  ne  hoeoigne  a  celuy  que  fist 
eon  elayme f  defaire  aseun  autre  elayme,  mes  a  quel  temps  que 
il  voet  deins  mesme  Ian  et  lejour,  ^c, 

*^  Item,  si  ladversarie  soit  disseiei  deins  Ian  et  le  jour 
apres  tiel  elayme,  et  le  disseisour  ent  morust  seisi  deins  Ian  et 
lejour,  ^.,  tiel  murrant  seisi  ne  grevera  my  celuy  qui  fist  le 
elayme,  mes  queil  poet  entrer,  ^e,  Qar  quieonques  qui  soit 
qui  morust  seisi  deins  Ian  et  le  jour  proseheyn  apres  tiel 
elayme,  ceo  ne  grevera  my  celuy  qui  fist  le  elayme,  mes  quU 
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him  that  made  the  daim,  but  that  he  may  enter^  &c.,  albeit 
there  were  many  dyings  seised*  and  many  descents  within  the 
year  and  day>  &c, 

^^  Also,   if  a  man  be  disseised,  and  the  disseisor  die  Atdmontfdi- 


woMeh%aem 


seised  within  the  year  and  day  next  after  the  disseisin  th»pwamA 
committed,  whereby  the  tenements  descend  to  his  heir,  in 
this  case  the  entry  of  the  disseisee  is  taken  away;  for  the 
year  and  the  day  which  should  aid  the  disseisee  in  such  case, 
&c.,  shall  not  be  taken  from  the  time  of  title  of  entry  ac- 
crued to  ^him,  but  only  from  the  time  of  the  claim  made 
by  him  in  manner  aforesaid:  and  for  this  cause  it  shall  be  i««Montv- 
good  for  such  disseisee  to  make  his  claim,  &c.,  in  as  short  m<m0  to  make 

tuheeanitfttr 
thei 


time  as  he  can  after  the  disseisin,  &c.  (t). 


poet  entrer,  ^c,  eoment  quejitrent  pluwurs  murratUes  seisi, 
etplusours  discentea  deins  Ian  et  lejour,  ^c. 

^^  Item,  si  home  wit  diieeisiy  et  le  disseisour  morust  teisi 
deins  Ian  et  lejour  proaeheyn  apree  le  disseisin  /ait,  per  que 
les  tenementes  descendount  a  son  heire,  en  ceo  cos  lentrile  dis- 
seisi  est  tolle ;  qar  Ian  et  le  jour  que  eiderount  le  disseisi  en 
tiel  eaSy  ^c,  ne  serrapris  de  temps  de  title  dentrS  a  luy  ac" 
crue,  mes  tantsolement  de  temps  del  clayme  per  luy  fait  en  le 
manere  avauntdit :  et  pur  eel  cause  il  serroit  bon  pur  tiel  dis^ 
seisi  pur  /aire  son  clayme,  ^c,  en  auxi  brief  temps  que  il 
puissoit  apres  le  disseisin,  ^e. 


(i)  A  dying  seued  and  deaoent 
within  a  year  and  a  day  after  claim 
made,  takes  not  away  the  entry  of 
him  that  claimed,  though  there  be 
never  so  many  disseisins,  aliena- 
tions, or  descents  within  that  time, 
and  though  it  were  not  made  tOl 
many  yean  after  the  disseisin ;  but 
at  law,  a  descent  cast  within  a 
year  and  a  day  after  the  disseisin, 
barred  the  disseisee  not  making 
continual  claim ;  but  this  has  been 


altered  by  32  Hen.  8,  c.  33.  Since 
which  statate  no  dying  seised 
within  five  years  after  the  dis- 
seisin takes  away  an  entry,  and 
consequently  the  tenant's  dying 
sdsed  within  five  years  after  the 
continual  claim  takes  not  away  an 
entry,  because  the  tenant's  con- 
tinning  in  possession  after  the  con- 
tinual claim  amounts  to  a  new  dis- 
seisin.—Hotrit.  Abr.  Co.  Lyit» 
342. 
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oaum  made  ai       ^^  Also,  if  such  disseisor  occupj  the  land  forty  yean,  or  for 

during  nft  qf    maxkj  mote  years,  'without  any  claim  made  by  the  disseisee,  &c., 

and  the  disseisee  a  short  time  before  the  death  of  the  disseisor, 

make  a  claim  in  the  form  aforesaid,  if  so  it  fortune,  that, 

within  the  year  and  the  day  after  such  claim,  the  disseisor 

die,  &c.,  the  entry  of  the  disseisee  is  oongeable,  &c.     And 

therefore  it  shall  be  good  for  such  a  man  that  hath  not 

made  claim,  and  that  hath  good  title  of  entry  &c.y  when  he 

heareth  that  his  adversary  lieth  languishing,  to  make  his 

claim,  &c. 

Tharightmm      ^^  Also,  as  it  is  ssid  in  the  cases  before  put,  where  a  man 

«Mn  or  &y      hath  title  to  enter  by  cause  of  a  disseisin,  &c.,  the  same  law  b 

where  a  man  hath  right  to  enter  by  cause  of  any  other  title, 

&c. 

nnt  eoroOory       ^^  Also,  of  the  Said  precedents  may  ye  know,  my  son,  two 

auianc/n^    thiugs.    Thc  oue  is,  whcre  a  man  hath  title  to  enter  upon 

(§  421),  Tii/a    a  tenant  in  tail,  if  he  make  any  such  claim  to  the  land,  then  is 

euom,  ufMeh     the  cstatc-tail  defeated;  for  this  claim  is  as  an  entiy  made  by 

in  Aiv,  too*      him,  and  is  of  the  same  effect  in  law  as  if  he  were  upon  the 

^^  Item,  n  tiel  disseuaur  oecupiaat  la  terrepersl,  mu,  ou 
pur  pluis  plusours  ans,  sans  aaetm  clayme  fait  per  le  disseisi, 
^c,  et  le  dieseiei  per  petit  apaee  devaunt  le  murrant  dd 
disseisor ^  fait  un  clayme  en  le/onrme  avaunidit,  si  issintjbr' 
tunast,  que,  deins  Ian  et  lejour  apres  tiel  daymen  le  disseisour 
morusty  ^c,  lenire  le  disseisi  est  conpeable,  ^e.  Etpur  ceo  il 
serroit  ban  pur  tiel  home  qui  ne  fist  elayme,  qui  ad  un  title 
dentrer  ^c,  quaunt  il  oye  que  son  adversarie  gist  lanpuissauni, 
/aire  son  clayme,  ^c, 

^^  Item,  si  come  est  dit  en  Us  cases  myses,  lou  home  ad 
title  dentrer  per  cause  dun  disseisin,  ^c,  mesme  la  ley  est  lou 
home  ad  droit  dentrer  per  cause  dascun  autre  title,  ^e. 

4^  Item,  de  les  dits  precedentes  poies  saver,  monfitz,  deux 
choses.  Lun  est,  lou  home  ad  title  dentrer  sur  un  tenaunt  en 
le  taille,  sil  fist  un  tiel  clayme  a  la  terre,  donques  est  testate 
de  le  taille  de/ete  ;  qar  eel  clayme  est  come  un  entri  fait  per 
luy,  et  est  de  mesme  effect  en  ley  sicome  ilfuissoit  sur  mesmes 
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same  tenements,  and  had  entered  in  the  same  tenements  as 


is  aforesaid:  thereupon  when  the  tenant  in  tail  immediately  [i.e<n>ten. 

Co  I<Ttt.  Sa& 

after  such  claim  continueth  his  occupation  in  the  tenements,  h.;'a$»d{f 
this  is  a  disseisin  made  of  the  same  tenements  unto  him  that  *«»*<  <n  mi, 
made  the  claim,  et  ne  per  consegtiens^  the  tenant  then  hath  ^tmi,m»d 
fee^imple.  2«^ 

^30  The  second  thing  is,  that  so  often  as  he  that  hath  right  *^^''^ 
to  enter  maketh  such  claim,  &c.,  notwithstanding  his  adver-  second  eont- 
sary  continue  his  occupation,  &c.,  so  often  doeth  the  adver-  i>rofm«M0*i<r 
sary  wrong  and  disseisin  to  him  that  made  the  claim:  and  am(S4si), 

,  viz.  dial  Oi^ 

for  this  cause  so  often  may  he  that  made  the  same  claim,  for  advermiy» 

itu^ing  in  poe- 

every  such  wrong  and  disseisin  done  unto  him,  have  a  writ  of  return  ttfter 
trespass*,  ^^  upon  the  statute  of  R.  2,  made  in  the  fifth  JJ*^'J;,JJ^2II?*' 
year  of  his  reign,  supposing  by  his  writ  that  his  adversary  ^J^^^^. 

les  tenementea,  et  ust  entri  en  meemes  lea  tenementea  come 
devmmt  eat  dit :  donquea  quant  le  tenaunt  en  le  taille  tm- 
mediate  puia  tiel  cHayme  continua  aon  occupation  en  lea  tene* 
mentea,  ceo  eat  un  diaaeiain  fait  de  meamea  lea  tenementea,  a 
celvy  que  fiat  le  clayme,  et  sic  per  consequens,  le  tenaunt 
adonquea  ad/ee-aimple. 

430  Le  aeeande  ehoae  eat,  que  auxi  aovent  quil  qui  ad  droit 
dentrer  fait  tiel  daymen  ^c,  nient  contriateant  aon  adver- 
aarie  continua  aon  oecupacionf  ^c,  auxi  aovent  ladveraarie 
fait  tort  et  diaaeiain  a  celuy  qui  fiat  le  clayme;  et  pur  cell 
cauae  auxi  aovent  poet  celuy  que  fiat  meame  le  claymcy  pur 
cheacun  tiel  tort  et  diaaeiain  fait  a  luy,  aver  un  brief  de  trea- 
pas*,  431  sur  leatatuit  le  roy  Ric.  le  aeeond,  fait  Ian  de  aon 
reigne  quint,  auppoaant  per  ami  brief  que  aon  adveraarie 


*  The  later  copies  includiiig  the  copies  of  BoMteWs  Tnmsl.  read  this 
passage  thus,  viz.  Or  have  a  writ  of  trespass,  Quare  eknuum  /regit, 
^c.t  and  recover  hU  damaget^  Sfc,  (§  431).   Or  he  may  have  a  writ  upon 

tiie  statute  ^c,  independent  of  a  variation  which  demonstrates 

their  suspicions  origin,  the  interpolated  words  do  not  appear  in  the 
Camb.  MSS.     • 


460  LYTTLETON's   T£NUKE8.  [book  III. 

has  entered  into  the  lands  or  tenements  of  him  that  made  the 


cranaetkm  '  chdm^  where  Ms  entry  was  not  given  hy  the  law>  &c,  and  hj 
9,  e.  7.  and  such  action  he  shall  recover  his  damaees,  &c.;  and  if  the 
M«  adMfwnf  case  he  such  that  the  adversary  oocnpy  the  tenements  with 
^«^^    force  and  arms,  or  with  a  multitude  of  people  at  the  time  of 


noi  given  bif 
law,  and  A«r»» 
in 


such  claim.  See.,  then  may  he  that  made  the  claim,  for  every 
ZSS'aStaf  ^"^^  *^™®  ^*^^  *  ^*  ^^  fordhle  entry,  and  recover  his  trehle 
22;?!:^'    damages,  &c. 

jbrw  «3  ^^  ^^»  ^^^  it  is  to  he  seen,  whether  the  servant  of  a 

TJHuSuS!^   iQiui,  who  hath  title  to  enter,  can,  hy  commandment  of  his 
^^St/j^  master,  make  continual  claim  for  his  master  or  not*. 
rma^SM        *^  And  it  sccmcth  that  in  some  cases  he  can  do  this,  for 

avait  entre  en  let  terretou  tenementea  eehty  qui  fiat  le  elaywie, 
leu  9on  ewtri  ne  faiU  paa  done  per  la  ley,  ^.,  et  per  tiel 
aceian  U  recovera  see  damoffes,  ^e. ;  et  ei  le  eae  flaet  tiel, 
que  ladversarie  occupiaat  lee  tenementea  oveaque  force  et  arma 
ou  oveaque  multitude  de  gentz  a  ten^  de  tiel  clayme,  ^., 
donquea  poet  celuy  qui  fist  le  clayme,  pur  cheaeun  tielfints 
aver  un  brie/  de  forcible  entry,  et  recovera  aea  treble  da^ 
magea,  ^c. 

^33  Item,  icy  eat  a  veyer,  ai  le  aervaunt  dun  home  qui 
ad  title  dentrer,  poet,  per  commandement  aon  maiatre,  faire 
continuel  claymepur  aon  maiatre,  ou  non*. 

^^  Et  il  aemble  que  en  aacuna  caaea  il  poet  ceo  faire,  qar 


*  The  two  last  words  in  this  section  or  paragn^h  appear  to  the  Editor 
to  be  a  comiption  of  the  words,  en  son  nounj  in  hii  name,  which  words 
indeed,  appear  in  all  the  copies  of  RaateWt  Transl. ;  independent  of  the 
context  requiring  such  sappletion  or  correction,  the  words  in  the  435tli 
section  in  the  name  qf  his  matter ,  evidently  point  to  such  aconstroction ; 
besides  the  words  ou  nan,  are  not  to  be  constmed  or  not,  regard  being 
had  to  the  idiom  of  the  French  adopted  by  Littleton,  of  which  an  instance 
occurs  in  the  435th  section,  where  or  not  is  rendered  by  the  words  ou 
nemy.  However,  as  this  reading  is  given  by  all  the  French  copies  and  by 
Coke* a  Transl.,  the  above  text  is  given  accordingly,  leaving  it  to  the 
reader's  own  judgment  whether  to  adopt  or  reject  this  amended  reading. 
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if  he  by  his  commandment  come  to  any  parcel  of  the  land,  omumuai 

C^S^ttk  CHAM  Jktf 

and  there  make  claim,  &e.y  in  the  name  of  his  master,  this  ^^»ya 
claim  is  good  enough  for  his  master,  for  this  that  he  doeth  land,^  hit 
all  that  which  his  master  oueht  to  do  in  such  case,  &c.    But  »omeetun, 
if  the  master  say  to  his  servant,  that  he  dare  not  come  to  the  t^Jfttoaprnt 
land,  nor  to  any  parcel  of  the  land  to  make  his  claim,  &c.,  <^^^"Mf«^ 

•^    *  '    ^V  that  he 

and  that  he  dare  not  approach  nearer  to  the  land  than  to  j"^**"*^.** 

**  ontf  pari  «tf  the 

such  a  place  called  Dale,  and  command  his  servant  to  go  ^Jf^'JiS^ 
to  the  same  place  of  Dale,  and  there  make  a  daim  for  him,  *!SSml^ 
&c.,  if  the  servant  so  doeth,  &c.,  this  seemeth  also  as  good  ^Sl^^HUJi 
claim  for  his  master,  as  if  his  master  had  been  there  in  ^^uSI!^ 
his  own  person,   for  that  the  servant  did  all  that  which  iSS^i^S^ 
his  master  durst,   and  ought   by  the  law  to  do  in  such  Mh!d!Zm 
case,  &c.    ^^  Also,  if  a  man  be  so  languishing,  or  so  de-  wtum^^Ld- 
crepit,  that  he  cannot  by  any  means  come  to  the  land  or  to  auoiat'hit 
any  parcel  of  the  same,  or  if  he  be  a  recluse  which  may  not  9r  ought  tt>  da. 


by  reason  of  his  order  go  out  of  his  house,  if  such  manner  teSSioraw 
of  person  command  his  servant  to  go  and  make  daim  for  him,  *^*^*  '^  '^ 

ml  per  son  eommandement  vient  a  aseun  parceU  de  la  terrcy  et 
Ihfait  elayme,  ^c,  en  le  noun  eon  maietrey  ceet  clayme  eat 
aaeetee  bon  pur  eon  maietre,  pur  ceo  queil  fait  tout  ceo  que 
eon  maietre  devoit  /dire  en  tiel  cae,  ^e.  Si  le  maistre 
dit  a  eon  eervmrnt,  que  il  ne  oeaet  vener  a  la  terre,  ne 
ascun  par  cell  de  la  terre,  pur  /aire  eon  clayme,  ^c,  et  que 
U  ne  osaet  approcher  pluie  procheyn  a  la  terre/oreque  a  tiel 
lieu  appelle  Bale,  et  commaunda  eon  servant  daler  a  meeme  le 
lieu  de  Dale,  et  Id /aire  un  clayme  pur  luy,  ^c,  ei  le  eervaunt 
ieeint/aity  ^c,  ceo  eemhle  auxi  hone  clayme  pur  eon  maietre, 
eicome  eon  maietre  Ih/uiet  en  eon  propre  pereone,  pur  ceo  que 
le  eervaunt  fiat  tout  ceo  que  eon  maistre  osast  et  devoit  /aire 
per  la  ley  en  tiel  cos,  ^c,  *34  Auxy,  si  home  soil  cy  lanr 
ffuissaunt,  ou  cy  decrepyte,  quil  ne  poet  pur  nulmanere  vener 
a  la  terre,  ne  a  ascun  parcell  dicellj  ou  ei  un  recluse  soit  qui 
ne  poet  per  cause  de  son  ordre  aler  hore  de  ea  meason,  ^.,  si 
tiel  manere  depersone  commaunda  son  scrvaunt  daler  et/aire 
clayme  pur  luy,  et  tiel  eervaunt  ne  osast  aler  a  la  terre,  ou  a 
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and  such  servant  dare  not  go  to  the  land,  or  to  any  parcel  of 
it,  for  doubt  of  beating,  maim,  or  death,  and  for  that  cause 
the  servant  oometh  so  near  to  the  land  as  he  dare  for  such 
dread,  and  maketh  such  claim,  &c.  for  his  master,  it  seemeth 
that  such  daim  for  his  master  is  suffidentlj  strong  and  good  in 
the  law  (k) :  for  otherwise  his  master  should  be  in  a  Teiy  great 
mischief;  for  it  may  well  be  that  such  person  that  is  sick, 
decrepit,  or  recluse,  cannot  find  any  servant  who  dare  go  to 
the  land,  or  to  any  parcel  of  the  same,  to  make  the  daim  for 
ButiffhemM-  him,  &c.  ^^  But  if  the  master  of  such  servant  be  in  good 
and  ooimiMnd  health,  and  well  dare  go  to  the  tenements,  or  to  parcel  thereof, 
gotothebmd  to  make  his  daim,  &c.,  if  such  master  command  his  servant  to 
this  cue  a  eo  to  any  parcel  of  the  land  to  make  daim  for  him,  and  when 
tiM  tenant  m    the  scrvaut  is  in  going  to  do  the  commandment  of  his  master. 


off  rflttion  o^ 

hitprofitnon 

h8  cotuutt  go, 

imdheeom- 

mandhisaer- 

vanttogoctnd 

daimfbrhitih 
and  the  mt- 
vantgonn 
nearaahB 
dare,  fftie  it 
tt^ffkient, 
though  the 
command  wete 
togotothe 
land. 


aacun  parcell  de  ceo,  pur  doute  de  bcUerie,  maheyme,  ou  mart, 
etpur  eel  cause  tiel  servaunt  vient  auxipres  a  la  terreeame  U 
osoBt  pur  tiel  pavour,  et  fait  tiel  clayme,  ^e.  pur  eon 
maistre,  il  eemhle  que  tiel  clayme  pur  eon  maistre  eat  aseetes 
fort  et  hon  en  la  ley :  qar  autrement  eon  maistre  serroit 
en  tree  ground  myschief;  qar  il  lien  poet  estre  que  tiel 
persons  qui  est  languissaunt,  decrepite,  ou  recluse,  ne  poet 
trover  ascun  servaunt  qui  osast  aler  a  la  terre,  ne  a  aseun 
parcell  dicell,  de  fnre  le  clayme  pur  luy,  ^.  *35  j^^s 
si  le  maistre  de  tiel  servaunt  soit  en  bone  santS,  et  poet 
et  osast  bien  aler  a  les  tenementes,  ou  a  parcell  de  ceo, 
de  faire  son  clayme,  ^c,  si  tiel  maistre  commaunda  son 
servaunt  daler  a  ascun  parcell  de  la  terre  a  faire  clayme  pur 
luy,  et  quant  le  servaunt  est  en  alant  de  faire  le  commanded 


(k)  And  yet  regularly,  when  a 
aenrant  does  leas  than  the  com- 
mand, his  act  ia  Toid ;  for  where  a 
man  is  forced  to  make  use  of  a 
eervant,  he  it  more  faomtred  than 
<me  who  is  able  to  do  his  own 
dneineu;  and  if  the  servant  do  at 


much  at  it  may  be  pretumed  hit 
matter  would  have  done  himteff,  it 
it  tuffieientf  for  impoteniia  exeusai 
legem;  when  a  servant  exceeds  his 
master's  command,  it  is  void  only 
so  far  as  he  hath  exceeded. — 
Hawk,  Abr,  Co.  Lytt,  345. 


cfiMebMteifi 
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be  heareth  by  tbe  way  sucb  tbinin  tbat  be  dare  not  iro  to  iMVMte 
any  parcel  of  tbe  land  to  make  tbe  claim  for  bis  master,  and  MhedimnU 

^   ^  do  aO  that  it 

for  tbat  reason  be  eoetb  so  near  to  tbe  land  as  be  dare  eonumu»ded, 

nortomueha» 

for  doubt  of  deatb,  and  tbere  maketb  daim  for  bis  master,   ^  "^^ 
and  in  tbe  name  of  bis  master,  &e.,  it  seemetb  tbat  tbe  <'<^' 
doubt  in  law  in  sucb  case  sbould  be,  wbetber  sucb  claim  sball 
avail  bis  master,  or  not,  for  tbis  tbat  tbe  servant  did  not  all 
wbicb  bis  master  at  tbe  time  of  bis  commandment  durst 
bave  done,  &c.     Qtuere  (I). 

^^  Also,  some  bave  said  tbat  wbere  a  man  is  in  prison  and  «M»y  tM 
is  disseised,  and  tbe  disseisor  dietb  seised  during  tbe  time  tbat  ^^«imm 
tbe  disseisee  is  imprisoned,  wbereby  tbe  tenements  descend  to 
tbe  beir  of  tbe  disseisor;  tbey  bave  said,  tbat  tbis  sball  not 
burt  tbe  disseisee  wbo  is  imprisoned,  but  tbat  be  well  may 
enter,  notwitbstanding  sucb  descent,  because  be  could  not 

ment  de  ton  maUtre,  il  oye  per  le  voye  tielx  chases  que  il  ne 
osast  vener  a  ascun  parcel  del  terre  pur  /aire  le  elayme  pur 
son  maisire^  et  pur  cell  cause  U  vient  auxi  pres  de  la  terre 
came  il  asast  pur  daute  de  mart,  et  Ih  fait  elayme  pur  son 
maistre,  et  en  le  noun  de  son  maistre,  ^c,  il  semble  que 
le  daute  en  ley  en  tiel  case  serrait,  si  tiel  elayme  avaUlera  a 
son  maistre,  ou  nemy,  pur  ceo  que  le  servaunt  ne  fist  taut  ceo 
que  son  maistre  a  temps  de  son  eommaundement  osast  /aire, 
^e.    Quaere. 

436  Item,  ascuns  aunt  dit  que  lau  home  est  emprisone  et 
est  disseisi,  et  le  disseisour  morust  seisi  duraunt  le  temps  que 
le  disseiei  est  emprisone,  per  que  les  tenementes  descendant 
al  heire  le  disseisour;  ils  aunt  dit,  que  ceo  ne  noyera  mye  le 
disseisi  qui  est  emprisone,  mes  que  il  bien  poet  entrer,  nient 
obstaunt  tiel  discent,  pur  ceo  que  il  ne  puissoit /aire  cantinuel 


(l)  This  ocmtiniial  claim  is  yoid,     and  there  h  no  impotency  or  fear 
for  that  the  servant  doth  leas  than     in  the  master. — Co.  Lyti,  259.  a. 
that  which  is  expressly  oommandedi 
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mm  be  out- 
lawed, h« 
ehattmerm 
VtemMawrjf 
hifwriiof 


Abo  if  (ma  in 

primmlooeMo 

kmibtido- 

ftttUtinarmU 

ocMon,  Aaeon 

aooldlttV 

varitoforrwrj 


thaUnutpn- 

Jtidioeou^ 

pormmjbrhe 

to  moAre  con- 


make  continual  claim  when  he  was  imprisoned:  ^37*  and  also 
if  he  that  is  in  prison  be  outlawed  in  an  action  of  debt,  or 
trespass,  or  in  an  appeal  of  robbery,  &c,,  he  shall  reverse 
such  outlawry  by  writ  of  error  &c.,  because  he  was  in  prison 
at  the  time  of  the  outlawry  against  him  pronounced,  &c. 
^^  Also,  if  a  recovery  be  had  by  default  against  such  a  one  as 
is  in  prison,  he  shall  avoid  the  judgment  by  writ  of  error,  be- 
cause he  was  in  prison  at  the  time  of  such  default  made,  &c. 
And  for  this  that  such  matters  of  record  shall  not  hurt  him 
that  is  in  prison,  but  that  they  shall  be  reversed,  &c.,  a 
multo  fortiori  it  seemeth,  that  a  matter  in  deed  (t.  e.  in  fact), 
McU.  such  a  descent  had  when  he  was  in  prison,  shall  not  hurt 
him,  &c.,  specially  for  this  that  he  could  not  go  out  of  prison 


elayme,  quaunt  iljuiat  empriwne:  ^^*  et  auxi  nHel  qui  est  en 
prison  soit  utlage  in  aceUm  de  dette,  ou  trespas^  ou  en  appeUe 
de  robbery  e,  ^c,  il  reversera  tiel  utlagarieper  brie/derrour  ^., 
pur  ceo  que  iljuist  in  prison  al  temps  de  utlofforie  enoers  luy 
prononeey  ^e,    ^^8  Auxy^  si  une  recoverie  soit  ewe  per  defaut 
vers  tiel  qui  est  en  prison^  il  avoydera  lejuggement  per  brief 
derrowr^  pur  ceo  que  ilfuist  en  prison  al  temps  de  tiel  defaut 
faitf  ^e.     Et  pur  ceo  que  tielx  maters  de  recorde  ne  noyeront 
celuy  qui  est  en  prison,  mes  que  Us  serront  reverses,  ^.,  a 
multo  fortiori  il  semble,  que  un  matere  en  fait,  scil.,  tiel 
discent  ewe  quaunt  il  fuist  en  prison,  ne  luy  noyera,  ^.  et- 
pecialmeni  pur  ceo  que  il  ne  puissoit  aler  hors  de  prison  pur 


*  Here  follows  in  Redm,  and  all  the  French  editions  from  1581,  a  re- 
ference  to  theK«ar-BooJt,  9  Hen.  7»/o/.  24.  &.,  to  the  effect  that  a  dissei- 
sin befbre  the  disseisee's  imprisonment  tolled  his  entry,  althonf^  the  dis- 
seisor's dying  seised  took  place  whilst  the  disseisee  was  in  prison.  This 
reference  appears  as  a  side-note  in  Berth,,  Middl.,  8m.,  Powel,  and 
Tottyl  1554,  and  is  embodied  in  the  text  in  ed.  1581,  by  West,  and  forms 
the  commencement  of  %  ,437.  It  is,  howereri  there  placed  between  two 
ftowere. 
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to  make  continual  claim,  &c.    ^^9  In  the  same  manner  it  seem-  ifamammt 
eth  to  them,  where  a  man  is  out  of  the  realm,  in  the  kine's  hedimuad, 
service,  for  business  of  the  realm,  if  such  man  be  disseised  <»-^«ya<<»- 
when  he  is  m  service  of  the  king*,  that  such  descent  shaU  not 
hurt  the  disseisee,  but  for  this  that  he  could  not  make  con- 
tinual claim,  &c.,  it  seemeth  to  them,  that  when  he  cometh 
again  into  England,  he  can  enter  upon  the  heir  of  the  dis- 
seisor, &c.;  for  such  a  man  shall  reverse  an  outlawry  which  is 
pronounced  against  him  during  the  time  that  he  is  in  the 
king's  service,  &c.     Therefore,  a  multo  fortiori  he  shall  have 
aid  [and  indemnityf]  by  law  in  the  other  case,  &c. 
^^  Also,  others  have  said,  that  if  a  man  be  out  of  the  vFheeterhe 

toot  In  Me 

realm,  although  he  be  not  in  the  king's  service ;  if  such  man  ^^"""^^ 
being  out  of  the  realm,  be  disseised  of  lands  or  tenements 
within  the  realm,  and  the  disseisor  die  seised,  &c.,  the  dis- 
seisee being  out  of  the  realm,  it  seemeth  unto  them,  that 

/aire  continueU  elayme,  ^c,  ^^  En  meame  le  manere  iU 
semblant,  Um  home  est  hors  du  roicUme,  en  service  le  roy^  pur 
besoiffnier  du  roiahne,  si  tiel  home  soit  disseisi  quaunt  il  est  en 
service  le  roy*,  que  tiel  discent  ne  grevera  le  disseisin  mes  pur 
eeo  que  il  nepuissait  /aire  continueU  clayme,  ^c,  U  semhle  a 
eux,  que  quaunt  il  revient  en  Engleterre^  U  poet  entrer  sur  leire 
ledisseisowr,  ^e.  ;  qar  tiel  home  reversera  un  utlagarie  que  est 
protnounee  envers  luy  duraunt  le  temps  que  il  est  en  le  service 
le  royy  ^e.  Ergo,  a  multo  fortiori  il  avera  ayde  \et  indemnit&['\ 
per  la  ley  en  lautre  cas,  ^c. 

^^  Item,  autres  ount  dit,  que  si  ascun  soit  hors  du  roialme, 
coment  quil  ne  soit  en  service  le  roy;  si  tiel  home  esteant 
hors  du  roialme^  est  disseisi  de  terres  ou  tenementes  deins 
le  roialme,  et  le  disseisour  devie  seisi,  ^.,  le  disseisi  esteant 
hors  du  roialme,  il  semble  a  eux,  que  quaunt  le  disseisi  vient 


*  Et  le  disaeiiour  morwt  ««tm,  Sfc,  le  dinein  esteant  en  le  service  le 
roy;  And  the  disseisor  die  seised^  8fe,,  the  disseisee  being  m  the  service 
of  the  king :  Redtn,  and  all  later  editions  except  RastelPs  Transl. 

t  These  words  do  not  appear  in  RastelPs  Transl. 

H    H 
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BvtifhBUMn 
dlMntsd  iMtfbn 

Ifondseator 
during  hi* 
ik^toithln 
Uie  realm,  hit 
entrp  i*  taken 
aicatf. 


when  the  disseisee  cometh  into  the  letim,  that  he  can  well 
enter  upon  the  heir  of  the  disseisor,  &c.;  and  this  seemeth 
unto  them  for  two  causes:  one  is,  that  he  that  is  out  of  the 
reahn  cannot  have  knowledge  of  disseisin  done  unto  him,  hy 
intendment  (i.  e.  understanding)  of  law  (m),  no  more  than  that 
a  thing  done  out  of  the  realm  can  he  tried  within  the  same 
realm  hy  the  oath  of  twelve,  &c.,  and  to  compel  such  man  hy 
the  law  to  make  continual  claim,  who  hy  the  understanding  of 
the  law  cannot  have  any  knowledge  or  conusance  of  such  dis- 
seisin, this  shall  be  inconvenient,  and  namely,  when  such  a  dis- 
seisin is  done  unto  him  when  he  is  out  of  the  realm,  and  also 
the  dying  seised  was  when  he  was  out  of  the  realm ;  for 
in  such  case  he  cannot  by  any  possibility  according  to  common 
presumption  make  continual  claim:  but  otherwise  it  should 
be  if  such  disseisee  were  within  the  realm  at  the  time  of 
the  disseisin,  or  at  the  time  of  the  dying  of  the  disseisor. 
^1  Another  matter  they  allege  for  proof,  [acil,  of  the  alle- 
gation contained  in  the  preceding  section,  that  a  disseisin  and 
descent  shall  not  bind  the  disseisee  who  is  out  of  the  realm  at 


deins  le  roialme^  queilpoet  bien  entrer  9ur  leire  lediaseuour, 
^c,  :  et  ceo  semble  a  eux  pir  deux  causes :  une  eat,  que  celuy 
que  est  hars  du  roialme  nepoet  aver  conusauns  de  disseisin/ait 
a  luy,  per  entendement  de  ley,  nientpluis  que  chose /ait  hors  du 
roialme  poet  estre  trie  deins  mesme  le  roialme  per  le  serement  de 
zii.,  ^c,  et  de  eompeUer  tiel  home  per  la  ley  defaire  eontinueU 
clayme,  le  quel  per  lentendement  de  la  ley  nepoet  aver  ascun 
notice  ou  conusauns  de  tiel  disseisin,  ceo  serra  inconvenient,  et 
nosmement,  quaunt  tiel  disseisin  est  fait  a  luy  quaunt  il  est 
hors  du  roialme,  et  auxi  le  murrant  seisi  fuist  quaunt  il  Juist 
hors  du  roialme;  qar  en  tiel  cos  il  ne  poet  per  nul  possibUiie 
solonques  le  comen  presumpdon  /aire  eontinueU  clayme :  mes 
autrement  serroit  si  tiel  disseisi /uist  deins  le  roialme  a  temps 
de  le  disseisin,  ou  al  temps  del  murrant  de  le  disseisour.  ^^  Un 


(m)  Vide  for  intendment  of  law,     406,    439,    462,    463,  467.— Q». 
§99,   100,   no,  293,  377,  393,     Lytt,  26hb. 
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the  time,  &c. — SiUo*9  Introd.  p.  109],  that  before  the  statute  Apmnfmaiff 

Uie  reeUmamld 

of  King  Ed.  3,  made  in  the  34th  year  of  his  reign  [#.  15],  by  imwt  &e&afT«< 
which  statute  non-claim  is  ousted,  &c.,  the  law  was  such,  that  «•  a/bu. 
if  a  fine  were  levied  of  certain  lands  or  tenements,  if  any  one 
that  was  stranger  to  the  fine  had  right  to  have  and  recover 
the  same  lands  or  tenements,  if  he  came  not  and  Hiade  his 
claim  thereof  irithin  the  year  and  the  day  next  after  the 
fine  levied,  he  should  be  barred  for  ever.  Quia  dieebatur, 
fim»  finem  litihus  iuypanebat,  [But  if  he  were  out  of  the 
realm  at  the  time  of  the  fine  levied,  &c.,  or  in  prison,  or  not 
of  full  age,  he  was  not  barred,  although  he  made  not  his 
claim*].  And  that  the  law  was  such  it  is  proved  by  the 
statute  of  Westminster  2,  De  dams  eonditionalihua^  where  it 
speaketh,  if  the  fine  be  levied  of  tenements  given  in  the  tail, 
&c.  That  **  the  fine  shall  be  void  in  the  law ;  neither  shall  the 
heirs,  or  such  as  the  reversion  belongeth  unto,  though  they 
be  of  full  age,  within  England,  and  out  of  prison,  need  to 


autre  maiere  Us  aUegeont  pur  prauve,  que  detfount  testa- 
tuit  fait  en  temps  le  r<jy  Ed.  le  tierce,  Ian  de  son  reigne 
xxxiiij.,  per  quel  estatuit  non-clayme  est  ouate,  ^c,  la  leyfuist 
tielj  que  si  un  Jyn  Juist  IsvS  de  eerteyn  terres  ou  tenementes^ 
si  ascun  qui  fiiist  estraunge  al  fyn  avoit  droit  daver  et  re-* 
eoverer  mesmes  les  terres  ou  tenementes,  sil  ne  venust  et  fist 
son  clayme  de  ceo  deins  Ian  et  le  jour  proscheyn  apres  le  fyn 
leve,  il  serra  barre  a  toutz  jours.  Quia  dicebatur,  finis  finem 
litibus  imponebat.  Et  que  la  leyfuist  tiel  U  est  prove  per  le 
estatuit  de  Westminster  seconde,  De  donis  conditionalibus,  lou 
il  est  parle  si  lefyn  soit  levi  des  tenementes  dones  en  le  tcdlle, 
^c.  Quod  ** finis  ipso  jure  fit  nuUus ;  nee  haheant  heredes,  out 
*^  illi  ad  quos  special  reversio,  licet  plena  sint  atatis,  in 
"  Jnglia,  et  extra  prisonam,  necesse  apponere  clameum  suum** 


*  This  is  a  suppletion  by  Jfr.  BiUo^  of  words  neoessvy  to  oonvey  the 
true  sense  of  this  passage,  and  which  words,  he  says,  we  may  presume  ta 
haye  been  originally  written  by  Lyttleton,  as  he  observes,  that  without 
such  words,  this  $  of  Lyttleton  is  plainly  contradictory  and  unintelligible 
according  to  the  present  reading.— i2>7w't  Introduction^  pp.  108,  109. 

H  H  2 
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J/a 

bringana»- 

giM,and1ke 

Mm,  and  Ihe 

iu§tiee$wUlb0 
advlaedtiathe 

tnHunuan 

time  the  MtMt- 

mirSe,U 

anm»1hat0i9 

entnf  cfthB 

dinOaeeiMWft 

taken  tUBo^i 

ftrtheeuit 

amounted  to 

aeoniimtai 

claim. 


«  make  their  claim."  So  this  is  proved,  that  if  a  stranger  that 
hath  right  unto  the  tenements,  if  he  were  out  of  the  realm  at 
the  time  of  the  fine  levied,  &c.,  should  have  no  damage,  though* 
that  such  fine  was  matter  of  record:  hy  greater  reason  it 
seemeth  imto  them,  that  a  disseisin  and  descent  that  is  matter 
in  fact,  shall  not  so  hurt  him  that  was  disseised,  when  he  was 
out  of  the  realm  at  the  time  of  disseisin,  and  idso  at  the  time 
that  the  disseisor  died  seised,  &c.,  hut  that  he  can  well  enter 
notwithstanding  such  descent,  &c. 

^3  Also,  inquire  if  a  man  he  disseised,  and  he  arraign  an  as- 
sise against  the  disseisor,  and  the  recognitors  of  the  assise  chant 
(t.  e.  findf)  for  the  plaintiff,  and  the  justices  of  assise  will  be  ad- 
vised of  their  judgments  until  the  next  assise,  &c.,  and  in  the 
mean  season  the  disseisor  dieth  seised,  &c.,  whether  the  said 
suit  of  the  assise  shall  be  taken  in  law  for  the  said  disseisee 
a  continual  claim  ?  insomuch  that  no  default  was  in  him,  &c. 

Isstnt  ceo  est  prove,  que  si  uneetraunge  home  qui  cmoetdroita  lee 
tenementes,  silfaist  hore  du  roialme  al  temps  defyn  leve,  ^., 
naveroit  damage^  coment*  que  tielfynfiiist  matere  de  reeorde : 
per  greyndre  reason  il  semble  a  eux,  que  un  disseisin  et  discent 
que  est  matere  en  /ait,  ne  issint  trops  grevera  celuy  quijuist 
disseisif  quaunt  iljuist  hors  du  roialme  al  temps  de  disseisin,  et 
auxi  al  temps  que  le  disseisour  marust  seisi,  ^.,  mes  quil  bien 
poet  entrer  nient  eontristeant  tiel  diseent,  ^c. 

^^  Item,  queere  si  home  soit  disseisi,  et  il  arraine  un  assise 
envers  le  disseisour,  et  les  recognitours  del  assise  ehanterountf 
pur  le  pleinti/,  et  les  justices  dassise  voillont  estre  anises  de 
lour  juggement,  tanques  al  prochegne  assise,  ^c,  et  en  de* 
mentiers  le  disseisour  morust  seisi,  ^.,  si  le  dit  suyte  del 
assise  serra  en  ley  pur  le  dit  disseisi  un  continuell  cla/yme?  en- 
taunt  que  nul  de/aut/uist  en  luy. 


*  The  words  que  il  neJUt  wn  cknme,  ice,  eomeni — that  he  made  not 
hU  claim,  Sfc,,  though-^oocar  at  Has  place  in  Pytu,  1916,  and  in  all  the 
copies  since,  RasteWs  Transl.  excepted ;  but  they  may  be  deemed  a  cor- 
ruption, as  indeed  almost  all  of  the  Tariations  which  have  their  origin  in 
the  fealty  edition  of  Pyru,  1516. 

t  Raitell*9  TransL  renders  this  word,  challenge. 
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^^  Also,  inquire  if  an  abbot  of  a  monastery  die,  and  during  Mut  i/m  ab- 
the  time  of  vacation,   a  man  vrongfallY  enter  in  certain  aeorpHSlon 

or  panon  ditp 

parcel  of  land  of  the  monasteiy,  claiming  the  land  unto  him  (*>»db^fbn 
and  his  heirs,  and  of  such  estate  die  seised,  and  the  land  9wxe$m,a 

stranger  mttr 

descend  unto  his  heirs,  and  after  that  an  abbot  is  chosen  and  <^«^<<Md, 

and  a  detctmt 

made  abbot  of  the  same  monastery,  a  quettion  is,  whether  the  ^?^*^  ^ 
abbot  can  enter  upon  the  heir,  or  not  ?    And  it  seemeth  to  ^^^ 
some,  that  the  abbot  can  well  enter  in  this  case;  because  JSS'^SlSI^ 
the  conyent  in  time  of  vacation  was  not  a  person  able  to  S!^f^%. 
make  continual  claim :  for  no  more  than  they  be  personable  ^  MTmmv- 
to  [sue*]  an  action,  no  more  be  they  able  to  make  continual  T^J^^'ZSSa- 
daim;  for  the  convent  is  but  a  dead  body  without  head,  for  ^S^Smo/u 
in  time  of  vacation  a  grant  made  unto  themf,  is  void:  and  in  o/vaeation.'^ 
this  case  an  abbot  cannot  have  a  writ  of  entry  upon  dis- 

^^  Item,  qusere  si  tm  abbS  dun  monasterie  morust,  et  du' 
rauni  le  temps  de  vacacion^  un  home  torciousement  entra  en 
certeyn  parcel  de  terre  del  monasterie,  claimant  la  terre  a 
luy  et  a  ses  heires,  et  de  tiel  estate  morust  seisi,  et  la  terre 
deseendist  a  son  heire,  et  puis  apres  un  abb4  est  eslieu  et  fait 
ahbd  de  mesme  le  monasterie,  si  labbS  poet  entrer  sur  leire,  on 
nemy  ?  Et  il  semble  a  ascuns,  que  labbS  bien  poet  entrer  en 
ceo  cas ;  pur  ceo  que  le  covent  en  temps  de  vacacum  ne  Juist 
ascun  persons  able  defaire  continuell  clayme :  qar  nient  pluis 
que  Us  soient  personables  de  [/aire*'\  une  accion,  nient  pluis  ils 
sount  ables  defaire  continuell  clayme;  qar  le  covent  estforsque 
come  un  mort  corps  sauns  teste,  qar  en  temps  de  vacacion  un 
graunt  fait  a  euxf,  est  voyd :  et  en  ceo  cas  labb^  ne  poet  aver 


*  Faire  aecion — Pyiu.  1516.  Suer  aecion — Redm.,  Berth.,  and  all 
Bubseqaent  editions ;  RastelVs  Transl.  reads — to  sue  an  action. 

t  In  all  the  French  copies  from  Pytu.  1516,  there  occurs  at  this  place 
a  corruption  and  interpolation  of  ouper  eux,  or  by  them,  which  has  kept 
its  ground  to  this  day,  and  has  been  included  in  those  parts  of  this  section 
commented  upon  by  Sir  Edward  Coke.  In  an  edition  of  Lyttleton  with 
MS.  Notes,  penes  Ed.,  the  Annotator  who  wrote,  temps  Car.  1,  notices 
these  words,  viz.  "  ceo  nest  en  le  olde  edition.**  Pyns.  1516,  reads, 
fmt  per  eux,  est  voide. 
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seisin  against  the  heir,  for  this,  that  he  was  never  disseised; 
and  if  the  ahbot  may  not  enter  in  this  case,  then  he  shall  he 
put  unto  his  writ  of  right,  which  shall  be  very  hard  for  the 
house:  by  which  it  seemeth  to  them,  that  the  abbot  can 
well  enter,  &c.  (n). 

*'  Quseras  de  dubiis,  legem  bene  discere  si  vis: 
^*  Quserere  dat  sapere  quae  sunt  legitima  vere*." 

M^dentre  sur  disseisin  enters  leire,  pur  eeo^  que  U  ne/kist 
ungues  disaeisi;  et  n  lahbS  ne  puueoit  entrer  en  ceo  eaa, 
donquea  U  eerra  mye  a  eon  brief  de  droits  le  quel  eerra  irop 
dure  pur  la  meaeon :  per  que  eemble  a  eux,  que  labbl 
poet  entrer^  ^e. 

**  QuiBrae  de  dubiie,  legem  bene  dueere  ei  vie : 
'*  Qu6erere  dat  sapere  qua  sunt  legitima  ver^y 


*  See  tfn/e,  p.  448  {g). 


(n)  Here  by  this  ^c,  ib  implied,     sort  as  hath  been  before  expressed, 
or  make  his  contiiiiial  claim  in  sach     — Co,  Lytt.  264.  a. 
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RELEASES. 

The  reader  is  now  introduced  to  those  instruments  and 
acts  which  are  termed  secondary^  as  pre-supposing  in  the 
party  executing  or  performing  them,  some  title  precedent, 
and  these  ordinarily  serve  to  perfect,  establish,  or  enlarge 
some  estate  or  interest  in  the  party  in  whose  favour  they  are 
made,  and  which  estate  or  interest,  but  for  such  subsequent 
acts,  would  be  imperfect,  defeasible,  or  restrained;  of  this 
dass  are  releases  and  confirmations,  to  which  was  formerly 
added  attornment,  which  last,  when  necessary  or  efficacious, 
was  commensurate  in  effect  with  Uvery  of  seisin  and  actual 
entry. 

With  respect  to  releases,  Lyttleton  divides  them  into  re- 
leases of  lands  and  tenements,  and  releases  of  actions  and 
other  things. 

A  release  has  been  generally  defined  as  the  giving  or  dis- 
charging of  the  right  or  action  that  any  one  hath  or  may 
have  or  claim  against  another  or  his  land  (New  Termes  de  la 
Ley) :  and  with  respect  to  land,  it  is  the  conveyance  of  an 
interest  or  right  which  any  one  has  therein,  to  another  who 
has  obtained  possession  thereof  or  some  lawful  estate  therein; 
and,  according  to  the  circumstances  under  which  it  is  given, 
may  operate  either  to  transfer  or  extinguish,  abridge  or  en- 
large the  estate  and  interest  of  the  relessee,  t .  e.  the  person  in 
possession. 

It  is  contrary  to  the  nature  of  a  release  to  give  possession; 
for  such  instrument  can  only  operate  upon  some  estate,  in- 
terest, or  right  in  the  relessor :  the  principles  upon  which 
this  conveyance  is  founded  are  concisely  stated  by  Lord 
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Chief  Baron  Gilbert,  whose  Treatise  on  Tenures  particnlarly 
explains  the  doctrine  of  releases,  yiz. — "  When  a  disseisin 
is  committed,  the  possession  and  the  right  are  separated;  but 
they  may  by  a  lawful  conveyance  be  again  united.  Now 
when  a  man  has  the  right  and  possession  in  him,  he  must 
conyey  by  feoffment,  which  made  a  notoriety  among  the 
tenants,  by  the  feoffinent  coram  paribus.  When  a  man  was 
out  of  possession,  he  might  convey  by  release  only;  for  the 
disseisor  had  the  possession,  which  of  itself  made  the  noto- 
riety, and  the  release  transferred  the  right;  so  that  a  release 
is  a  conveyance  of  right  to  a  person  in  possession:  and  this 
comes  instead  of  a  feoffment;  for  a  man  cannot  be  put  in 
possession,  which  is  the  operation  of  the  feoffment,  when  he 
is  in  possession  before." 

Lyttleton  commences  his  first  division  or  classification  of 
releases,  viz.  releases  of  rights  in  lands  or  tenements,  by 
stating  the  Jwrmula  of  such  an  instrument  (§  445);  and  dis- 
tinguishes them  with  regard  to  their  operation,  as — 

1 .  Releases  mettre  et  vester  le  droits  which  enure  to  pass 
the  right  of  the  relessor,  as  from  disseisee  to  disseisor  (§  466). 

2.  Releases  extinguisher  le  droits  which  enure  to  extin* 
guish  the  right  of  the  relessor,  as  firom  disseisee  to  lessee  of 
disseisor  (§  449,  and  in  the  cases  put  in  §  470,  472). 

3.  Releases  extinguisher  testate,  which  enure  to  extin- 
guish the  estate  of  the  relessor,  as  from  the  grantee  of  a  rent- 
charge  to  the  owner  of  the  land,  or  a  release  of  the  services 
from  the  lord  to  the  tenant,  or  a  release  of  common  of  pas- 
ture, &c.  (§  479,  480). 

4.  Releases  denlargir  testate,  which  enure  by  way  of  en- 
largement of  the  estate  as  from  the  remainder-man  or  rever- 
sioner to  tenant  of  the  particular  estate  (§  465,  470).  Sir 
Edward  Coke  states  it  as  a  certain  rule,  that  in  this  species 
of  release,  there  should  be  privity  of  estate  between  the  re- 
lessor and  releasee,  as  lessor  and  lessee,  donor  and  donee,  or 
that  they  should  stand  in  the  relation  of  particular  tenant 
and  remainder-man,  &c. 

5.  Releases  mettre  testate,  which  enure  by  passing  the 


I 
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estate  of  the  releasor,  as  when  two  or  more  persons  are  seised 
of  the  same  estate  hj  joint  title,  either  as  joint-tenants  or  co- 
parceners, and  one  of  them  releases  his  right  to  the  other; 
this  species  of  release  has  one  pecnliarity,  it  does  not  always 
require  words  of  inheritance  to  pass  the  estate,  contrary  to 
the  rule.  Sir  Edward  Coke  states,  (§  465),  yiz.  "  that  when 
a  release  doth  enure  hy  way  of  enlargement  of  an  estate,  no 
inheritance  either  in  fee-simple  or  fee-tail,  can  pass  without 
words  of  inheritance:  "  the  reason  of  the  exception  is,  that 
insomuch  as  the  relessee  is  not  in  by  such  release  mettre  le 
droity  hut  by  some  other  act  or  conveyance  which  passed  an 
inheritance,  this  release  only  discharges  the  claim  of  one  of 
the  parties  (§  304) :  otherwise  it  is  with  regard  to  tenants  in 
common  who  haying  each  a  freehold  created  by  different  acts, 
there  such  inheritance  being  distinct  and  disunited,  must  pass 
by  different  liyeries  of  seisin,  or  tantamount  conveyances. 
F^yity  of  estate  existing  at  the  time  of  the  release,  is  also 
requisite  to  support  this  kind  of  release. 

6.  Releases  by  way  of  entry  and /eqfilnent,  which  enure  to 
pass  the  right  of  the  relessor  who  is  disseised,  to  the  relessee- 
disseisor,  in  the  same  manner  as  if  the  relessor-disseisee  had 
actually  revested  his  former  estate  by  his  entry,  and  after- 
wards had  made  a  feoffinent  with  livery  of  seisin  to  the  re- 
lessee,  the  operation  whereof  in  legal  language,  is,  "  he 
shall  now  hold  out  every  other; " — but  this  release  may 
be  deemed  in  fact  to  be  a  species  of  release  mettre  et  vester  le 
droit,  differing  but  in  circumstances,  for  such  a  release  though 
it  may  operate  by  way  of  entry  and  feoffment,  yet  equally 
operates  to  pass  and  vest  the  right  of  the  disseisee,  who  re- 
leases to  one  or  both  of  his  disseisors  (§  477). — SeeRiteo's 
Introd.  pp.  39 — 42. 

In  pursuing  his  second  division  of  this  Chapter,  viz.  re- 
leases of  actions  and  other  things,  Lyttleton  discourses  of  the 
nature  of  actions  real,  personal,  and  mixed,  and  some  of  their 
incidents  (§  492);  and  after  noticing  some  now  obsolete,  but 
then  important,  peculiarities  in  the  form  of  real  actions,  he 
concludes  the  Chapter. 
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AflteMMOfV 


imue  Affrights* 


^^  Releases  are  in  divers  manners,  «nl,  releases  of  all 
the  right  that  a  man  hath  in  lands  or  tenements,  &c.,  and  re- 
leases of  actions  personal  and  real,  and  other  things  (a).  Re- 
lease of  all  the  right  that  a  man  hath  in  lands  or  tenements, 
&c.,  is  commonly  made  in  snch  form,  or  to  snch  effect. 
*^  "  Know  all  men  hy  these  presents,  that  I,  A.,  of  B.,  have 
remised,  released,  and  altogether  from  me  and  mj  heirs 
quiet  claimed,"  [or  thtu,  **  for  me  and  my  heirs  quiet 
*'  claimed*  (&)],  to  C.  ,of  D.,  all  the  right,  title,  and  daim 
which  I  had,  have,  or  by  any  means  may  have,  of  and  in 
one  messuage,  with  the  appurtenances  in  F."  &c. 


« 


« 


(( 


C( 


4^  Rele99€9  sount  en  divers  maneres,  scil.  relesaes  de  tout 
le  droit  que  home  ad  en  terret  ou  tenementes,  ^.,  et  releases 
dctccions  personelx  et  realz,  et  dautres  choses,  Beles  de  tout 
le  droit  que  home  ad  en  terres  ou  tenementes,  ^.,  est  com- 
menement/ait  en  tiel/ourme,  ou  a  tiel  eff^eete.  ***  "  Noverint 
"  universi  per  presentee,  me,  A,,  de  B.,  remisisse,  relaxasse, 

et  omnino  de  me  et  heredibus  meis  qidetum  clamasse,  ^*  [vel 


sic,  **  pro  me  et  Jueredihus  meis  quietum  clamasse*"],  C,  de  D., 
"  totumjus,  titulum,  et  clameum  quce  hahui,  haheo,  vel  quo- 
**  vismodo  in  fitturum  habere  potero,  de  et  in  uno  mesuagio, 
**  cum  pertinentiis  in  F.**  ^c. 


*  The  words  within  brackets  are  not  given  in  RastelFf  Translatiim. 


(a)  These  words  must  be  re- 
ferred thus  : — Releases  are  of  two 
sorts,  viz.  a  release  of  all  the  right 
which  a  man  hath  eitlier  in  lands 
and  tenements,  or  in  goods  and 
chattels :  or  there  is  a  release  of 
actions  real,  of  or  in  lands  or  tene- 
ments :  or  personal,  of  or  in  goods 
or  chattels :  or  mixed,  partly  in  the 
realty  and  partly  in  the  person- 
alty.    Co,  Lytt,  264.  a.  b. 


(fi)  Here  Lyttleion  sbeweth, 
that  there  be  three  proper  words 
of  release,  and  be  much  of  one 
effect :  besides  there  is  retwnciare, 
acquieiare;  and  there  be  many 
other  words  of  release :  as  if  the 
lessor  grants  to  the  lessee  for  life, 
that  he  shall  be  discharged  of  the 
rent,  this  is  a  good  release. — Vide 
Sect  532.    Ibid. 
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And  it  is  to  be  nndeTstood,  that  these  words  remisiase,  et 
quieium  elamaaaey  are  of  the  like  effect  as  these  words,  relaX' 

^^  Also,  these  words  which  are  commonly  put  in  such  Ammuedom 
deeds  of  releases,  &c.,  qua  quovUmodo  in  Jitturum  habere  apomutuu^or 
poteroy  are  as  words  void  in  the  law;  for  no  right  passeth  by 
a  release  but  the  right  that  the  relessor  hath  at  the  time  of 
the  release  made.  For  if  there  be  father  and  son,  and  the 
father  be  disseised^  and  the  son,  living  his  father,  releaseth 
by  his  deed  to  the  diteeitor^  all  the  right  that  he  hath,  or 
may  have,  in  the  same  tenements,  without  clause  of  warranty, 
&c.,  and  afterwards  the  father  dieth,  [&c.t],  the  son  may 
lawftilly  enter  upon  the  possession  of  the  disseisor,  for  this,  that 
he  had  no  right  in  the  land  at  the  time  he  released,  acU.  in  the 
lifetime  of  lus  father,  but  the  right  descended  |o  him  by  de- 
scent after  the  release  made,  by  the  death  of  his  &ther,  [&c.f  ]• 

^7  Also,  in  releases  of  all  the  risht  that  a  man  hath  in  inrdnm 
certain  lands,  &c.,  it  behoveth  him  to  whom  the  release  is  droit. 


Et  est  asaavoir,  que  eeux  verbea»  remisisse  et  quietum  cla-  S^^bi^or^ 
masse,  aont  dautiel  effecte  aieome  tiel  verbe,  relazasse,  &c.*      '•wCte.iir 

^^  Item,  ceuse  parolx  que  sount  commenement  mettz  en  tielx 
faitz  de  releaaes,  ^c,  quae  quovismodo  in  futurum  habere 
potero,  sount  eome  voydea  en  la  ley ;  qar  nul  droit  paaaa  per 
un  relea,  /oraque  le  droit  que  le  releaaour  ad  al  tempa  de  le  re- 
lea  fait,  Qar  at  aoientpere  et/ite,  et  le  pere  aoit  diaaeiai,  et 
lejitz,  vivaunt  aonpere,  releaaaper  aon/aity  tout  le  droit  que 
il  ad,  ou  aver  puiaaoit,  en  meamea  lea  tenementea,  aauna  clauae 
de  garrantie,  ^c,  et  puia  le  pere  moruat,  [^<^«t]>  ^  fi^^  P^^ 
loialment  entrer  aur  la  poaaeaaion  le  diaaeiaour,  pur  eeo,  quit 
navoit  droit  en  la  terra  quaunt  U  releaaaat,  sdl.  en  la  vie  aon 
pere,  mea  le  droit  deacendiat  a  luy  per  diacent  aprea  le  relea 
fait,  per  la  mart  aon  pere,  [^'c.f] 

^7  Item,  en  releaaea  de  tout  le  droit  que  home  ad  en  certeyn 
terrea,  ^c,  il  covient  a  eeluy  a  que  le  relea  aoit  fait  en  tiel 

*  BaateWt  Trandatioii,  as  well  as  Sir  Edward  Coke* 9  Translation , 
conclndes,  are  of  such  efeet  as  these  words,  '  rehurasse,*  Sfc. 
t  The  6fc.  within  brackets  does  not  occur  in  RastelVs  Transl. 
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to      made  in  such  case,  that  he  have  freehold  in  the  lands,  &c., 

the  revenUmtr 

bifjb»e»orbif     in  deed,  or  in  law,  at  the  time  of  the  release  made;  for  in 

mean»qfu»m 

Z!!!rf.mffS?  every  case  where  he  to  whom  the  release  is  made  hath  free» 

fPi^^^fSS^  hold  in  deed,  or  fre^old  in  law,  at  the  time  of  the  release 

t^vmg].  made,  &c,,  the  release  is  good. 

vnehMin  ^^  Freehold  in  law  is,  as  if  a  man  disseiseth  another,  and 

wuhiwpeeti»  thereof  dieth  seised,  wherd)y  the  tenements  desc^id  to  his 

taw  at  dMto.  son,  howbcit  that  his  son  enter  not  into  the  tenements,  yet  he 

theaetqf  hath  a  freehold  in  law,  which  hy  force  of  the  descent  is  cast 

parti&i. 

upon  him,  and  therefore  a  release  made  to  him  so  being 
seised  of  freehold  in  law*  is  good  enough,  and  if  he  take 
mm$utmnqf  wifc  SO  being  sciscd  in  law,  although  he  never  enter  in  deed, 
Mmuareeml  and  dicth,  his  wife  shall  be  endowed,  &c. 
iniomecaaei  ^^  ^^9  ^  ^™c  <2&se  of  releases  of  all  the  right,  howbeit 
nMsmTte  droit  that  he  to  whom  the  release  is  made,  hath  nothing  in  the 
whohu^.  freehold  in  deed,  or  in  law,  yet  the  rdease  is  good  enough: 
in  deeSTor  In     ss  if  the  disscisor  let  the  land  which  he  hath  by  disseisin, 

Iaw,  Isgood 
£i|fimv<tfestfai- 

droitt  areieam  €08,  que  U  od  franktenement  en  lea  terrety  ^c,  en /ait,  au  en 
te*fa»^  SL-  ^^»  ^^  temps  de  reles  fait,  qar  en  ckeacun  cas  lou  celuy  a  qui 
le  relea  est  fait  ad  franktenement  en  fait,  ou  franktenement  en 
ley,  al  temps  del  reles  fait,  ^c,  le  reles  est  ban. 

4^  Franktenement  en  ley  est,  sicome  un  home  disseisist  un 
autre,  et  ent  maurust  seisi,  per  que  les  tenementes  deseendaunt 
a  son  jitz,  content  que  son  Jltz  nentra  pas  en  les  tenementes, 
unqore  il  ad  un  franktenement  en  ley,  quell  per  force  de  dis- 
cent  est  jette  sur  luy,  et  pur  ceo  un  reles  fait  a  luy  issint  ef- 
teant  seisi  de  franktenement  en  ley,  est  asset  ez  bon,  et  sUprent 
feme  issint  esteant  seisie  en  ley^  coment  quit  ne  unques  entra 
pas  en  fait,  et  mourust,  safeme  serra  endowe,  ^. 

^^  Item,  en  aseun  case  de  relesses  de  tout  le  droit,  coment 
que  celuy  a  qui  le  reles  est  fait,  nod  riens  en  le  franktenement 
en  fait,  ne  en  ley,  unqore  le  reles  est  assetez  bon :  sicome  le  dis- 
seisour  lessa  la  terre  quil  ad  per  disseisin,  a  un  autre  pur 


*  RtutelVs  Transl.  readi — and  therrfore  the  release  made  U  good 
enough. 


oO. 


asM.] 
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to  another  for  term  of  his  Ufe,  saTinir  the  reveraion  to  him,  gwi.jbrai- 
if  the  disseisee  or  his  heir  release  to  the  disseisor  all  the  nothing  in  »e 
rifirhty  &c.,  this  release  is  good;  because  he  to  whom  the  re-  am  « inta», 

"  ~        ,  M    *  ondthe  kthdit 

lease  is  made,  had  in  him  a  reversion  at  the  tmie  of  the  re-  em^prted  <» 

^  the  IV       '-^ 

lease  made.  ^^  In  the  same  maimer  it  is,  where  a  lease  is  ^j 
made  to  one  man  for  term  of  Hfe,  the  remainder  to  another  for 
term  of  life,  the  remainder  to  the  third  in  tail,  the  remain- 
der to  the  fourth  in  fee;  if  a  stranger  that  right  hath  to  the 
land,  release  all  his  right  to  any  of  them  in  the  remainder, 
such  release  is  good;  because  every  of  them  hath  a  remainder 
fin  deed*!  vested  in  himself.     ^^  Yet  if  the  tenant  for  term  of  Bvta 

to  onewhuhat 

life  be  disseised*  and  afterwards  he  that  hath  right,  the  pos-  nomonoima 
session  being  in  the  disseisor,  release  to  one  of  them  to  whom  ^,^'^'*''^^ 
the  remainder  was  made,  all  the  right,  &c.,  that  release  is 
void;  because  he  had  not  in  him  a  remainder  in  deed  at  the 
time  of  the  release  made,  but  only  a  right  of  a  remainder  (c), 
[at  the  time  of  the  release  madef]. 

terme  de  na  vie,  savant  la  reverdan  a  luy,  si  le  disseisi  ou  son 
heire  relessa  al  disseisour  tout  le  droit,  ^c,  cell  reles  est  bon ; 
pur  ceo  que  celuy  a  qui  le  reles  est  fait,  avoit  en  luy  un  rever- 
eion  al  temps  del  reles  fait.  ^^  En  mesme  le  manere  est,  lou 
un  lees  est  fait  a  un  home  pur  terme  de  vie,  le  remeyndre  a  un 
autre  pur  terme  de  vie,  le  remeyndre  a  le  tierce  en  le  taille, 
le  remeyndre  a  le  quart  en  fee  ;  si  un  estraunge  qui  droit  ad 
a  la  terre,  relessa  tout  son  droit  a  ascun  deux  en  le  re- 
meyndre, tiel  reles  est  bon  ;  pur  ceo  que  cheseun  deux  ad  un 
remeyndre  [en  fait*'\  vestu  en  luy,  ^^^  Mes  si  tenaunt  a 
terme  de  viesoit  disseisi,  et  puis  celuy  qui  ad  droit,  esteant  le 
possession  en  le  disseisour,  relessa  a  un  de  eux  a  qui  le  re- 
meyndre fuist  fait,  tout  le  droit,  ^.,  cell  reles  est  voyde  ;  pur 
ceo  quit  navoit  en  luy  un  remeyndre  en  fait  al  temps  de  le  reles 
faitf,  forsque  tantsolement  un  droit  del  remeyndre. 


*  Theie  words  do  not  occur  in  Ratteltt  TranaL 
t  These  words  do  not  appear  in  any  other  copies  than  JRastelVt 
Transl.  

(e)  For  a  release  of  a  right  to  one  that  hath  but  a  bare  right,  re- 
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mettrate 
droit  tocMM, 


enure  to 
«M«r,  JDfw 
leaeetoreeer- 
eitmer  emiree 
totenemtqf 
partleuiar  ee- 
tate.    ProfBTt 
pleaded' 

And  9  can' 
renot  a§»ei' 
tintfflhepar- 
tieutar  tenant 
Utheeelelntf 
thereeer- 
•loner,  ({  4fiS, 
453.470, 
471).  (<«) 

ReleMeby 

extinguUh- 

ment 

RAbow  ({f  mI- 

gnAorytoena 

haetnganlifa 

right,  ie  good, 

bifreaeenqf 

prlvity,>brab« 

hrdahaUbe 

Ttftnitened  to 


^3  And  note,  that  every  release  made  to  him  that  hath  a 
reyersion  or  a  remainder  in  deed,  shall  serve  and  aid  him 
who  hath  the  freehold,  as  weU  as  him  to  whom  the  release 
was  made,  if  the  tenant  have  the  release  in  his  hand*. 
*^  In  the  same  manner  a  release  made  to  the  tenant  for  life, 
or  to  the  tenant  in  tail,  shall  enure  to  them  in  the  reversion, 
or  to  them  in  the  remainder,  as  well  as  to  the  tenant  of  the 
freehold;  and  they  shall  have  as  great  advantage  of  that,  if 
they  can  shew  it,  &c. 

*^  Also,  if  there  he  lord  and  tenant,  and  the  tenant  be 
disseised,  and  the  lord  releaseth  to  the  disseisee  all  the  right 
that  he  hath  in  the  seigniory  or  in  the  land,  this  release  is 
good,  and  the  seigniory  is  extinct :  and  [this  is  by  reason  of  the 

^^  Et  nota,  que  ehescun  relet /ait  a  eeluy  qui  ad  une  reeer- 
eian  ou  un  remejfndre  en  /ait,  servera  et  aidera  eeluy  qui  ad 
le  /ranktefiement,  auxibien  eome  a  celvy  a  qui  le  relet  fuist 
/aitf  9%  le  tenaunt  avoit  le  relee  en  eon  poi^pie*.  ^^  En 
meeme  le  manere  un  reles  /ait  al  tenaunt  pur  terme  de  vie, 
ou  al  tenaunt  en  le  taille,  urera  a  eux  en  la  revereiony  ou 
a  eux  en  le  remeyndre,  auxibien  come  al  tenaunt  de  /rankte- 
nement ;  et  averount  auxi  ground  anantage  de  eeU^  siU  ceo 
poient  monetrer,  ^c. 

^^  Item,  si  soient  eeignour  et  tenaunt,  et  le  tenaunt  soit 
diseeieif  et  le  seignour  releeea  al  dieeeisi  tout  le  droit  quit  avoet 
en  le  seignourie  ou  en  la  terre,  eel  reles  est  bon,  et  le  set- 


*  RagteWt  TraiiBl.,  and  the  earliest  printed  copies  condade  as  in 
the  text  above,  but  an  ^c.  is  added,  which  ^c.  is  supplied  by  the  words, 
de  pledeTf  to  plead f  in  the  common  copies. 


gnlarly  is  void;  for  as  Lyttleton 
hath  before  said,  he  to  whom  a  re- 
lease is  made  of  a  bare  right  in 
lands  and  tenements,  must  have 
either  a  freehold  in   deed  or  in 


remainder,  or  reversion  in  fee,  or 
fee-tail,  or  for  life.— FtVIe  Sect. 
464.     Co.  Lytt.  267.  a. 

(<0   See  also  §  673,  where  the 
same  doctrine  implies  to  a  remitter 


law  in  possession,  or  an  estate  in     of  the  par/tctiikn- tenant. 


1 
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privity  (§461),  which  is  between  the  lord  and  the  disseisee:  avow  on uu 

for*!  if  the  beasts  of  the  disseisee  be  taken,  and  of  them  the  «<>«>0  &«'<««- 

disseisee  sue  a  replevin  against  the  lord^   he  shall  compel  ^iM0i«M&«<fv 

the  lord  to  avow  upon  him  (e);  for  if  he  should  avow  upon  Giib.Tai.58. 
the  disseisor,  then  upon  the  matter  shewn,  the  avowry  shall 
abate,  for  the  disseisee  is  tenant  to  him  in  right  and  in  law. 

^^  Also,  if  land  be  given  to  a  man  in  tail,   reserving  ExtinguUi- 

to  the  donor  and  to  his  heirs  certain  rent,  if  the  donee  be  ^'^^'^'^^JT 

disseised,  and  afterwards  the  donor  release  to  the  donee  and  g^^otmnmiai' 

Mlgnkrif,  but 

his  heirs  all  the  rieht  that  he  hath  in  the  land,  and  after-  ^^'^Sf'*' 
wards  the  donee  enter  into  the  land  upon  the  disseisor,  in  <<"«<<Mr 
this  case  the  rent  is  gone;  for  this  that  the  dbseisee  at  the 
time  of  the  release  made,  was  tenant  in  right  and  in  law 
unto  the  donor,   and  avowry,   of  fine  force  (t.   e.  of  ne- 

gnourie  est  extient :  et  ceo  est  pur  cause  del  privet^f  que  est 
perentre  le  seignour  et  le  disseisi  :  qar*  si  les  avers  le  disseisi 
soient  pris,  et  de  eux  le  disseisi  suist  un  replepiare  envers  le 
seignour,  il  con^ellera  le  seigrwur  davower  sur  luy;  qar  il 
avoweroit  sur  le  disseisour,  donques  sur  le  matere  numstre, 
lavower  abatera,  qar  le  disseisi  est  tenaunt  a  luy  en  droit  et 
en  la  ley, 

4^  Item,  si  terre  soit  done  a  un  home  en  le  taille,  reservaunt 
cd  donour  et  a  ses  heires  eerteyn  rente,  si  le  donS  soit  disseisi, 
et  puis  le  donour  relessa  al  donS  et  a  ses  heires  tout  le  droit 
qil  avoet  en  la  terre,  et  puis  le  donS  entra  en  la  terre  sur  le 
disseisour,  en  ceo  cas  le  rente  est  ale  ;  pur  ceo  que  le  disseisi 
al  temps  de  le  reles  fait,  Juist  tenaunt  en  droit  et  en  la  ley 
al  donour,  et  avowerd,  afynforce,  covient  destre/ait  sur  luy 


*  The  passage  between  brackets  does  not  appear  in  RaatelVs  Transl. 


(e)  This  is  regularly  tme;  but  cannot  enforce  the  lord  to  avow 
if  the  lord  hath  accepted  services  upon  him,  though  his  beasts  be 
of  the  disseisor,  then  the  disseisee     taken,  &c.— Co.  Lytt,  268.  a. 
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cessity),  oaght  to  be  made  upon  him  by  the  donoT  for  the 

rent  behind,  &c. :  but  yet  nothing  of  the  right  of  the  land, 

scil.  of  the  reversion,  shall  then  pass  by  such  release;  for  this 

that  the  donee  to  whom  the  release  was  made,  then  had  noihmg 

in  the  land,  but  only  a  right,  and  so  the  right  of  the  land 

Tk§»gme<tfa   oould  uot  pass  to  the  donee  by  such  release.     ^^  In  the 

jbrfif^f  tf*«n    same  manner  it  is,  if  a  lease  be  made  to  one  for  term  of  life, 

Honbetwema   rescrviug  to  the  lessor  and  to  his  heirs  certain  rent,  if  the 

rmt-mrviM      Icsscc  bc  disscised,  and  afterwards  the  lessor  release  to  the 

otUqflani,  ' 

andniease^a  lessce,  and  to  his  hcirs,  all  the  right  which  he  hath  in  the 

fight  to  Amh.-^ 

caLytt.  land,  and  afterwards  the  lessee  entereth:  howbeit  in  this 
case  the  rent  be  extinct,  yet  nothing  of  the  right  [of  the  re- 
BMM$e<^  version*]  passeth,  Causa  qua  supra.  ^7  But  if  there  be 
jrnW^  very  very  lord  and  very  (^)  tenant,  and  the  tenant  make  a  feofF- 
mtitfSj^  ment  in  fee,  the  which  feoffee  doth  never  become  tenant  to 
t^Mtihtoku     the  lord,  &c.,  if  the  lord  release  to  the  feoffor  all  his  right, 

per  le  chnour  pur  le  rente  aderere,  ^c. :  mes  unqore  rien  del 
droit  de  la  terre,  sdil.  de  droit  de  la  revercionj  adonques  ne 
passera  per  tiel  reles ;  pur  ceo  que  le  donS  a  qui  le  reles  Juist 
/ait,  adonques  navoit  riens  en  la  terre^/orsque  tantsolement  un 
droitf  et  issint  droit  del  terre  ne  puissoit  passer  al  done  per 
tiel  reles.  ^^  En  mesme  le  manere  est,  si  lees  soitfait  a  un 
pur  terme  de  vie,  reservant  al  lessour  et  a  ses  heires  eerteyn 
rente,  si  le  lesse  soit  disseisi,  et  puis  le  lessour  relessa  al  lessS, 
et  a  ses  heires,  tout  le  droit  quil  ad  en  la  terre,  et  apres  le 
lessi  entra ;  coment  que  en  ceo  cas  le  rente  soit  extient,  toi- 
qore  rien  del  droit  de  la  revereion  passa.  Causa  qua  supra. 
*57  Mes  si  soit  verray  sei^nour  et  verray  tenautU,  et  le  te* 
nauntfait  un  feoff ement  en  fee,  le  quel  feoff 6  ne  unques  de- 
ment tenaunt  alseignour,  ^.,  sile  seignour  relessa  alfeoffour 


*  The  words  within  brackets  do  not  appear  in  BtutelPi  Transl. 


(p)  This  is  to  be  understood  of  a  lord  in  fee-simple,  and  of  a  tenant  of 
like  estate.— Co.  Lytt,  268.  a. 
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&c.,  that  release  is  altogether  void,  because  the  feoffor*  hath 
no  right  in  the  land,  and  he  is  no  tenant  in  right  to  the 
lord,  but  only  tenant  as  for  the  avowry  to  be  made,  and  he 
shall  never  compel  the  lord  to  avow  upon  him,  for  the  lord 
shall  avow  upon  the  feoffee  if  he  will.  *^  Otherwise  it  is  Dutbtetkm  be- 
where  the  very  tenant  is  disseised,  as  in  the  case  aforesaid;  fnmmdthe 
for  if  the  very  tenant  who  is  disseised,  hold  of  the  lord  by  <{ra  very  te- 

.  ....  nantbemg 

knight's  service,  and  dieth,  his  heir  being  within  age,  the  dismiaedag 
lord  shall  have  and  seize  the  wardship  of  the  heir;  and  so  f*^' 
he  shall  not  have  the  ward  of  the  feoffor  that  made  the  feoff- 
ment in  fee,  and  so  there  is  a  great  diversity  between  these 
two  cases,  &c. 

^^  Also,  if  a  man  let  his  land  to  another  for  term  of  neieMedcn- 
years,  if  the  lessor  release  to  the  lessee  all  his  right,  &c.,  be-  a  right  qf  en- 
fore  that  the  lessee  had  entered  into  the  same  land  by  force  ^!^^^ «  ^ 

^  989),  <«nof 

of  the  same  lease,  such  release  is  void,  for  this  that  the  lessee  •■tfieiMtf  a» 

tout  9on  droit,  ^c,  cell  reles  est  en  taut  voyde,  pur  ceo  que  le 
feoffour*  nad  nul  droit  en  la  terre,  et  il  nest  tenaunt  en  droit 
al  seignoury  mes  tantsolement  tenaunt  quaunt  al  avowrB/aire, 
et  il  ne  ungues  compellera  le  seiffnour  davower  sur  luy,  qar  le 
seigmmr  poet  avower  sur  le  feoffi  sil  voille.  ^^  Autrement 
est  lou  le  verray  tenaunt  est  disseisi,  sicome  en  le  cos  avaunt^ 
dit ;  qar  si  le  verray  tenaunt  qui  est  disseisi,  teigne  del  sei- 
gneur per  service  de  cMvaler,  et  mourust,  son  heire  esteant 
deins  age,  le  seignour  avera  et  seisera  le  garde  del  heire ;  et 
issint  il  navera  mye  le  garde  delfeoffour  qui  fist  le  feoff ement 
en  fee,  et  issint  il  est  graunde  diversiiS  entre  les  deux 
eases,  ^c, 

^^  Item,  si  home  lessa  sa  terre  a  un  autre  pur  terme  dans, 
si  le  lessour  relessa  al  lessS  tout  son  droit,  ^.,  devaunt  que  le 
lessi  avoit  entre  en  mesme  la  terre  per  force  de  mesme  le  lees, 
tiel  reles  est  voyde,  pur  ceo  que  le  lessi  navoit  possession  en  la 


*  Feoffe;  Lettou  8(  M,,  Maehl,,  Boh,,  and  Pynt.  1516, 
t  Thifl  section  does  not  appear  in  RaatelVt  Translation. 
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tupfi9nart-  had  not  possession  in  the  land  at  the  time  of  the  release 
theutate,  ifir  mnde,  but  only  a  right  to  have  the  same  land  by  force  of  the 
cannot  opmtto  lease.    But  if  the  lessee  had  entered  into  the  same  land,  and 

toU/uut  a  pot- 

oauumjoinmi  liad  Dossession  thereof  by  force  of  the  same  lease,  then  such 
a^v^'be-  '*^^**®  made  to  him  by  the  feoffor,  or  by  his  heir,  is  sufficient 
Aod'SSwoml  ^  ^™»  ^7  reason  of  the  privity  which  by  force  of  the  lease 
JZwf  JwtT  ^  between  them,  &c.  *^*  In  the  same  manner  it  is,  as  it 
seemeth,  where  a  lease  is  made  to  a  man  to  hold  of  the 
lessor  at  his  will,  by  force  of  which  lease  the  lessee  hath  po»- 
lubamtoto-  scssiou;  if  the  lessor  in  this  case  make  a  release  to  the  lessee 
good^butri-  of  all  his  right,  &c.,  this  release  is  good  enough  for  the 
nantatnfffkT'  priyity  which  is  between  them;  for  it  shall  be  in  Tain  to 

anee,  it  bad,       ^  J  ' 

iAeworda"^  make  an  estate  by  a  livery  of  seisin  to  another,  where  he 
notappiifingio  hath  possessiou  of  the  same  tenements  by  the  lease  of  the 

terre  al  temps  del  relee/ait,  mee  taunteolement  un  droit  doner 
tneeme  la  terre  per  farce  de  mesme  le  lees,  Mes  si  le  lessS  ust 
entre  en  mesme  la  terre,  et  ent  eit  possession  per  force  de 
mesme  le  lees,  donques  tiel  reles  fait  a  luy  per  le  feoffour,  ou 
per  son  heire,  est  bon  est  suficiant  a  luy ,  per  cause  de  le  privity 
que  per  force  del  lees  est  per  entre  eux,  ^c,  *®^*  En  mesme  le 
manere  est,  come  il  semble,  ou  lees  est  fait  a  un  home  a  tener 
de  le  lessour  a  sa  voluntS,  per  force  de  quell  lees  le  lessS  eit 
possession  ;  si  le  lessour  en  ceo  cos  fait  un  reles  al  lessi  de 
tout  son  droit,  ^.,  ceo  reles  est  asseteg  bon  pur  leprivitS  que 
est  parentre  eux  ;  car  en  veyn  serroit  de  faire  estate  per  un 
liverB  de  seisin  a  un  autre,  lou  il  ad  possession  de  mesmes 
les  tenementes  per  le  lees  de  mesme  eeluy  devaunt,   ^. 


*  This  Bection  does  not  appear  in  RasteWa  TransL  Its  tenor  appears 
to  have  been  misunderstood  if  we  are  to  judge  firom  the  cross  reference 
which  in  almost  all  the  common  copies  concludes  this  section. 

t  In  almost  all  the  copies  from  the  four  earliest  editions,  there  occurs 
the  following  interpolation— iSied  amtrarhun  tenetur,  Ptueh,  2  Ed,  4, 
per  touted  ie^Juttieet;  But  the  contrary  m  holdent  Easter  2  Ed,  4, 
by  all  the  Juetices;  upon  which  Sir  Edward  Coke  remarks,  **  This 
is  of  a  new  addition,  and  the  book  here  cited  ill  understood,  for  it 
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same  man  before,  &c.    ^^*  Bat  where  a  man  of  his  own  head  a  di*$euin) ,- 

shall  occupy  lands  or  tenements  at  the  will  of  him  that  hath  htmapomta- 

the  freehold  thereof,  and  such  occupier  claimeth  nothine  but  at  ^  m  ««><«. 

will,  &c.,  if  he  that  hath  the  freehold  will  release  all  his  rieht  tMteiue  there 

\  o  to  no  priTity, 

to  the  occupier,  &c.,  this  release  is  void,  because  there  is  no  !f****f*« 

privity  between  them  by  lease  made  to  the  occupier,  nor  by  Jj'jjjj^ 

other  manner,  &c.  ft?f?i'~  — 

*^  Also,  if  a  man  enfeoff  other  men  of  his  land,  upon  con-  a  oatuy  que 

fide  nee  (t.  e.  trust),  and  to  the  intent  to  perform  his  last  atthewui<tf 

will,  and  the  feoffor  occupy  the  same  land  at  the  will  of  his  u  eapaue  t^fa 
feoffees,  and  afterwards  the  feoffees  release  by  their  deed  to 

^^*  Mea  km  home  de  sa  teste  demeene  occupia  terree  ou  tene- 
mentes  a  la  voluntS  celvy  qui  ad  ent  le  Jranktenement,  et  tiel 
oceupiour  ne  clayma  riens  forsque  a  wluntS,  ^c,  9%  eeluy  qui 
ad  U  Jranktenement  voille  relesaer  tout  eon  droit  al  oecupiour^ 
^e,y  tiel  relee  est  toyde,  pur  ceo  que  nulle  privitd  est  perentre 
eux  per  lees /ait  al  oceupiour,  ne  per  autre  manere,  ^. 

4^  Item,  ei  home  enfeoff  a  autree  homes  de  sa  terre,  sur  con^ 
fldenee,  et  al  entent  de  per/ourmer  sa  darreyn  voluntS,  et  le 
feoffour  occupia  mesme  la  terre  a  voluntS  de  ses  feoffis,  et 
puis  les  feoff6s  relessount  per  lour  fait  a  lour  feoffour  tout 


ifl  to  be  understood  of  a  tenant  at  sufferance." — Co.  Lyii.  270.  b.  In 
Redm.  these  words  appear  as  a  side-note,  and  are  also  incorporated  into 
the  text  of  that  edition. 

*  Tills  section  does  not  appesr  in  RatUlVa  Transl.  Independent  of 
this  circumstance,  it  may  be  questionable,  whether  this  section  is  any 
part  of  LyitletonCt  Treatise.  It  has  been  observed  by  Mr,  Preston,  in 
his  Treatise  of  Conveyancing ,  that  the  case  put  in  this  section  is  the  ge- 
neral authority  that  a  mere  trespasser,  or  a  mere  occupier,  though  he 
may  claim  to  hold  at  will  has  no  estate ;  and  that  without  an  estate 
creating  the  relative  situation  of  tenant,  or  qtuui  tenant,  and  lord  or  re- 
versioner, there  cannot  be  an  effectual  release  by  way  of  enlargement. 
In  modem  practice,  however,  Mr.  Preston  concludes  the  law  would 
consider  the  occupier  by  sufferance,  under  the  circumstances  stated  in  the 
text,  as  tenant  at  will.  2  Prest.  Conv,  303,  304.  See  the  case  of  Beee 
dem.  Cluanberlain  v.  Lloyd^  Wightw.  123,  in  which  it  was  held  that 
mere  permission  to  occupy  was  a  lease. — Id.  305,  309. 
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their  feoffor  all  their  right,  &c.,  this  hath  heen  a  question, 
whether  such  release  he  good  or  not  ?  And  some  have  said, 
that  such  release  is  Toid'*';  hecause  there  was  no  privity 
between  the  feoffees  and  their  feoffor,  insomuch  that  no  lease 
was  made  after  such  feoflment  by  the  [feoffees  to  the  feofforf], 
to  hold  at  their  will :  and  some  have  said  the  contrary,  and 
that  for  two  causes. 

^^  One  is,  that  when  such  feoffment  is  made  upon  confi- 
dence  to  perform  the  will  of  the  feoffor,  that  it  shall  be 
intended  (t.  e.  understood)  by  the  law,  that  the  feoffor  ought 
straightway  to  occupy  the  land  at  the  will  of  his  feoffees;  and 
so  there  is  such  manner  of  privity  between  them,  as  if  a  man 
make  a  feoffment  to  others,  and  they  immediately  upon  the 
feoffment,  will  and  grant  that  their  feoffor  shaU  occupy  the 
land  at  their  will,  &c. 

^^  Another  cause  they  allege,  that  if  such  land  be  worth 

hur  droit,  ^c,  ceo  ad  este  un  question,  n  tiel  reles  wit  bon  ou 
non  ?  Et  aacuns  ount  dit  que  tiel  relet  est  voyde* ;  pur  eeo  que 
nulle  privitSJuist  perentre  lee  feoff ^  et  lour  feoff  our ^  entaunt 
que  nul  leee  Juist  fait  apree  tiel  feoff ement  per  lee  [feoff is  al 
feqffourf],  a  tener  a  lour  voluntees:  et  ascuns  ount  dit  le  eon' 
trarie,  et  eeo  pur  deux  causes. 

*^  line  est,  que  quaunt  tiel  feoffement  est  fait  sur  eonfi' 
dence  a  perfourmer  la  volunte  delfeoffour,  que  U  serra  entendug 
per  la  ley,  que  le  feoffour  doit  meyntenaunt  occupier  la  terre 
a  la  voluntS  de  ses  feoffis  ;  et  issint  il  est  tiel  manere  de  pri- 
vets  entre  eux,  sicome  home  fait  un  feoffement  as  autres,  et 
Us  incontinent  sur  le  feoffemtnt,  voillent  et  granteni  que 
lour  feoffour  occupia  la  terre  a  lour  voluntS,  ^c, 

^^  Un  autre  cause  Us  aUegiount,  que  si  tiel  terre  vault 


*  Some  copies  of  BastelTt  Translation  by  a  misprint  read  tiiis  word, 
good, 

t  The  four  earliest  editions  read  these  words, /tfo^tir*  al  feqfflf;  bnt 
this  seems  an  erroneous  reading,  all  the  later  copies  with  RaMteWMTnxaH. 
read  as  in  the  tezti  and  in  that  copy  of  Roh,  pena  Bd.,  these  frords  are 
corrected  according  to  the  above  text  by  a  cotemporary  hand. 
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forty  shillings  a  year,  &c.,  then  such  feoffor  shall  he  sworn  in 
assise  and  other  inquests  in  pleas  real,  and  also  in  pleas  per- 
sonal, of  what  great  sum  soever  the  plaintiffs  wiU  count  (t.  e, 
declare).  And  this  is  hj  the  common  law  of  the  land  (A) :  ergo, 
this  is  for  a  great  cause:  and  the  cause  is,  for  that  the  law 
willeth  that  such  feoffors  and  their  heirs  ought  to  occupy,  &c., 
and  take  and  enjoy  all  maimer  of  profits,  issues,  and  reyenues, 
&c.,  as  if  the  lands  were  their  own,  without  interruption  of  the 
feoffees,  notwithstanding  such  feoffment:  ergOy  the  same  law 
giveth  a  priyity  between  such  feoffors  (t)  and  the  feoffees 

xl«.  per  an,  ^c,  donques  tiel  feoffowr  eerra  jurre  en  aesise  et 
en  autree  enqueetee  en  pleee  realx,  et  auxi  en  pleee  personelx 
de  quel  ground  eamme  que  lea  pleintifa  vaillent  counter.  Et 
eeo  est  per  la  comen  ley  de  la  ferre :  ergo,  ceo  eat  pur  un 
ground  cauae:  et  la  cauae  eat,  que  la  ley  voet  que  tielx  feof- 
foura  et  lour  heirea  doient  occupier,  ^c,  et  prendre  et  enjoy er 
toutea  manera  profitea,  iasuez,  et  revenue,  ^c,  aicome  lea  tene- 
menteafurent  aea  meamea,  aauna  interrupcion  de  leafeoffia,  nient 
obatant  tiel  feoff ement :  ergo,  meame  la  ley  done  unpriveti  per- 
entre  tielx  feoffoura  et  lea  feoff ia  aur  confidence,  ^c,  pur  queux 


(A)  Here  three  things  are  to  be 
observed: — First,  that  the  surest 
GODstnxctioii  of  a  statute  is  by  the 
rule  and  reason  of  the  common 
law.  Secondly,  that  uses  were  at 
the  common  law.  Thirdly,  that 
now  seeing  the  statute  of  27  H.  8, 
c.  10,  which  hath  been  enacted 
since  LyttUttm  wrote,  hath  trans- 
ferred the  possession  of  the  use, 
this  case  holdeth  not  at  this  day ; 
but  this  latter  opinion  before  that 
statute  was  good  law,  as  Lytthton 
here  taketh  it.— Co.  Lyit,  272.  b. 

(j)  Hereof  it  followeth,  that 
when  the  law  gives  to  any  man  any 


also  a  privity  and  other  necessaries 
to  the  same:  and  Lytthton  con- 
dudeth  it  with  an  illative;  ergo, 
mnme  la  ley  done  privit/,  which 
is  very  observable  for  a  conclusion 
in  other  cases.  Nota — A  use  is 
a  trust  or  confidence  reposed  in 
some  other,  which  is  not  issuing 
out  of  the  land,  but  as  a  thing  col* 
lateral  annexed  in  privity  to  the  es- 
tate of  the  land,  and  to  the  person 
touching  the  land,  9eil.  that  cettuy 
que  uee  shall  take  the  profit,  and 
that  the  terre-tenant  shall  make  an 
estate  according  to  his  direction. 
So  as  eettuy  que  uee  had  neither 


estate  or  possession,  the  law  giveth    Jus  in  re,  nor  jus  ad  rem^  but  only 
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upon  confidence,  &c.,  for  which  causes  thej  have  said,  that 
such  releases  made  by  such  feoffees  upon  confidence  to  their 
feoffor  or  to  his  heirs,  &c.,  so  occupying  the  land,  &c.» 
shall  be  good  enough;  and  this  is  the  better  opinion,  as  it 
seemeth*. 

^^  Also,  releases  according  to  the  matter  in  fact,  sometimes 
have  their  effect  by  force  to  enlarge  the  estate  of  him  to 
whom  the  release  is  made.  As  if  I  let  certain  land  to  one  for 
term  of  years,  by  force  whereof  he  had  possession,  and  after- 
wards I  release  to  him  all  the  right  that  I  have  in  the  land, 
without  more  words  put  in  the  deed,  and  deliver  to  him  the 
deed;  then  he  hath  estate  but  for  term  of  his  life.  And  the 
reason  is,  for  that  when  the  reversion  or  remainder  is  in  a 


causes  iU  ount  dii,  g[ue  tielx  relesses  ftdtea  per  iielx  feof^  wr 
confidence  a  hntr  feoff  oar  au  a  see  heires,  ^.,  iesint  occtqnaiU 
la  terre,  ^.,  eerra  asset  eg  ban;  et  cest  le  meliour  apimon^  come 
il  semble,  ^c*. 

4^  Item,  relesses  solonques  le  matere  en  /ait,  aseun  foUz 
ount  lour  effecte  per  force  denlarger  le  estate  cehty  a  qui  le  re- 
les  est  fait,  Sieome  jeo  lessa  certeyn  terre  a  un  home  pur 
terme  des  ans,  perforce  de  quel  U  eit  possession,  et  puis  jeo 
relessa  a  luy  tout  le  droit  que  jeo  ay  en  la  terre,  sans  plvis 
perolx  motes  en  lefaity  et  delivera  a  luy  lefait ;  donques  il  ad 
estate  forsque  pur  terme  de  sa  vie.  Et  la  cause  est,  pur  ceo 
que  quaunt  la  revercion  ou  le  remeyndre  est  en  un  home  le 


*  In  all  the  comipted  editions,  oommenciDg  at  Redim,,  here  fdl- 
lowB : — Qu€Bre,for  thii  $eemeth  no  law  at  this  day,  which  guitre  StrEd" 
ward  Coks  remarki,  "  is  not  in  the  origins!,  but  added  by  some  other, 
and  therefore  to  be  rejected." 


a  confidence  and  trust,  ibr  which 
he  had  no  remedy  by  the  common 
law ;  bnt  for  breach  of  trust  his  re- 
medy was    only  by  subpeena    in 


Chancery :  and  yet  the  jndges,  for 
the  cause  aforesaid,  made  the  said 
construction  upon  the  said  sta* 
tute.— 09.  LyU.  272.  b. 
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man  who  willeth  by  his  release  to  enlarge  the  estate  of  the 
tenant,  See.,  he  shall  hare  no  greater  estate,  but  in  such  man- 
ner and  form  as  if  such  relessor  were  seised  in  fee,  and  by 
his  deed  willeth  to  make  estate  to  one  in  a  certain  form,  and  de- 
liver unto  him  seisin  by  force  of  the  same  deed;  if  in  such  deed 
of  feoffinent  there  be  not  any  word  of  inheritance,  Ac,  then  he 
hath  but  estate  for  term  of  life,  and  so  it  is  in  such  releases  1 1. 
made  ^  tkem  in  the  reversion  or  in  the  remainder.    For  if  I 
let  land  to  a  man  for  term  of  his  life,  and  afterwards  I  release 
to  him  all  my  r^ht  (A),  without  saying  more  in  the  release,   s  40b. 
his  estate  is  not  enlarged:  but  if  I  release  to  him  and  to  his 
heirs,  then  he  hath  fee-simple;  and  if  I  release  to  him  and  14011. 
to  his  heirs  of  his  body  begotten,  then  he  hath  fee-tail,  &c. 
And  so  it  behoveth  to  specify  in  the  deed  what  estate  he  to 
whom  the  release  is  made  shall  have. 
^^  Also,  sometimes  releases  shall  enure  to  put  and  vest  the  iMKuemettra 

qt$el  ffoUe  enUtrger  per  ton  relet  testate  de  le  tenaunt,  ^c,  U 
navera  plus  greyndre  estate  mes  en  tiel  manere  etfowrm/e  si' 
eome  tiel  relessour  fuist  seisi  en  fee^  et  voilleit  per  son  fait 
faire  estate  aun  en  eerteyn  fourmey  et  deliverer  a  lug  seisin 
per  force  de  mesme  le  foit ;  si  en  tiel  foil  de  feoff ement  ne 
soit  ascun  parol  denheritaunee,  ^.,  donques  il  ad  fbrsque  es- 
tate pur  terme  de  vie,  et  issint  il.est  en  tielx  relesses  faitz  en 
la  revercian,  ou  en  le  remeyndre.  Qar  sijeo  lessa  terre  a  un 
home  pur  terme  de  sa  vie,  et  puis  jeo  relessa  a  lug  tout  men 
droit,  saunspluis  dire  en  lereles,  son  estate  nest  mg  enlarge : 
mes  si  jeo  relessa  a  lug  et  a  ses  heires,  donques  il  ad  fee* 
simple ;  et  sijeo  relessa  a  lug  et  ses  heires  de  son  corps  en^ 
gendres,  donques  U  ad  fee-taille,  ^c,  Et  issint  il  covient  de 
specifier  en  le  fait  quel  estate  celug  a  qui  le  reles  est  fait 
avera, 
*^  Item,  aseunsfoitz  relesses  ureront  de  mettre  et  vester  le 


(k)  Sir  Edward  Coke  in  his  Cknumentary  here  refers  to  §  650.    See 
pMtf  §  650. 
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et  vester  le  right  of  him  that  maketh  the  release,  to  hiih  to  whom  the  re- 

thao  enure;  lease  is  made.     As  if  a  man  he  disseised,  and  he  release  to  his 

roetuehydie-  disseisor  all  the  rieht  that  he  hath:  in  this  ease  the  disseisor 

Mr- .  hath  his  rieht,  so  that  whereas  his  estate  hefore  was  wronefol, 

(This  eaee  pute  o     *                                                                                                o       ' 

bH^^Tm  ^^^  ^y  *^®  release  it  is  made  lawful  and  right  (§  473). 

and  thu).  467  But  here  note,  that  when  a  man  is  seised  in  fee-simple 

tween are-  '  of  anj  lands  or  tenements,  and  another  will  release  to  him  all 

droit  and  rff.  the  right  that  he  hath  in  the  same  tenements,  it  needeth  not 

larger.  to  speak  of  the  heirs  of  him  to  whom  the  release  is  made,  for 

SS^Srt^aa!'  this  that  he  had  fee-simple  at  the  time  of  the  release  made :  for 

%tt!!Si^an-  if  the  release  was  made  to  him  [and  to  his  heirs*]  for  one 

andhi»h^».  day  or  for  one  hour,  this  shall  he  as  strong  unto  him  in  law, 

oon/smioiionin  as  if  he  had  released  to  him  and  his  heirs:  for  when  his  right 

fii9, 520].  was  gone  from  him  once  (t .  e.  at  one  time)  hy  his  release  without 

^hohaeUe^  suiy  coudition,  &c.,  to  him  that  hath  fee-simple,  it  is  gone  for 

wffwlS/^*"  ever.     ^^  But  where  a  man  hath  a  reversion  in  fee-simple,  or 


enlargement. 


droit  celuy  qui  fait  le  reles,  a  eeluy  a  qui  le  reles  eat  fait, 
Sicame  un  home  eat  diaaeiai,  et  il  releaaa  a  aon  diaaeiaour  tout 
le  droit  que  il  ad ;  en  ceo  eaa  le  diaaeiaour  ad  aon  droit y  iaaint 
que  lou  aon  eatate  adevaunt  Juiat  torcioua,  ore  per  ceU  relea  il 
eat  fait  loiall  et  droiturell. 

^  Mea  hie  nota,  que  quaunt  home  eat  aeiai  en  fee-aimple 
daacuna  terrea  ou  tenementea,  et  un  autre  voille  releaaer  a  luy 
tout  le  droit  quit  ad  en  meamea  lea  terrea,  il  ne  beaoigne  de 
parler  de  lea  heirea  eeatuy  a  qui  le  relea  eat  fait,  pur  ceo  quit 
eit  fee-aimple  al  tempa  de  le  relea  fait :  qar  ai  relea  fuiat  fait 
a  luy  [et  a  aea  heirea*'\  pur  un  jour,  ou  pur  une  heure,  ceo 
aerroit  auxi  fort  a  luy  en  ley,  aicome  U  uat  releaae  a  luy  et  a 
aea  heirea :  qar  quaunt  aon  droit  fuiat  ale  de  luy  a  un  foitz 
per  aon  relea  aauna  aacun  condicion,  ^c,  a  eeluy  qui  ad  feC' 
aimple,  il  eat  ale  e  touteajoura.     ^^  Mea  lou  home  ad  une  re- 


*  The  words  do  not  appear  in  anj  edition  subsequent  to  Pyns.  1516, 
save  the  copies  of  BasieWa  Transl.  which  retain  them. 
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a  remainder  in  fee-simple,  at  the  time  of  the  release  made,   And/brword$ 
there  if  he  will  release  to  the  tenant  for  term  of  years,  or  for  tate,itt»untai 

flncf  flMtf^tf  MiAt 

term  of  life,  or  to  the  tenant  in  the  tail,  it  hehoveth  to  deter-  *o*p^in 

'  '  the  d&ai  what 

mine  the  estate,  which  he  to  whom  the  release  is  made  shall  «^h0i» 

'  whom  the  re- 

have  hy  force  of  the  same  release;  for  this  that  such  release  JSJ^jJ^JJ'!^ 
goeth*  to  enlarge  the  estate  of  him  to  whom  the  release  is  *'*^'  •  ^^'' 
made,  &c.    ^^  But  otherwise  it  is  where  a  man  hath  hut  a  jtrntinmoet 

fnjKw  thit  is 

riffht  to  the  land,  and  hath  nothing  in  the  reversion  nor  m  tmt^,  {the 

.  ^xc^ftkm  being 

the  remainder  in  deed:  for  if  such  a  man  release  all  his  risht  iviz,tM*pre- 

^        MtUeoM],  that 

to  one  that  is  tenant  of  the  freehold,  all  his  right  is  gone,  al-  ^^J*  "^^^ 
heit  no  mention  be  made  of  the  heirs  of  him  to  whom  the  re-  '^H^^^^ 

fitmtqfthe 

lease  is  made.     For  if  I  let  lands  or  tenements  to  a  man  for  '^y^r^\f^*^ 
term  of  his  life,  if  I  afterwards  release  unto  him  for  to  enlarge  J^Jf^*'*^ 
his  estate,  it  behoveth  that  I  release  to  him  and  to  his  heirs  of  ^^^^j^ 
his  body  begotten,  or  to  him  and  his  heirs,  or  by  such  words:   ^^SSiJI^in 
*'  To  have  and  to  hold  to  him  and  to  the  heirs  males  of  his  '^'^^^ 

outciptwortU 
HfinheritanBe, 

vereion  en/eesimple,  ou  un  remeyndre  en  fee-simple^  al  temps  aey]. 
del  relesfaitf  Ih  sil  vaille  releeser  al  tenaunt  pur  terme  dans, 
au  pur  terme  de  vie,  ou  al  tenaunt  en  le  taille,  il  coment  a  de- 
terminer testate,  que  celuy  a  qui  le  reles  est  fait  avera  per 
foree  de  mesme  le  reles  ;  pur  ceo  que  tiel  reles  va*  pur  en- 
larger  testate,  de  celuy  a  qui  le  reles  est  fait  ^c.  ^^  Mes 
autrement  est  lou  home  ad  forsque  droit  a  la  terre,  et  nad 
riens  en  la  revercion  ne  en  le  remeyndre  en /ait;  qar  si  tiel 
home  relessa  tout  son  droit  a  un  que  est  tenaunt  de  le  frank- 
tenement,  tout  son  droit  est  ale,  coment  que  nul  mencion  soit 
fait  de  lesheires  celuy  a  qui  le  reles  est  fait,  Qarsijeo  lessa 
terres  ou  tenementes  a  un  home  pur  terme  de  sa  vie,  sijeo  puis 
relesser  a  luypur  enlarger  son  estate,  il  coment  quejeo  relessa  a 
luy  et  a  ses  heires  de  son  corps  engendres,  ou  a  luy  et  a  ses 
heires,  ouper  tielxparolx :  "A  aver  et  tener  a  luy  et  a  les  heires 


*  The  common  copies  read  this  word  enurera,  shall  enure. 
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MMKjet  body  begotteV'  or  by  such  like  estates;  or  otherwise  he  hath 

fe  d^t  no  greater  estate  than  he  had  before.  ^70  But  if  my  tenant  for 

lifi  make  teem  term  of  life  let  the  same  land  over  to  another  for  term  of  the 

faMw,  tte  n-  life  of  his  lessee,  the  remainder  to  another  in  fee,  now  if  I  re- 

^,  and  A0  lease  unto  him  to  whom  my  tenant  leased  for  term  of  life,  I 

'^/^^  ^  shall  be  barred  for  ever,  albeit  that  no  mention  be  made  of 

ngnt  to  nuH  to 

^^^^    his  heirs;  for  this  that  at  the  time  of  the  release  made,  I  had 

flOfV  IMMW  CM 

SSrigwdf «i-  °®  reversion,  but  only  a  right  to  have  the  reversion.  For  by 
JwSrftofte**  '^*^^  lease,  and  (t.  e.  with)  the  remainder  over  which  my  tc- 
^T^^^'^  nant  made  in  this  case,  my  reversion  is  discontinued  (t.  e. 
eM^Cginn-  divcsted);  and  such  release  shall  enure  to  him  in  the  re- 
^{^'^  mainder,  to  have  advantage  thereof  as  well  as  to  the  tenant  for 
i  ^  term  of  tife,  «7i  For  to  that  intent  the  tenant  for  term  of  hf^ 

and  he  in  the  remainder,  are  as  one  tenant  in  law,  and  are  as 


MUutebSoM  if  one  tenant  were  sole  seised  in  his  demesne  as  of  fee  at  die 
and  thertffbre '  time  of  such  rdcase  made  unto  him,  &c. 

qfrigkt 


to  tenant  of 


tate  enuree  to    moles  dc  soH  coTpB  emendreSi*^  ou  per  tielx  semhlable  seitaies : 

himinremain-  .,  f     ,    . 

der,  s  60, 4fi8,   OU  outrement  u  nod  pluu  greindre  estate  que  il  avoit  ade^ 

453, 470,  fi07»  K     -.^         . 

59a  vaunt.    470  Mee  n  num  temnmt  a  terme  de  vie  lessa  meame  la 

terre  ouetre  a  un  autre  pur  terme  de  vie  de  eon  leseS,  le 
remeyndre  a  un  autre  en  fee,  ore  si  jeo  relessa  a  celuy  a  qui 
man  tenaunt  lessast  pur  terme  de  vie,  jeo  serray  harre  a  toutes 
jourSf  coment  que  nul  meneian  soit/ait  de  ses  keires;  pur  ceo 
que  al  temps  de  reles  fait  jeo  aivoye  nul  reverciony  mes  tant- 
solement  droit  daver  la  revereion,  Qar  per  tiel  lees,  et  le 
remeyndre  oustre  que  man  tenaunt  fist  en  ceo  eas,  man  rever- 
eion est  discontinue,  et  tiel  reles  urera  a  eeluy  en  le  re- 
meyndre, daver  avantage  de  ceo  auxibien  a  tenaunt  a  terme 
de  vie,  ^7i  Qar  a  eel  intent  le  tenaunt  a  terme  de  vie,  et  eeluy 
en  le  remeyndre,  sount  sieome  un  tenaunt  en  ley,  et  sount  si- 
come  un  tenaunt  fidst  sole  seisi  en  son  demesne  eome  de  fee  al 
temps  de  tiel  reles  fait  a  luy,  ^e. 


(0  But  in  all  the  cases  of  a  re-  or  in  law,  generally  there  needs  no 
lease  of  a  hare  right  to  him  that  privity  to  make  the  release  good. — 
hath  an  estate  of  a  freehold  in  deed     ToucM.  330. 
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^73  Also,  if  a  man  be  disseised  by  two,  if  he  release  to  one  Btimmvatun 

1a  dmlt  tutu 

of  them,  he  shall  hold  his  companion  out  of  the  land,  and  hj  uihaammnt 
snch  release  shall  have  sole  possession  and  estate  in  the  </(u«d(Md- 

*  9on,  it  eMtrm 

land  (m):  but  if  one  disseisor  enfeoff  two  in  fee,  and  the  dis-  ^^'^' 
seisee  release  to  toe  of  the  feoffees,  this  shall  enure  to  both  of  ^^T^JL 
the  feoffees;  and  the  cause  of  the  diyersity  between  these  •JJJ'J'jJjJJJ^' 
two  cases  is  preg;nant  enough*  («).  **^  *'  ^^' 


^72  Item,  9%  home  wit  diasem  per  deux,  sil  relesaa  a  un 
deux,  il  tiendra  eon  eompaignion  hors  del  terre,  et  per  tiel  re- 
let aoera  §ole  poueeeion  et  estate  en  la  terre  :  mes  si  un  dissei" 
sour  enfeoffa  deux  en  fee,  et  le  disseisi  relessa  a  Ivn  dee 
feoffis,  eeo  urera  a  amhideux  de  les  feoff  is ;  et  la  cause  de  di- 
versiti  entre  ceux  deux  cases  est  asset ee  pregnant*. 


*  In  lUdm.  and  in  erery  edition  since,  appean  tiie  following  addi- 
tion, *'  For  that  they  come  in  by  feoffment,  (t.  e.  by  riglit),  and  the 
others  by  wrong,  (t.  e.  by  disseisin),  &c."  which  Sir  Edward  Coke  re- 
marks, is  "  a  new  addition,  and  not  in  the  original,  and  therefore  I  pass 
it  o?er." — Co.  Lytt.  276.  a.-^Paf^afi^,  Boh.,  but  errroneonsly,  some 
also  read,  preiffnant,  pugmmt,  and  repugnant. 


(m)  If  heir  and  a  stranger  dis- 
seiBe  the  father,  and  he  dies,  the 
heir  is  remitted  to  the  whole,  be- 
cause a  descent  is  a  release  in  law, 
(t.  e.  he  comes  in  by  right),  and 
lie  shall  hold  his  companion  out. — 
Vettr-Book,  Mich.  11 H.  7,pl.  38. 

(»)  The  reason  appears  to  be, 
beomse  in  the  one  case  he  is  in  by 
the  feoffinent,  and  in  tiie  other 
case  by  the  release,  for  there  is  a 
distinction  where  a  disseisee  re* 
leases  to  one  who  is  in  by  title, 
(for  there  the  first  possession  con- 
tinues), and  in  a  release  to  one  who 
is  in  by  wrong,  as  in  the  case  of  a 
release  made  to  one  of  two  dis* 


seisors,  he  shall  be  a^jadged  m  by  puonehon  be- 
him  who  releases  the  entirety,  and  comi  i^ttietm 
shall  hold  his  companion  out :  con~  ^S^Ht^t^^^J!!^ 

ira,  where  the  disseisor  enfeoffs,   tof»oUinbif 
,     ,       -.      ,  ,  wrong,  enur- 

and  the  disseiBee  releases  to  one  ingb^wa^of 

feoffee,  this  shall  ennre  to  both;  ^t!^^; 
because  tibis  is  an  eztingoishment,  SS^Jti?^- 
and  the  other  release  is  the  creation  '**m»  i»*nti 
of  an  estate. — Anon.   Contm.  on  47A). 
Lyit.  penee  Ed. 

Hie  different  operation  of  a  re- 
lease, when  made  to  one  of  two 
disseisors,  and  to  one  of  two  feof- 
fees of  a  disseisor,  is  to  be  ex- 
plained by  the  distinction  which 
the  law  takes  between  a  defectiye 
title  and  no  title  at  all.    For  when 
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Rdeaae  enur- 
ing by  entry 
and  feoff- 
ment; 

If  one  &0  di»- 
9ei$ed  and  <tf- 
terwani*  amh' 
therditaeUe 
him,atidthe 
di*tet$e9r»- 
ieatetothe 
iatt  disseisor, 
thisisagood 
release  ({  4G6>. 


473  Also,  if  I  be  disseised,  and  my  disseisor  is  disseised,  if  I 
release  to  the  disseisor  of  my  disseisor,  I  never  shall  have  assise 
nor  shall  I  enter  upon  his  disseisor,  because  his  disseisor  hath 
my  right  by  my  release,  &c.;  so  it  seemeth  in  such  case, 
if  there  be  twenty  disseisors  one  after  another,  and  I  release 
to  the  last  disseisor,  he  shall  bar  all  the  others  of  their  ac- 
tions and  their  titles.  And  the  cause  is,  for  this  that  in  many 
cases  when  a  man  hathlaw^l  tide  of  entry,  and  entereth  not*. 


473  Item,  sijeo  sue  disaein,  et  num  disseiaaur  est  disseisi,  si 
jeo  relesse  a  le  disseisour  de  mon  disseisour^  jeo  naoeray 
ungues  assise  ne  entray  sur  son  disseisour,  pur  ceo  que  son  dis- 
seisour ad  mon  droit  per  mon  reles,  ^c, ;  issint  U  semble  en 
tiel  casy  si  soient  xx.  disseisours  ehescun  apres  autre,  et  jeo 
relessa  a  le  darreyn  disseisour,  il  harrera  toutes  les  autres  de 
lour  accions  et  lour  titles.  Et  la  cause  est,  pur  ceo  que  en 
moltes  cases,  quaunt  home  ad  Unal  title  dentri,  et  nentre*,  il 


the  party  has  a  defective  title,  (not 
having  possession  by  his  own 
wrong),  the  law  protects  him  in 
the  possession  until  he  is  evicted  by 
the  rightful  claimant.  But  with 
respect  to  those  who  have  no  title 
at  all,  it  is  otherwise.  Thus,  if  A. 
is  disseised  by  B.  and  C,  the  dis- 
seisors have  only  a  naked  posses- 
sion, unaccompanied  with  even  the 
shadow  of  the  right  of  possession ; 
and,  oonsequentiy,  if  A.  releases  to 
one  of  them,  it  operates  as  a  feoff- 
ment to  the  relessee,  precisely  in 
the  same  manner  as  if  A.  had  ac- 
tually revested  his  former  estate  by 
his  entry,  and  then  granted,  with 
livery  of  seisin,  to  the  relessee. 
See^  Co.  Lytt.  275.  b.  and  note. 
But  where  there  are  joint  feoffees, 


and  the  disseisee  releases  to  one  of 
them,  it  operates  for  the  benefit  of 
each  feoffee  indifferentiy,  because 
the  feoffees  have  colour  of  title. 
Co.  Ljftt.  194.  b.,  275.  a.  and 
note.  For,  originally,  no  tenant 
could  make  a  feoffment  without  the 
lord's  license,  and  when  the  lord 
consented  to  the  alienation,  the 
only  form  of  conveyance  was  by 
livery  of  seisin,  which  was  a  public 
act,  and  to  which  the  ceremonies 
of  homage  and  fealty  were  also  ne- 
cessary. There  was,  oonsequentiy, 
in  this  case,  a  colourable  titie  or 
presumption  of  right,  but  in  the 
other  esse  there  was  no  pretence  of 
any  right  or  titie  at  all. — Co.  Lytt. 
264.  a.  and  note. — Ritso'e  Introd, 
p.  40,  n. 


*  This  is  printed  in  Lettou  ^  M.,  Ma^hl.,  and  lloA.,  e^  entre,  mtd 
enterethf  evidently  a  misprint  for  nentre. 
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he  shall  defeat  all  mesne  titles  hy  his  release,  &c.  But  this 
holds  not  in  eyery  case,  as  shaU  he  said  hereafter. 

^74*  Also,  if  my  disseisor  let  the  tenements  whereof  he   A«fMwextfai- 
disseised  me,  to  a  man  for  term  of  life,  and  afterwards  the  te-  on>Jt. 

&>  if  nut  MM^ttm 

nant  for  term  of  life  alieneth  in  fee,  and  I  release  to  the  •otieamj^ 
alienee,  &c.,  then  my  disseisor  cannot  enter,  Cawa  qua  supra,  '^•^J^ 
albeit  that  at  one  time  the  alienation  was  to  his  disinherit-  !^^^ 

*75  Also,  if  a  man  be  disseised,  who  hath  a  son  within  age  «***''**»"• 
and  dieth,  and  the  son  being  within  age,  the  disseisor  dieth  hath  a  ton 
seised,  and  the  land  descendeth  to  his  heir,  and  a  straneer  diueuedand 

°         dliB,andth9 

abateth,  and  afterwards  the  son  of  the  disseisee  when  he  dfMeuordie 
Cometh  to  his  ftdl  age,  releaseth  all  his  right  to  the  abator;  in  iflf?<^** 

^  **  htM  heitp  tutd  a 

this  case  the  heir  of  the  disseisor  shall  not  have  assise  of  '^nmgtr  abate, 

and  me  mm  re^ 

mortdancestor  against  the  abator,  but  shall  be  barred  of  the  ^^^H^ 

assise,  because  the  abator  hath  the  right  of  the  son  of  the  ^^^^ 

disseisee  by  his  release,  and  the  entry  of  the  son  was  lawful,  ^^^  ^ 
&C.,  for  this  that  he  was  within  age  at  the  time  of  the 

defetera  toutea  mesnes  titles  per  son  reles,  ^c,  Mes  ceo  nest  en 
ehescun  cos,  come  serra  dit  apres, 

474*  Item,  si  man  disseisour  lessa  les  tenementes  dount  il  moy 
disseisist,  a  un  home  pur  terme  de  vie,  et  puis  le  tenaunt 
a  terme  de  vie  idiena  en  fee,  et  jeo  relessa  al  alienS,  S^., 
donques  man  disseisour  ne  poet  entrer.  Causa  qua  supfa» 
coment  que  a  un/oitz  lalienacion  Jitist  a  son  disheritaunce, 

^75  Item,  si  home  soit  disseisi,  le  quel  ad  fitz  deins  age  et 
morust,  et  esteant  le  fitz  deins  age,  le  disseisour  morust  seisi, 
et  la  terre  descendist  a  son  heire,  et  un  estrawnge  ahate,  et 
puis  lefitz  le  disseisi  quaunt  il  vient  a  son  pleyn  age,  relessa 
tout  son  droit  al  ahatour;  en  ceo  cas  leire  le  disseisour  navera 
assise  de  mortdancestre  envers  labatour,  mes  serra  hcarre  das- 
sise,  pur  ceo  que  labatour  ad  le  droit  de  fitz  le  disseisi  per 
son  reles,  et  lentrS  le  fitz  fuist  congeable,  ^.,  pur  ceo  qU 


*  This  flection  does  not  appear  in  RoiielTs  Transl. 
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On  mat  n-      descent,  &c.    ^76  But  if  any  man  be  disseised,  and  the  difr> 

2mm  to  di*- 

aeimn'»/^os^    selsoT  maketh  a  feofiment  upon  condition,  9eU,  to  render  to 

CM  COfMUliOfl( 

amamdMimu  him  certain  rent,  and  for  default  of  payment  a  re-entry,  ftc., 

if  the  disseisee  release  to  the  feoffise  upon  condition,  yet  this 

shall  not  abate*  the  estate  of  the  feoffee  upon  condition;  [for 

notwithstanding  such  release,  yet  his  estate  is  upon  oon- 

jMtfMmtdi     ditionf]  as  it  was  before^.    ^77  In  the  same  manner  it  is 

teimr.renu      whcrc  a  msu  is  dissciscd  of  certain  land,  and  the  disseisor 

pnSuiiv  *     grant  a  rent-charge  out  of  the  same  land,  &c.,  albeit  that  af- 

^!^mK     terwards  the  disseisee  doth  release  to  the  disseisor,  &c.,  yet 

avoUtd.'  be-  , 

eauMhsihaa    the  reut-charse  abideth  in  its  force.    And  the  reason  in 

noimtoUM*  ^ 

^Xifn^^Ii"  ^^^  ^^  ^^'^^^  ^  ^^^  ^  ^'^  ^^^  ^^  ^^^  advantage  by 
MffkaOioo-     BQch  release,  which  shall  be  against  his  own  proper  accept- 

Jkist  detM  age  al  temps  del  diseent,  ^c.  ^76  Mee  ei  ascun 
home  wit  disaeisi  et  le  diaeeiaour  fait  feoff ement  aur  condieum^ 
scil.  de  rendre  a  hty  certeyn  rente,  et  pur  drfaut  depaiemetit 
un  re-entre,  ^c,  ai  le  diaaeiai  releaaa  al  feoffi  aur  condicion, 
unqore  ceo  ne  abatera*  leatate  le  feoffS  aur  condieion; 
[qar  nient  obatant  tiel  relea,  unqore  aon  eatate  eat  aur  condi-^ 
eionf]i  come  il  fuiat  adwauntX*  ^^  En  meame  le  manere  eat 
lou  home  aoit  diaaeiai  de  certeyn  terre,  et  le  diaaeiaour  graunta 
un  rent'Charge  hora  de  meame  la  terre,  ^.,  coment  que  aprea 
U  diaaeiai  releaaa  al  diaaeiaour,  ^c,  unqore  le  rente-charge  de^ 
murt  en  aa  force,  Et  la  cauae  eat  en  ceux  deux  caaea,  que 
home  navera  avantage  per\  tiel  relea,  que  aerra  eneontre  aon 
propre  acceptance,  et  eneontre  aon  graunt  demeane :  et  coment 


*  Ne  alterast,  altereth  not,  Paper  MS.  and  JUufeiTi  TransL :  m- 
voidera,  $hail  not  avoid,  Yell.  MSS. :  naiatera,  Pyna.  1516,  fMmai- 
dra,  Mhall  not  amend,  Redm,,  and  snbaeqaent  copies. 

t  The  words  within  brackets  do  not  appear  in  some  copies  of  BmateWa 
Transl. 

t  Here  follows  the  following  reference  which  occurs  in  JRedm,  and  in 
later  copies,  viz.  And  with  thit  agreeth  the  qptnton  t^  ail  thejustieee. 
Patch.  9  H.  7,  pL  51.  The  Editor  of  the  11th  Edition  of  Co.  Lytt.  i«. 
marks,  that  this  addition  appeared  first  in  Pyna.  1528,  and  was  copied  hy 
subsequent  publishers  as  part  of  Lyttleton. 
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ance^  and  against  his  own  grant:  and  albeit  that  some  have  ««'>«'  «<»«• 
said,  that  where  the  entry  of  a  man  is  kwful  upon  a  tenant,  ca  LyttsTS. 
if  he  release  to  the  same  tenant,  that  this  shall  avail  the  1 4e6. 
tenant,  just  as  if  he  had  entered  upon  the*  tenant,  and  after- 
wards enfeoffed  him,  &c,,  this  is  not  true  in  every  case:  for  ^;J2l*^%. 
in  the  first  case  of  these  two  cases  aforesaid,  if  the  disseisee  ^J!2l^^^ 
had  entered  upon  the  feoffee  upon  condition,  and  afterwards  ^S^J^n 
enfeoffed  him,  then  should  the  condition  be  wholly  defeated  ^^^Siutto 
and  avoided.    And  so  in  the  second  case,  if  the  disseisee  SmftomM 
enter  and  enfeoff  him  that  granted  the  rent-chai^,  then  is  Saa«umX 


wi^eftmtnf 


the  rent-charge  annulled  and  avoided;  but  it  is  not  avoided 
by  any  such  release  without  entry  made,  &c.  ImtZam- 

^78  Also,  if  a  man  be  disseised  by  an  infant,  who  aliens  in  jj^j^g^  ^„ 
fee,  and  the  alienee  dieth  seised,  and  his  heir  entereth,  the  ^^^%^ 
alienor*  being  within  age,  now  is  it  in  the  election  of  the  'txtSi^Sia 
alienor  to  have  a  writ  Dum  fait  infra  mtatemy  or  a  writ  of  !S.dM«d&y 
right  against  the  heir  of  the  alienee;  and  whichever  writ  of  ^^^SSHHik 

que  ascuns  aunt  dit  que  lou  lentre  de  home  est  eongeahU  eur 
un  tenaunt,  eil  releesast  a  mesme  le  tenaunt,  que  ceo  atailleroit 
a  le  tenaunt,  sicome  il  uet  entre  sur  le  tetutunt,  et  puis  Juy 
enfeoffa^  ^.,  ceo  nest  pas  veray  en  eheseun  cos:  qar  en 
le  premier  eas  de  les  deux  avantditz  eases,  si  le  disseisi  ust 
entre  sur  U  feoff i  sur  eondicion,  et  puis  luy  enfeoff  a,  donques 
serroit  la  eondicion  tout  defete  et  avoyde.  Et  issint  en  le 
seconde  case,  si  le  disseisi  entrast  et  enfeoffast  celuy  qui 
graunta  le  rent-eharge,  donques  serroit  le  rente^harge  anientie 
et  avoyde;  mes  il  nest  pas  avoyde  per  ascun  tiel  reles  sauns 
entrSfait,  ^e. 

478  Item,  si  home  soit  disseisi  per  un  enfaunt,  le  quel  aliena 
en  fee,  et  kdienS  devie  seisi,  et  son  heire  entra,  esteant  lalien- 
our*  deins  age,  ore  est  en  eleccion  dalienour  daver  un  brief 
Dum  ftdt  infra  setatem,  ou  brief  de  droit,  enversleire  dalieni; 


*  The  word  alienor  is  printed  disteisor  in  all  other  oopiei  than  the 
three  earliest  editions. 
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/to  10  a,  and  the  two  he  will  choose,  he  ought  thereby  to  recover  by  law. 
mdD.hu'  And  also  he  can  enter  into  the  land  without  any  recovery; 
uteditteuor      and  in  this  case  the  entry  of  the  disseisee  is  taken  away,  &c. : 

being  within  •^  ■' 

ttrMT ^.  <h«  but  in  this  case  if  the  disseisee  release  his  right  to  the  heir  of 

Mr  ef  a 'the*  the  alienee,  and  afterwards  the  disseisor  bringeth  a  writ  of 

^^^nUiee!  ^^^  sgaiust  the  heir  of  the  alienee,  and  he  join  the  mise 

^^t^taiSn^  Upon  the  mere*  right,  &c.,  the  grand  assise  ought  by  the  law 

d^S^f  tHi  to  ^^»  that  the  tenant  hath  more  mere  right,  &c.,  than  hath 

^^Sh^  the  disseisor,  for  this  that  the  tenant  hath  the  right  of  the  dis- 

T^^riSt.  seisor  by  his  release,  the  which  is  the  most  ancient  and  mere 

D!o3!!^are-  right.    For  by  such  release  all  the  right  of  the  disseisee 

mtditfterwariie  passeth  to  the  tenant,  and  is  in  the  tenant.     And  to  this  some 

ef  right,  he  havc  Said,  that  in  such  case  where  a  man  hath  right  to  lands 

ii^  the  rebate  OT  tenements,  but  his  entry  is  not  lawful,  if  he  release  to  the 
tenant,  &c.,  [all  his  right,  &c.t],  that  such  release  shall  enure 
by  way  of  extinguishment:  so  far  as  concerns  this  it  may  be 

et  quel  brief  deux  il  esUera,  il  doit  recoverer  per  la  ley.  Et 
auxi  ilpoet  entrer  en  la  terre  eautu  ascun  recoverer;  et  en  ceo 
COS  lentre  le  dieseisi  est  tolle,  ^c. :  mes  en  ceo  cas  ei  le  disseisi 
releesa  eon  droit  a  leire  dalienS,  et  puis  le  diueieour  porta 
brief  de  droit  envers  leire  dalienS,  et  iljoyndra  le  myee  sur  le 
mere  droits  ^c,  le  graunde  aeeise  doit  trouverper  la  ley,  que  le 
tenaunt  ad  pluie  mere*  droit,  ^c,  que  ad  le  diseeieour,  pur  ceo 
que  le  tenaunt  ad  le  droit  del  diseeisi  per  eon  reles,  le  quel  est 
pluis  auncien  et  pluis  mere  droit,  Qar  per  tiel  reles  tout  le 
droit  del  disseisi  passa  a  le  tenaunt,  et  est  en  le  tenaunt.  Et 
a  ceo  ascuns  ount  dit,  que  en  tiel  cas  lou  home  ad  droit  a 
terres  ou  tenement es,  mes  son  entri  nest  pas  congeahle,  silreles^ 
east  at  tenaunt,  ^c,  [tout  son  droit,  ^c.f],  que  tiel  reles  urera 
per  voye  dexHentisement :  quaunt  a  ceo  poet  estre  dit,  queeeo 


*  The  word  mere  is  in  all  the  copies  of  RastelVt  Transl.  printed 
elere. 

t  The  words  within  brsckets  do  not  appear  in  RtuteWe  Transl.,  the 
previous  ^e.  evidently  supplies  these  words. 
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said,  that  this  is  truth,  as  to  him  that  releaseth:  for  hy  his  re- 
lease he  hath  dismissed  himself  completely*  of  all  his  right,  as 
to  his  person;  hut  yet  the  right  which  he  hath,  can  well  pass 
to  the  tenant  by  his  release.     For  it  should  be  inconyeni- 
ent  that  such  ancient  right  should  be  extinct  altogether,  &c. 
For  it  is  commonly  said,  that  rieht  cannot  die.     *79  But  re-  Release  per 
lease  which  goeth  by  way  of  extinguishment  against  all  per-  u»tateae^Mt 
sons  (m),  is  where  he  to  whom  the  release  is  made,  cannot  haye  •Jj^^'Js?'^ 
that  which  to  him  is  released,  &c.     As  if  there  be  lord  and  U^I^Jf- 

'  nant;  ton  re- 

tenant,  and  the  lord  release  to  the  tenant  all  the  right  that  he  JJ^^J^^ 
hath  in  the  seignoryf,  or  all  the  right  that  he  hath  in  the  ^'^JJSST*^ 

misoperatettt* 

eat  verity,  quant  a  celuy  qui  relessast :  qarper  son  reles  il  ad  Uiy  ment, 
dismisse  nettement*  de  tout  mm  droits  quaunt  a  sapersone  ;  mes 
unqore  le  droit  queil  avoet,  bien  poet  passer  a  le  tenaunt  per  son 
reles,  Qar  inconvenient  serroit  que  tiel  auncien  droit  serroit 
extient  tout  ousterment^  ^c.  Qar  il  est  communement  dit 
que  droit  ne  poet  pas  murier,  *79  Mes  relesse  que  va  per 
voye  dextientisement  enters  toutes  persones,  est  leu  celuy  a  qui 
le  reles  est  fait,  ne  poet  aver  ceo  que  a  luy  est  relesse^  ^c, 
Sicome  si  soient  seigneur  et  tenaunty  et  le  seignour  relessa  al 
tenaunt  tout  le  droit  qil  ad  en  la  seignouriefy  ou  tout  le  droit 

*  This  word  does  not  occur  in  Leitou  8f  M.,  Machl.,  or  Roh.,  but  it 
is  given  in  the  Camb.  MSS.,  later  copies  read  quiiement  which  has  the 
same  meaning. 

t  Services^  Camb.  MSS. 


(m)  Here  Lyttleton  putteth  a  which  having  some  quality  of  such 
diversity  between  releases  which  releases  are  said  to  enure  by  way  of 
enure  by  way  of  extinguishment  extinguishment,  but  in  troth  do 
agunst  all  persons,  and  whereof  all  not ;  for  that  he  to  whom  the  re- 
persons  may  take  advantage,  and  lease  is  made  may  receive  and  take 
releases  which  in  respect  of  some  the  thing  released.  And  here  Lyt- 
persons  enure  by  way  of  extinguish-  tleton  putteth  cases  where  releases 
ment,  and  of  other  persons  by  way  do  absolutely  enure  by  extinguish- 
of  mitter  le  droit.  Or  between  re-  ment  without  exception,  having  re- 
leases which  in  deed  enure  by  ex-  spect  to  all  persons,  and  first,  of  the 
tinguishment ;  for  that  he  to  whom  lord  and  tenant ;  secondly,  of  the 
the  release  is  made,  cannot  have  rent-charge;  thirdly,  of  the  common 
the  thing  released ;    and   releases  of  pasture. —  Co,  Lytt.  279.  b, 

K  K 
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tenant  eannat 
qfhimteif. 

S.  The  tame 

eaeeqfare- 

leaaefivmthe 

grantee  of 

renH-ehargt  to 

the  owner  qf 

the  land,  or  a 

rdeaaeofeom- 

nmmofpaetMre 

orpr^ti 

pfCDara. 

Lease /hrli^f 
Tenutinaer  tii 
fee.  \f  tenant 
JtfrHJhhad 
e^ff9tedare^ 
eatery  t  re- 


land,  &c.^  such  release  goeth  by  way  of  extmgnishinent 
against  all  persons,  because  that  the  tenant  cannot  have  this 
of  himself.  ^^  In  the  same  manner  it  is  of  a  release  made 
to  the  tenant  of  the  land  of  a  rent-charge  or  common  of 
pasture,  &c.,  because  the  tenant  cannot  hare  that  which  \xi 
him  is  released,  &c.,  so  such  releases  shall  enure  by  way  of 
extinguishment  against  all  persons  (n)*. 

^^  Also  to  prove  that  the  grand  assise  ought  to  pass  for 
the  tenantf  in  the  case  aforesaid,  I  have  oflen  heard  in  the 
reading  of  the  statute  of  West.  2,  which  began  thus: — "  In 
"  casu  quando  vir  amiserit  per  defaltam  tenementum  quod  fuit 


^  ad  en  la  terrey  ^c,  tiel  reles  va  per  voy  de  extientisemerU 
envera  toutea  personea,  pur  ceo  que  le  tenaunt  ne  poet  aver 
ceo  de  luy  meeme,  **>  ^fg  meeme  le  manere  est  de  relet  fait 
al  tenaunt  del  terre  dun  rente-charge  ou  comen  de  pasture,  ^c, 
pur  ceo  que  le  tenaunt  nepoet  aver  ceo  que  a  luy  est  relesse,  ^., 
issint  tielx  relesses  ureront  toutz  foitz  per  voye  dextientise- 
ment  envers  toutes  persanes* . 

^1  Item,  de  prover  que  le  graunde  assise  doit  passer  pur  le 
tenaunt\  en  le  cas  avauntdity  jeo  ay  oye  sovent  en  la  lecture  de 
lestatuit  de  Westminster  secotide,  que  commence,  *^  In  casu 
*'  quando  vir  amiserit  per  defaltam  tenementum  quod  fitit  jus 


*  The  reading  of  the  text  is  conformable  to  the  three  earliest  editions 
and  the  Paper  MS.  The  reading  of  all  subsequent  editions  concludes 
this  section — by  way  qf  extinguishment  in  all  waye. 

t  This  appears  demandaunt  in  every  copy  of  Lytt.  In  that  copy  of 
Roh.  penes  ed,,  the  word  tenant  is  substituted  by  a  cotemporary  hand ; 
and  in  other  copies  of  Lytt.  penes  ed,,  this  alteration  appears  to  have 
been  made  by  the  first  possessors,  so  that  this  misprint  has  been  long 
known  to  be  an  error.     Sir  Edward  Cokey  however,  passed  it  over. 


(n)  If  the  lord  sell  the  freehold  this  also  is  a  release  per  exOm^ 

of  the  inheritance  of  the  copyhold  guisher  lesUUe,  and  the  copyhold 

to    another,    and    afterwards    the  interest  becomes  extinct.     1  Letm. 

copyholder  release  to  a  purchaser,  102.  (WaJttfard's  ease). 
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jus  uxoris  suae,  &c.",  that  at  common  law  before  the  said  star 


UNM  without 

tute,  if  lease  were  made  to  the  tenant  for  term  of  life,  the  '«>ii«^  ttu 

remainder  over  in  fee,  and  a  stranger  by  feigned  action 

recovered  against  the  tenant  for  life  bj  default,  and  afterwards 

the  tenant  dieth,  he  in  the  remainder  had  no  remedy  before 

the  statute,  because  he  had  not  any  possession  of  the  land. 

^^  But  if  he  in  the  remainder  had  entered  upon  the  tenant  a  dimei^ingat' 

for  life,  and  him  disseised,  and  afterwards  the  tenant  enter  anddtjMedbtf 

the  entry  0/ 

upon  him,  and  afterwards  the  tenant  for  life  lose  by  such  ^^J^^^ 

'r  »  J  hath,  i»  etfffl- 

recovery,  that  is  to  say,  by  default,  and  die,  now  he  in  the  JJJJV^^J; 
remainder  may  well  have  a  writ  of  right  against  him  that  re-  JJJ^iJ*^J^ 
covered,  because  the  mise  shall  be  joined  solely  upon  the  mere  caL'ytTm 
right,  &c.     Yet  in  this  case  the  seisin  of  him  in  the  remain-  ^,i^^t, 
der  was  defeated  by  the  entry  of  the  tenant  for  term  of  life,  ^^th^^!^** 
But  peradventure  some  will  argue  and  say,  that  he  shall  not  ^^^^ 
have  writ  of  right  in  this  case,  for  that  when  the  mise  is  ^Sdi^^irm 
joined,  it  is  joined  in  such  manner,  sciL  if  (t.  e,  whether)  the 
tenant  hath  more  mere  right  to  the  land  in  the  manner  as  he 

**  uxoria  nue,  ^c.**  que' a  le  eomen  leydevant  leatatuit,  «  lees 
€ait/ait  a  le  ienaunt  pur  terme  de  vie,  le  remeyndre  ouetreen 
fee,  et  un  eatraunge  per  feynt  aecion  recover  aet  envers  le  tenaunt 
a  terme  de  vie  per  defaut,  et  puis  le  tenaunt  mantst,  celuy  en  le 
remeyndre  navoit  aecune  remedie  devant  leetatuit,  pur  ceo  quU 
navoit  cucun  possession  del  terre.  *82  jjjfgg  gi  celuy  en  le  re^ 
meyndre  ust  entre  sur  le  tenaunt  a  terme  de  vie,  et  luy 
disseisist,  et  apres  le  tenaunt  entra  sur  luy,  et  apres  le  te- 
naunt a  terme  de  vie  perda  per  tiel  recoverer,  cestassavoir, 
per  de/aut,  et  morust,  ore  celuy  en  le  remeyndre  Hen  poet  aver  • 
brief  de  droit  envers  celuy  qui  recover ast,  pur  ceo  que  le  myse 
serra  joynt  solement  sur  le  mere  droit,  ^c.  TJnqore  en  ceo 
eas,  le  seisin  de  celuy  en  le  remeyndre  fuist  defete  per  lentrS 
del  tenaunt  a  terme  de  vie.  Mes  peraventure  ascuns  voillont 
arguer  et  dire,  que  il  navera  brief  de  droit  en  ceo  cas,  pur  ceo 
que  quant  le  myse  est  joynt,  il  est  joynt  en  tiel  manere,  scil. 
si  le  tenaunt  adpluis  mere  droit  a  la  terre  en  le  manere  come 
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Modoet 

forma  in 

mani/casa 

wcrdaufform 

inpleamnf( 

and  not  wiirdt 

o/mbttemee. 


OiueKihere 


holdeth,  than  the  demandant  hath  in  the  manner  as  he  de- 
mandeth;  and  for  that  the  seisin  of  the  demandant  was 
defeated  hy  the  entry  of  the  tenant  for  term  of  Ufe,  &c.,  then 
he  hath  no  right  in  the  manner  as  he  hath  demanded  (o) : 
4^  To  this  it  may  he  said,  that  these  words,  tnodo  et  forma 
prout,  ^c,  in  many  cases  are  words  of  form  of  pleading,  and 
not  words  of  suhstance:  for  if  a  man  bring  a  writ  of  entry  in 
ca9u  proviso,  of  the  alienation  made  by  the  tenant  in  dower 
to  his  disinheritance,  and  counteth  of  the  alienation  made  in 
fee,  and  the  tenant  saith,  that  he  did  not  ahen  in  manner  as 
the  demandant  hath  declared,  and  upon  this  they  are  at 
issue,  and  it  is  found  by  verdict,  that  the  tenant  had  aliened 
in  tail,  or  for  term  of  another's  Hfe,  the  demandant  shall 
recover,  and  yet  the  alienation  was  not  in  manner  as  the 
demandant  had  declared. 

^^  Also  if  there  be  lord  and  tenant,  and  the  tenant  hold  of 


il  tienty  que  le  demaundant  ad  en  le  manere  come  il  ad  de- 
maunde ;  et  pur  ceo  que  le  seisin  del  demaundant  faist  de* 
fete  per  lentre  de  le  tenaunt  a  terme  de  vie,  ^c,  donques  il 
nod  nul  droit  en  le  manere  come  il  ad  demaunde :  *^  A  ceo 
poet  estre  dit,  que  ceux  parolx,  modo  et  forma  prout,  &c.,  in 
moltes  des  cases  sount  parolx  de  fourme  de  pleder,  et  nemy 
parolx  de  suhstance :  qar  si  home  porta  brief  dentre  in  casu 
proviso,  del  alienacion  fait  per  le  tenaunt  en  dower  a  son  dis^ 
heritaunce,  et  counta  del  alienacion  fait  en  fee,  et  le  tenaunt 
dit,  qil  naliena  pas  en  le  manere  come  le  demaundant  ad 
declare,  et  sur  ceo  sount  a  issue,  et  trove  est  per  verdit,  que  le 
tenaunt  alienast  en  le  taille,  ou  pur  terme  dautre  vie,  le  de- 
mandaunt  recovera  ;  unqore  lalienacion  ne  fuist  en  le  manere 
come  le  demaundant  avoit  declare. 

^^  Auxi  si  soient  seignxmr  et  tenaunt,  et  le  tenaunt  tient 


(o)  And  thus  the  original  dis- 
seisee,  having  more  mere  right  than 
the  demandant^  may  grant  a  re- 
lease which  shall  enure  per  metlre 


et  vettre  that  right  in  the  relessee, 
notwithstanding  he  has  no  longer  a 
right  of  entry. — Cb.  Lytt  278.  b. 
Bit90*8  Introd,  p.  41,  n. 
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tlie  lord  by  fealty  only,  and  the  lord  distrain  the  tenant  for  modoet 

,  ,  ,  .  forma  an  ftirt 

rent,  and  the  tenant  bring  writ  of  trespass  against  his  lord  tooni«</>brm, 
for  his  cattle  so  taken,  and  the  lord  plead  that  the  tenant 
holds  of  him  by  fealty  and  certain  rent,  and  for  the  rent  be- 
hind he  came  and  distrained,  &c.,  and  demand  judgment  of 
the  writ  brought  against  him,  qaare  vi  et  armis,  ^e.  ;  and  the 
other  saith,  that  he  doth  not  hold  of  him  in  the  manner  he 
supposes,  and  upon  this  they  are  at  issue,  and  it  is  found  by 
verdict  that  he  holdeth  of  him  by  fealty  only,  in  this  case  the 
writ  shall  abate,  and  yet  he  doth  not  hold  of  him  in  the  man- 
ner as  the  lord  hath  said,  for  the  matter  of  the  issue  is, 
whether  the  tenant  holdeth  of  him  or  no  ?  For  if  he  holdeth 
of  him,  although  that  the  lord  distrain  the  tenant  for  other 
services  which  he  ought  not  to  have,  yet  such  writ  of  trespass, 
qaare  vi  et  armis,  ^c,  doth  not  he  against  the  lord,  but 
shall  be  abated. 

485  Also  in  writ  of  trespass  for  battery,  or  for  goods  carried  Transitory  ae- 
away,  if  the  defendant  plead,  not  guilty,  in  manner  as  the 
plaintiff  supposes,  and  it  is  found  that  the  defendant  is  guilty 

del  seignour  perjealti  solement,  et  le  aeignour  distreigna  le  ie- 
naunt  pur  rente,  et  le  tenaunt  porta  brief  de  trespas  envers  le 
teignovT  pur  ees  avers  issint  prisez,  et  le  seignour  pleda  que  le 
tenaunt  tient  de  luy  perfealtS  et  certeyn  rente,  et  pur  le  rente 
arere  il  vient  et  distreigna,  ^c,  et  demaundejuggement  de  brief 
porte  envers  luy,  quare  vi  et  armis,  &c. ;  et  lautre  dit  que  il 
ne  tient  de  luy  en  le  manere  come  il  supposa,  et  sur  ceo  sount 
a  issue,  et  trove  est  per  verdit  quit  tient  de  luy  per  fealti 
tantum,  en  ceocas  le  brief  abatera,  etunqoreilne  tient  de  luy 
en  le  manere  come  le  seignour  avoet  dit,  qar  le  matere  del  issue 
est,  le  quel  le  tenaunt  tient  de  luy  ou  nemy  ?  Qar  sil  tient 
de  luy,  eoment  que  le  seignour  distreigna  le  tenaunt  pur  autres 
services  que  ne  doit  aver,  unqore  tiel  brief  de  trespas,  quare 
vi  et  armis,  &c.,  ne  gist  envers  le  seignour,  mes  setra  abate. 

*85  Jluxi  en  brief  de  trespas  de  baterie,  ou  des  biens  em- 
portes,  si  le  defendant  plede,  riens  culpable,  en  le  manere  come 
le  pleintifad  suppose,  et  trove  est  que  le  defendant  est  culpa- 
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in  another  town^  or  at  another  day  than  the  plaintiff  hath 

supposed,  yet  he  shall  recover.     And  in  many  other  cases 

these  words,  9ciL  '*  in  the  manner  as  the  demandant  or  the 

plaintiff  hath  supposed,"  are*  not  any  matter  of  the  substance 

of  the  issue:  for  in  writ  of  right,  where  the  mise  is  joined 

upon  the  mere  right,  it  is  as  much  as  to  say,  and  to  such 

effect,  scil.  who  hath  the  more  mere  right,  the  tenant  or  the 

demandant,  to  the  thing  in  demand? 

DigHneiion  ^^  Also,  if  a  man  be  disseised,  and  the  disseisor  die  seised^ 

when  the  po*-    &c.,  and  his  son  and  heir  is  in  by  descent,  and  the  disseisee 

draw  the  right  cutcr  upou  the  hcir  of  the  disseisor,  the  which  entry  is  a  dis- 

u  and  when     scisiu,  &c.,  if  the  hcir  bring  assise  or  writ  [of  entry  in  nature 

LytL  203,  b.     of  assisc,  hc  shall  recoTer  (p) ;  but  if  the  heir  bring  writf]  of 

ble  en  autre  vilUy  au  a  autre  jour  que  le  pleintif  ad  suppoBCy 
unqore  il  recovera.  Et  en  moltes  plusours  autres  eases  ceulx 
parolxy  scil.  "  en  le  manere  eomele  demaundant  au  le  pleintif 
ad  suppose,**  ne  sont*  ascun  matere  del  substance  del  issue : 
qar  en  brief  de  droit,  lou  le  myse  est  joint  sur  le  mere  droit, 
il  est  a  tant  adire,  et  a  tiel  eff^ecte,  scil.  le  quel  ad  lepluis 
mere  droit,  le  tenaunt  ou  le  demaundant,  al  chose  en  demanded 
4^  Item,  si  home  soit  disseisi,  et  le  disseisour  devie  seisi, 
^c,  et  son  fitz  et  heire  est  eins  per  discent,  et  le  disseisi 
entra  sur  leire  le  disseisour,  lequel  entrS  est  un  disseisin, 
^c,  si  leire  porta  assise  ou  brief  [dentre  en  nature  de  assise, 
il  recovera  ;  mes  si  leire  porta  brieff]  de  droit  envers  le  dia- 


*  Letfou  Sf  M,,  MaehLi  Roh,t  Pyru.  1516,  and  Redm.,  read  this  pas- 
sage, nefont  ascun  manere  del  substance — ^which  has  been  translated  by 

Sir  E.  Coke— do  not  make &c.    The  first  misreading  of  the  passage 

is  the  placing  the  (f)  for  the  long  (f).  The  second  misreading,  manner  for 
matter,  has  been  corrected  by  the  later  copies,  and  by  RattelVs  Transla- 
tion, with  the  words  in  the  text. 

t  The  words  withm  brackets  do  not  appear  in  the  three  earliest 
editions  or  inlZM/e/r^TransUition,  but  they  aregiyen  in  Che  Camb.  MSS. 


{p)  And  the  reason  hereof  is,  for     that  in  the  writ  of  right  mentionedl 
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right  against  the  disseisee,  he  shall  be  barred;  for  that  when 
the  grand  assise  is  sworn,  their  oath  is  upon  the  mere  right, 
and  not  upon  the  possession:  for  if  the  heir  of  the  disseisor 
had  brought  an  assise  of  novel  disseisin,  or  writ  of  entry  in 
nature  of  assbe,  and  recovered  against  the  disseisee,  and  sued 
execution,  yet  can  the  disseisee  have  writ  of  entry  in  the 
per  against  him,  of  the  disseisin  done  to  him  by  his  father, 
or  he  can  have  against  the  heir  writ  of  right;  ^^  but  if  the 
heir  ought  to  recover  against  the  disseisee  in  the  case  afore- 
said, by  writ  of  right,  then  all  his  right  should  be  clearly 
gone,  for  this  that  final  judgment  would  be  given  against 
him,  which  should  be  against  reason  where  the  disseisee  hath 
the  more  mere  right.  ^^  And  know  ye,  my  son,  that  in  a 
writ  of  right,  after  that  the  four  knights  have  chosen  in  the 

teisiy  il  serra  harre  ;  par  eeo,  que  quant  le  graund  assise  est 
jurre,  lour  serement  est  sur  le  mere  droit,  et  nemy  sur  la  pos- 
session :  qar  si  leire  le  disseisour  portast  un  assise  de  no,  diss, 
ou  brief  dentre  en  nature  dassise,  et  recover ast  vers  le  disseisi, 
et  suist  execucion,  unqore  poet  le  disseisi  aver  brief  dentre  en 
le  per  envers  luy,  de  le  disseisin  fait  a  luy  per  son  pere,  ou  il 
poet  aver  envers  leire  brief  de  droit ;  *88  ftie^  gi  i^re  doit  re* 
coverer  envers  le  disseisi  en  le  cos  avauntdit,  per  brief  de 
droit,  donques  tout  son  droit  serroit  elerement  ale,  pur  ceo 
que  juggement  finall  serroit  done  envers  luy,  que  serroit  en' 
contre  reason  Urn  le  disseisi  ad  le  pluis  mere  droit,  ^e, 
489  JSt  sachez,  mon  ftz,  que  en  brief  de  droit,  apres  ceo  que  les 
quater  chivaliers  ont  eslues  en  le  graund  assise,  donques  il 


and  in  all  other  copies.  Sir  Edward  Coke  has  commented  upon  these 
words,  see  n.  (/?),  In  RatteiVt  Translation,  clere  (clear)  right,  is 
given  for  mere  right. 


in  the  next  section,  the  charge  of     upon  the  mere  right,  and  not  upon 
the  grand  asnse  upon  their  oaths  is     the  possession.— CSd.  Lytt,  283.  b. 
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Rdeasede 

metterle 
droit  to  one 
not  having  the 
freehold, 
sometimes 
good ;  viz.  if 
tenant  alient 
pending  writ, 
and  demand- 
ant reteam  to 
him,  reiea»e  i* 
good;  becatue 
thedemand- 
antigutopped 
to  eay  that  the 
tenant  is  not 
tenant  as  eup- 
poeedbyVie 
euit. 

Andeo\fdt- 


teaaeto 
vouchee;  in 
boffteaeeethe 
tenanei^isin 
iaw.ii4S, 

RdeMeof 


grand  assise^  then  there  is  no  greater  delay  than  in  a  writ  of 
fonnedon,  after  that  the  parties  be  at  issue,  &c.  (t.  e,  or  de- 
murrer). And  if  the  mise  be  joined  upon  battle,  then  there 
is  less  delay. 

^90  Also,  release  of  all  the  right,  &c.,  in  some  case  is  good, 
when  made  to  him  that  is  supposed  tenant  in  law,  albeit  he 
hath  nothing  in  the  tenements.  As  in  prmcipe  quod  red- 
daty  if  the  tenant  alien  the  land  pending  the  writ,  and  after- 
wards the  demandant  release  to  hin^  all  his  right,  &e.,  that 
release  is  good,  because  he  is  supposed  to  be  tenant  by  the 
suit  of  the  demandant,  and  yet  he  hath  nothing  in  the  land 
at  the  time  of  the  release  made. 

491  In  the  same  manner  it  is,  if  in  praecipe  quod  reddat 
the  tenant  Touch,  and  the  vouchee  enter  into  the  warranty,  if 
afterwards  the  demandant  release  to  the  vouchee  all  his  right, 
&c.,  this  is  good  enough,  for  this  that  the  vouchee,  after  that 
he  hath  entered  into  the  warranty,  is  tenant  in  law  to  the  de- 
mandant, &c. 

4^  Also,  as  to  releases  of  actions  real  and  personal,  it  is  thus, 


nad  pluis  greindre  delay e  que  en  un  brief  de  /ormedon,  apres 
ceo  que  le  parties  eount  a  is^ue,  ^c.  Et  si  le  myee  aoitjoynt 
mtr  le  batell,  donques  il  ad  meyndre  delaye, 

490  Item,  relesse  de  tout  le  droit,  ^c,  en  ascun  cas  est  ban, 
fait  a  celuy  qui  est  suppose  tenaunt  en  ley,  coment  quit  nad 
riens  en  les  tenementes.  Sicome  en  praecipe  quod  reddat, 
si  le  tenaunt  aliena  la  terre  pendant  le  brie/,  et  puis  le  de- 
maundant  relessa  a  luy  tout  son  droit,  eel  reles  est  ban, 
pur  ceo  que  il  est  suppose  desire  tenaunt  per  le  suyt  del 
demaundant,  et  unqore  il  ny  ad  riens  en  la  terre  al  temps  del 
reles  fait, 

491  En  mesme  le  manere  est,  si  en  praecipe  quod  reddat  le 
tenaunt  vouehe,  et  le  vouchi  entra  en  la  garrantie,  si  apres  le 
demaundant  relessa  al  voucM  tout  son  droit,  ^c,  ceo  est  as- 
setes  bone,  pur  ceo  que  le  vouck6,  apres  ceo  que  il  avoet  entre 
en  In  garrantie,  est  tenaunt  en  ley  al  demaundant,  ^c, 

492  Item,  quant  a  relesses  daccions  realx  et  personelx,  il 
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that  some  actions  are  mixed  in  the  realty  and  in  the  person-  actioas  real 
alty;  as  if  an  action  of  waste  be  sued  airamst  the  tenant  for  Retaueo/rmi 
term  of  life,  this  action  is  in  the  realty,  because  the  place  mixed  acuon. 
wasted  shall  be  recovered;  and  also  is  in  the  personalty,  be- 
cause the  treble  damages  shall  be  recorered  for  the  wrong 
and  waste  done  by  the  tenant;  howsoever,  in  this  action  a  re- 
lease of  actions  real  is  a  good  plea  in  bar;  and  so  is  a  release 
of  actions  personal*. 

^^  In  the  same  manner  it  is  in  assise  of  novel  disseisin,  for  inom^i^no- 
this  that  it  is  mixed  in  the  realty  and  in  the'personalty.  But  agahutduui' 
if  such  assise  be  arraigned  againstf  the  disseisor  and  the  te-  """^'.^^^ 

est  issinty  que  ascuns  accions  sont  mixtes  en  le  realte  et  en  le 
personalte;  neome  un  accian  de  waste  sue  enters  le  tenaunt  a 
terme  de  me,  cest  accion  est  en  le  realtS,  pur  ceo  que  le  lieu 
waste  serra  recovere ;  auxi  est  en  le  persanalte,  pur  ceo  que 
les  trebles  damages  serront  recoverespur  le  tort  et  wast  fait 
per  le  tenaunt ;  et  pur  taunt  en  cest  accion,  un  reles  daccions 
realxest  bonplee  en  barre  ;  et  issint  est  un  reles  daccions  per- 
sonelx*, 

^94  £lfi  mesme  le  manere  est  en  assise  de  no.  diss.,  pur  ceo 
quit  est  mixte  en  le  realte  et  en  le  personalte.  Mes  si  un 
tiel  assise  soit  arraigns  enversf  le  disseisour  et  le  tenaunt,  le 


*  At  this  place  in  Redm.  and  in  the  later  copies,  occurs  the  follow- 
ing interpolation,  which  forms  the  493rd  section  of  Lyttleton,  as  sub- 
divided by  Westt  1581 : — And  in  a  quare  impedit,  a  release  of  actions  per- 
sonal is  a  good  plea,  and  so  is  a  release  of  actions  real ;  per  Martin^  Quod 
fait  conee89um.  HiL  9  H.  6,/o.  57,  upon  which  SirE.  Coke  remarks — 
**  This  is  an  addition  to  Lyttleton,  which  although  it  be  law,  and 
the  book  truly  cited,  yet  I  pass  it  over." — Co,  Lyit.  285.  b.  In  Berth. ^ 
Middl,,  Sm.f  Powell,  and  Tottyl  1554,  this  interpolation  appears  as 
a  side-note,  but  Redm.  gives  it  as  a  side-note  and  also  as  portion  of  the 
text. 

t  The  word  envere,  against,  has  been  corrupted  by  the  later  copies 
into  enter,  between.  Rastelfe  Transl.  renders  this  passage  as  follows : — 
But  ifeueh  assise  be  arraigned  against  the  disseisor,  the  tenant  of  the  dis- 
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(tfaetiom*  lumt,  the  dlsseisor  can  well  plead  a  release  of  actions  per- 

ptnottulm  but 

mtt <iraetum»    sonal  to  bar  the  assise;  but  not  a  release  of  actions  real;  for 


ml, 

no  one  shall  plead  release  of  actions  real  in  assise,  but  the 
tenant. 
Rrieaaeo/au        ^^  Also,  in  such  aciions  real  which  ought  to  be  sued 
fSlMbJ^Mk    against  the  tenant  of  the  freehold,  if  the  tenant  have  a  release 
tmantqftha     of  actions  real  of  the  demandant  made  unto  him  before  the 
writ  purchased,  and  he  plead  this,  it  is  a  good  plea  for  the 
demandant  to  say,  that  he  who  pleaded  the  plea  had  nothing 
in  the  freehold  at  the  time  of  the  release  made;  for  then  he 
had  no  cause  to  have  any  action  real  against  him. 
Remedie*  not       ^^  Also,  in  such  casc  whcrc  a  man  can  enter  into  lands  or 
lease;  viV^     tenements,  and  also  can  have  an  action  real  thereof,  which  is 
enter, aretooM  giTcu  to  him  bj  the  law,  agaiust  the  tenant,  &c.,  if  in  this 
doth  not  bar      casc  the  demandant  release  to  the  tenant  all  manner  of 
right,  beatuse    actious  real;  yet  this  shall  not  bar  the  demandant  of  his 

he  hath  an-  '' 

other  remedjf, 
vi%.  to  enter. 

s«cu«j«r*«r»    diMeisour  hien  poet  pleder  un  reles  daccums  peraonebe  pur 
Lntwa i*     harrer  lamse ;  mes  nemye  un  reles  daccums  realx ;  qar  nul 
pledera  reles  daccions  realx  en  assise,  forsque  le  tenaunt, 

^95  Item,  en  tielx  accions  realx  que  covient  destre  sues  en- 
ters tenaunt  del  franktenetnent,  si  le  tenaunt  ad  un  reles  dac- 
dons  realx  del  demaundant  fait  a  luy  devant  le  brief  pur- 
chase, et  ilpleda  ceo,  il  est  hon  plee  pur  le  demaundant  a  dire, 
que  celuy  qui  pleda  le  plee  navoit  rien  en  le  frankienement  al 
temps  de  reles  fait ;  qar  adonques  il  navoit  cause  daver  ascun 
accion  real  envers  luy, 

*9^  Item,  en  tiel  cas  ou  home  poet  entrer  en  terres  ou  tene- 
mentes,  et  auxi  poet  aver  un  accion  real  de  ceo,  que  est  done 
per  la  ley,  envers  le  tenaunt,  ^c,  si  en  ceo  cas  le  demandaunt 
relessa  al  tenaunt  toutes  maneres  de  accions  realx  ;  unqore  ceo 
ne  tollera  le  demaundant  de  son  entri,  mes  le  demaundant 


seisor  mtty  plead  a  release  qf  all  actions  personal  to  bar  the  assise; 
but  not  release  qf  actions  real,  for  none  shall  plead  a  release  of  all 
actions  real  in  assise ^  but  the  tenants,  ^c. 
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entry,  bat  the  demandant  can  well  enter  notwithstandine  iButreuaM^^ 

^                                                      ,          ,                                                        .     ^  all  demand* 

sach  release,   because  notbinir  is  released  but  the  action.  bar»an«Hr. 

^97  In  the  same  manner  is  it  of  things  personal;  as  if  a  man  soffoodtm^ 

by  wrong  take  my  goods,  if  I  release  unto  him  all  actions  ttfiSreSmt^ 
personal,  yet  I  am  able  by  law  to  take  my  goods  out  of  his 
possession. 

^9S  Also,  if  I  hare  cause  to  have  a  writ  of  detinue  of  my  Tfunasoni*, 

goods  against  another,  albeit  that  I  release  to  him  all  actions  right u^ 

personal,  yet  I  can  take  my  goods  out  of  his  possession;  be-  ont^A« action. 
cause  no  right  of  the  goods  is  released  to  him,  but  only 
the  action,  &c. 

^99  Also,  if  a  man  be  disseised,  and  the  disseisor  make  whenthena. 

feoffment  to  divers  persons  to  his  use,  &c.,  and  the  disseisor  tteaetton^ 

continually  taketh  the  profits,  &c.,  and  the  disseisee  release  pemoroftha 

unto  him  all  actions  reaL  and  afterwards  he  sue  asainst  him  abimiMmto 

pieadarBlmm 

a  writ  of  entry  in  nature  of  assise  by  reason  of  the  statute,  9fouaetuma 

•^                                                        ''  real;  now  fly 

[4  H.  4,  c.  7,  and  1 1  H.  6,  c.  4],  because  he  taketh  the  pro-  'i?S^^ 

fits,  &c.    Qutsre,  how  shall  the  disseisor  be  aided  by  the  said  iJ^f^'^ 

release  h   For  if  he  will  plead  the  release  generally,  then  the  JS^SSr**"* 


bien  poet  entrer  nient  contristeant  tiel  reles,  pur  ceo  que  nul 
chose  est  relesse  forsque  laccion.  *97  En  mesme  le  manere  est 
de  choses  personelx ;  sicome  home  a  tort  prent  mes  biens,  si 
jeo  relessa  a  luy  toutes  aecions  personelx,  unqore  jeo  puisse 
per  la  ley  de  prendre  mes  biens  hors  de  sa  possession, 

*98  jiuxi,  si  jeo  ay  cause  daver  brief  de  detenue  de  mes 
biens  vers  un  autre,  coment  que  jeo  relessa  a  luy  toutes  aecions 
personelx,  unqore  jeo  puisse  prendre  mes  biens  hors  de  sa  pos- 
session ;  pur  ceo  que  nul  droit  des  biens  est  relesse  a  luy,  mes 
solement  laccion,  ^c. 

499  Item,  si  home  soit  disseisi,  et  le  disseisour /ait  feqfement 
a  divers  persones  a  son  use,  ^c,  et  le  disseisour  continuelment 
prent  les  profiles,  ^c,  et  le  disseisi  relessa  a  luy  toutes  ae- 
cions realx,  et  puis  il  suist  vers  luy  brief  dentre  en  nature 
dassise  per  cause  de  lestatuit,  pur  ceo  que  il  prent  les  pro- 
files, ^c.  Quiere,  coment  le  disseisour  serra  eide  per  le  dit 
reles  ?     Qar  sil  voille  pleder  le  reles  generalement,  donques  le 


fnree,— Co* 
Lytt.  887.  a 
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Releoieqfaa 
manner  of 
actiong  better 
thanardeiue 
iff  att  manner 
qf  action*  real 
andpereonoL 


demandant  can  say  that  he  had  nothing  in  the  freehold  at 
the  time  of  the  release  made;  and  if  he  plead  the  release 
speciallj,  then  he  must  acknowledge  a  disseisin,  and  then 
can  the  demandant  enter  into  the  land,  &c.,  hj  his  acknow- 
ledgment of  the  disseisin,  &c. ;  hut  peradfenture  hj  special 
pleading  he  may  bar  him  of  action,  albeit  the  demandant  can 
enter,  &c.* 

^^  Also,  if  a  man  sue  appeal  of  felony  of  the  death  of 
his  ancestor  against  another,  albeit  the  appellant  release  to 
the  defendant  all  manner  of  actions  real  and  personal,  this 
shall  not  aid  the  defendant,  for  that  this  appeal  is  not  action 
real,  insomuch  as  the  appellant  shall  not  recover  any  realty 
in  such  appeal;  neither  is  such  appeal  an  action  personal,  in- 
somuch as  the  wrong  was  done  to  his  ancestor,  and  not  unto 
him.  But  if  he  release  to  the  defendant  all  manner  of 
actions,  then  it  shall  be  a  good  bar  in  appeal.     And  so  it 


demaundant  poet  dire  quilnavoit  riens  en  le  Jranktenement  al 
temps  de  le  relet  fait ;  et  sil  pleda  le  relea  specialement, 
danques  U  eovient  camutre  un  disseisin,  et  donques  poet  le  de- 
maundant entrer  en  le  terre,  ^c,  per  son  conusaunce  de 
le  disseisin,  ^c. ;  mes  peradventure  per  especial  pleder  il  luy 
poet  harrer  de  laccion,  eoment  que  le  demaundant  poet  entrer, 

500  Item,  si  home  suist  appelle  de  felony e  del  mort  son  an- 
cestre  envers  un  autre,  eoment  que  lappellant  relessa  al  de- 
fendant toutes  maneres  daccions  realx  et  personelx,  ceo  neidera 
my  le  defendant,  pur  ceo  que  cest  appelle  nest  pas  acdon  real, 
entaunt  que  lappellant  Tie  recovera  ascun  realte  en  lappeUe ;  ne 
tiel  appell  nest  pas  acdon  personell,  entaunt  que  tort  fuist  fait 
a  son  auncestre,  et  nemye  a  luy,  Mes  sil  relessa  a  le  defen- 
dant toutes  maneres  accions,  donques  ceo  serra  bon  barre  en 


*  RastelVt  Transl.  renders  this  passage  thus : — Bui  peradventure  by 
special  pleading  he  may  be  barred  qf  the  action  that  he  sueth,  &c., 
though  the  demandant  may  enter,  ^c. 
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may  be  seen  that  a  release  of  all  manner  of  actions  is  better 
than  a  release  of  all  manner  of  actions  real  and  perso- 
nal, &c. 

^^  Also,  in  an  appeal  of  robbery,  if  the  defendant  will  plead  Rei»ueqf 
release  of  the  appellant  of  all  actions  personal,  this  seemeth  »naiwuinoi 
no  plea;  for  action  of  appeal,  where  the  appellee*  shall  have  Jj^*^""*'" 
judgment  of  death,  &c.  (q),  is  higher  than  any  action  per-  J^J^^ 
sonal  is,  and  is  not*  properly  personal:  and  therefore,  if  the 
defendant  will  have  a  release  of  the  appellant  to  bar  him  of 
appeal,  in  this  case  it  behoveth  him  to  have  a  release  of  all 
manners  of  appeal,  or  all  manner  of  actions,  as  it  seemeth, 
&c.     ^^  But  in  appeal  of  mayhem,  a  release  of  aU  manner  of  Secus  inap- 

hem, 

nppelle,  Et  issint  home  poet  veier  que  rele»  de  toutes  maneres 
dacdons  est  meliour  que  reles  de  toutes  maneres  daccions 
realx  et  personelx,  ^c, 

501  Item,  en  une  appelle  de  robberie,  si  le  defendant  voille 
pleder  un  reles  del  appellant  de  toutes  accions  personelx,  ceo 
semhle  null  plee ;  qar  accion  del  appellS,  Urn  appelle''^  avera 
juggement  de  mort,  ^c,  est  pluis  haute  que  accion  personell 
est,  et  nest  pas  proprement  personell :  et  pur  ceo,  si  le  defend- 
ant voille  aver  un  reles  del  appellant  de  luy  barrer  dappelle, 
en  cell  cas  il  covient  daver  un  reles  de  toute  maneres  daccions 
dappelle,  ou  toutes  maneres  daccions,  come  il  semble,  ^c, 
5^  Mes  en  appelle  de  mayheme,  un  reles  de  toutes  maneres 


*  This  word  is  printed  appellant  in  the  four  earliest  copies,  and 
in  RaaielVt  Translation,  but  evidently  is  erroneous :  in  a  copy  of  Roh, 
penes  Ed.,  and  in  that  copy  of  Pyna.  1516,  in  the  British  Museum,  this 
word  is  altered  to  drfendant  by  a  contemporary  hand ;  the  defendant  in 
these  appeals  was  termed  the  '*  appellee." 


{q)  By  this  B(c,  is  implied  ap*  Lytt.  288.  a.    These  appeals  have 

peals  of  rape,  of  arson  or  burning,  been  abolished,  see  an/«,  p.  223, 

of  felony  or  larceny;   for  therein  (A).    In  appeals  from  inferior  to 

also  is  judgment  of  death,  and  are  superior  courts,  the  defendant  in 

within  our  author's  reason.— Co.  appeal  is  termed  "  respondent.'' 
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iI94 

tiff**  in  er- 
fUTt   obh  oi^ff 
ht  bturnd  fly  a 
rOeiueofate 
wHt^ferrvr, 


bttWttn  T9- 

laueqfanae- 

tiaaandan 

eKecutinn,>1r 

relmMqfac- 

tUmtiMnobar 

to  an  ftMeu- 

tton, 

SeauifUbe 


actions  personal  is  a  good  plea  in  bar  (r),  for  that  in  such  an 
action  he  shall  recorer  nothing  but  damages. 

^^  Also,  if  a  man  be  outlawed  in  action  personal  by  process 
upon  the  original,  and  bring  a  writ  of  error,  if  he  at  whose 
suit  he  was  outlawed,  will  plead  against  him  a  release  of 
all  manner  of  actions  personal,  this  seemeth  no  plea;  for  by 
the  said  action  he  shall  not  recover  anything  in  the  personalty, 
but  only  to  reyerse  the  outlawry:  but  a  release  of  the  writ  of 
error  would  be  a  good  plea  («). 

^^  Also,  if  a  man  recover  debt  or  damages,  and  he  release 
to  the  defendant  all  manner  of  actions,  yet  he  may  lawfully 
sue  execution*  by  capias  ad  satufaeiendumy  or  by  elf^^t,  or  by 
Jieri/aeias :  for  execution  by  such  a  writ  cannot  be  termed  an 
action;  ^os  but  if  after  the  year  and  the  day  the  plaintiff  will 

daceions  perwnelx  est  hon  plee  en  barre,   pur  eeo  que  en  tiel 
aeeion  il  ne  recovera/orsque  damages^  ^e. 

^^  Item,  si  home  soil  ullage  en  aeeion  persaneU  per  proeee 
sur  loriffinal,  et  porta  brief  derroTy  si  celuy  a  quesuyte  iljuist 
utlage,  voUle  pleder  envers  luy  un  reles  de  toutes  maneres 
daecions  personelxy  ceo  semble  mdl  plee  ;  ear  per  le  dit  aeeion 
il  ne  reeovera  rien  en  le  personaltCy  forsque  tantsolemeni  de 
reverser  le  utlagarie :  mes  un  reles  de  brief  derrour  serroit 
bon  plee, 

^04  Item,  si  home  reeovera  deite  ou  damageSy  et  fi  relessa 
al  defendant  toutes  maneres  daecionsy  unqore  il  poet  loyale^ 
ment  suer  execucion*  per  capias  ad  satisfaciendum,  ou  per 
elegit,  ouper  fieri  facias:  qar  execucion  per  tiel  brief  ne  poet 
estre  dit  aeeion ;  ^05  ^^^^  «•  apres  Ian  et  le  jour  le  pleintif 


*  In  MacAl.f  Roh.,  and  Pyfu,  1516|  this  word  is  printed  aeeion:  but 
erroneouflly.  


(r)  And  the  reason  is,  for  that 
every  action  wherein  damages  only 
are  recovered  by  the  plaintiff,  is  in 
law  taken  for  an  action  personal.^ 
Co,  Lyti.  288.  a. 


(«)  Vide  Sect.  197,  where  it  ap- 
peareth  by  LyttUton^  that  the 
plaintiff  cannot  be  disabled  by  oat« 
lawry,  unless  it  appeareth  of  re- 
cord.—CSo.  Lytt,  288.  b. 
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sue  a  scire  facias,  [to  hare*]  execution,  then  it  seemeth  that  **?^*»« 

*'*-'*  tcu  fiL  on  (M 

a  release  of  all  actions  should  he  a  good  plea  in  har:  hut  Judgment. 

some  have  thought  the  contrary,  insomuch  as  the  writ  of 

scire  facias  is  a  writ  of  execution,  and  is  to  have  execution, 

&c.     But  yet  insomuch  as  upon  the  same  writ  the  defendant 

may  plead  divers  matters  after  the  judgment  given  to  oust  him 

of  execution,  as  outlawry,  and  divers  other  matters,  therefore 

this  may  well  be  termed  an  action,  &c.  (t).  ^^  And  I  trow,  that  ot  on  aftne. 

in  a  scire  facias  out  of  a  fine,  a  release  of  all  manner  of  actions 

is  a  eood  plea  in  bar.    ^  But  where  a  man  recovereth  debt  Execution 

or  damages,  and  it  is  agreed  between  them  that  the  plaintiff  '""^.^^ 

shall  be  ousted  of  actjonf,  then  it  behoveth  that  the  plaintiff 

make  a  release  to  him  of  all  manner  of  executions,  &c. 

toille  suerun  scire  facias,  [daver*'}  execucion,  donquesilsemble 
que  un  reles  de  tautes  accians  serrcit  hen  plee  en  harre :  mes 
ascuns  cunt  semble  le  contrarie,  entant  que  le  brief  de  scire 
facias  est  un  brief  dexecuciany  et  est  daver  exeeucion,  ^c. 
Mes  unqore  entant  que  sur  mesme  le  brief  le  defendant  poet 
pleder  divers  materes  puis  le  juggement  rendu  de  luy  ouster 
dexecudouj  come  utlagarie,  et  divers  autres  materes,  et  pur 
ceo  bienpoet  estre  dit  accum,  ^c.  ^^ Et  jeo creye,  queen  un 
scire  facias  hors  dunfyn,  un  reles  de  toutes  maneres  daccions 
est  bon  plee  en  barre,  ^  Mes  lou  home  recovera  dette  on 
damages,  et  est  accorde  perentre  eux .  que  le  pleintif  serroit 
ousts  daccionf,  donques  U  covient  que  le  pleintif  fait  un  re- 
les a  luy  de  toutes  maneres  dexecueions,  ^c* 


*  Instead  of  the  words  within  brackets^  all  French  copies  from 
Pyng.  1516,  have— a  sacher  ai  le  drfendani  poet  rien  dire  pur  que  le 
pleint\ff  navera—to  know  yf  the  drfendani  eon  any  thing  eay  why  the 
plainiiff  should  not  have.    RaetelVe  Transl.  reads  as  above. 

t  This  passage  is  rendered  in  all  French  copies,  except  Lettou  Sf  M., 
Maehl.,  and  Roh.,  que  Te pleintif  ne  iuera  exeeucion,  that  the  plaintiff 


(Q  Here  is  to  be  observed,  that     didal,  is  in  law  an  action.— Co. 
every  writ  wherennto  the  defend-     Lytt.  291.  a. 
ant  may  plead,  be  it  original  or  ju- 
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Rdcueofan        ^^  AIso,  if  ft  man  release  to  another  all  manner  of  de- 


eutkmt. 


aa  actions,  op-  mwnds,  this  b  the  best  release  that  he  to  whom  the  release  is 
made  can  have,  and  shall  enure  most  to  his  advantage;  for 
by  such  release  of  all  manner  of  demands,  all  manner  of 
actions  real,  and  personal,  and  actions  of  appeal  are  gone 
and  extinct,  [and  all  manner  of  executions  are  gone  and 
extinct*].  5<K>  And  if  a  man  hath  title  to  enter  in  any 
lands  or  tenements,  by  such  release  his  title  is  gonef. 

^10  And  if  a  man  haye  rent-service  or  rent-charge,  or  com- 
mon of  pasture,  &c.,  by  such  release  of  all  manner  of  de- 
mands made  to  the  tenants  of  the  land  whereout  the  service 
or  the  rent  is  issuing,  or  wherein  the  common  is,  the  service 


mtdtithitf 


prqfiUm 
preodre. 


606  Item,  si  home  reUssa  a  un  autre  tautes  maneres  de- 
mandeSf  eeo  est  lepluis  meliour  reles  que  eeluy  a  qui  le  reles  est 
poet  aver  J  et  pluis  urera  a  son  avantage  ;  qar  per  tiel  reles  de 
toutes  maneres  demandes,  toutes  maneres  daccions  realx,  et 
personelxj  et  accions  dappeU  sont  ales  et  extientez,  \et  toutz 
maneres  dexecttcions  sont  ales  et  extientez*'].  ^^g  Et  si  home 
ad  title  dentrer  en  ascuns  terres  ou  tenementeSy  per  tiel  reles 
son  title  est  alef. 

510  Et  si  home  ad  rente-service  ou  rente-charge^  ou  eomen  de 
pasture,  ^c,  per  tiel  reles  de  toutes  maneres  demandesfait  al 
tenauntes  de  la  terre  dount  le  service  ou  le  rente  est  issemnt. 


shall  not  $ue  execution ;  BattelVt  Transl.,  Tottjfl  1556,  and  subsequent 
editions  so  fiur  agree  with  the  text,  but  conclude  this  section  thus : — t^all 
manner  ({factions. 

*  This  concluding  passage  concerning  executions  does  not  appear 
in  RastelPe  Transl.,  7b/fy/1556.  and  subsequent  editions. 

t  Here  follows  in  Redm.  and  all  subsequent  French  editions  (except 
Tottyl  1557  f  both  editions,)  the  foUowing  interpolation,  yiz.—Sed  qu€Bre 
de  hoe ;  for  FUzjamee,  Chief  Justice  of  England,  holdeth  the  contrary,  be- 
cause an  entry  cannot  be  properly  said  a  demand,  19  H.  8,  upon 
which  Sir  E.  Coke  remarks — **  This  is  an  addition,  and  no  part  of  I/y/- 
tletont  and  the  opinion  heredted  clearly  against  law." — Co.  Lytt.  292.  a. 
In  Berth,  f  Middl.f  Sm.f  Powell,  and  Tottyl  1554,  this  interpokted  pas- 
sage appears  as  a  side-note  only ;  but  Redm.  gives  it  as  a  side-note  aa 
well  as  a  portion  of  the  text. 
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and  the  rent,   and  the  common  is  gone  and  extinct,  &c. 
^^^  Also,  if  a  man  release  to  another  all  manner  of  quarrels,  Qttere:«- 
or  all  controversies  or  debates  between  them,  &c.,  Qtuere,  to  <^fqwurti», 
what  matter  and  to  what  effect  such  words  extend  them- 
selves. 

^1^  Also,  if  a  man  by  his  deed  be  bound  to  another  in  a  iMinetkm  be- 
certain  sum  of  money,  to  pay  at  the  feast  of  Saint  Michael  tffau  actions  to 
next  ensmng,  &c.;  if  the  oblisee  before  the  said  feast  re-  <<^y(trf»i^ 

^^  *^  nent,  and  to 

lease  to  the  obHgor  all  actions,  he  shall  be  barred  of  the  Jjjj^jjjjjj^ 

duty  for  ever,  and  yet  he  could  not  have  action  at  the  time  of 

the  release  made.     ^^3  But  if  a  man  let  land  to  another  for 

term  of  a  year,  to  yield  to  him  at  the  feast  of  Saint  Michael 

next  ensuing,  forty  shilUngs,  and  afterwards  before  the  same 

feast  he  releaseth  to  the  lessee  all  actions,  yet  after  the  same 

feast  he  shall  have  an  action  of  debt  for  non-payment  of 

the  forty  shillings,  notwithstanding  the  said  release.     [Stude 

causam  divertitatis  between  the  two  cases*.] 

ou  en  quell  terre  le  eomen  est,  le  service,  et  le  rent,  et  le  comen 
est  ale  et  extient,  ^c,  ^^^  Item,  si  home  relessa  a  %in  autre 
toutez  maneres  guerelx,  ou  toutes  cantraversies  ou  debates 
entre  eua,  ^c.  Quaere,  a  quell  matere  et  a  quell  effecte  tielx 
parolx  soy  extiendont. 

^^^  Item,  si  home  per  son  fait  soit  oblige  a  un  autre  en  cer- 
teyn  somme  de  money,  a  paier  al  feste  de  Seint  Michel 
procheyn  ensuant,  ^c. ;  et  si  lobliyS  devaunt  ledit  feste  relessa 
al  obligour  toutez  aceions,  il  serra  barre  del  duytS  a  tout 
temps,  et  unqore  il  ne  puissoit  aver  accion  al  temps  del  reles 
fait.  513  jtfp^  gi  home  lessa  terre  a  un  autre  pur  terme  dun 
an,  rendant  a  luy  al  feste  de  Seint  Michel  proscheyn  en- 
suant, His,,  et  puis  devaunt  mesme  le  feste  il  relessa  al  lessi 
toutes  aceions,  unqore  apres  mesme  le  feste  il  avera  accion  de 
dette  pur  le  nonpaiement  de  les  xl  s,  nient  obstant  le  dit  reles. 
[Stude  causam  diversitatis  entre  les  deux  cases*,'] 


*  Sir  Edward  Coke  in  hia  8th  Report,  304,  says,  these  words  within 
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ifthe9«irinnf      ^^^  Also,  where  a  man  will  sue  a  writ  of  right,  it  hehoTeth 


crUMoneeMor  that  he  ooQiit  of  the  setsiii  of  himself  or  of  his  ancestors,  and 
timeiftkK  also  that  the  seisin  was  in  the  time  of  the  same  king,  as  he 
reifrn  hehatai-  pleadeth  in  his  plea  («) ;  for  this  is  an  ancient  law  nsed,  as  ap- 
count,  the  f-    peareth  by  the  report  of  a  plea  in  the  eyre  of  Nottingham*  in 


'^  XtoTS^  ^^^^  ^^'^  ^^  ensueth: — Sir  John  Barrey  brought  his  writ  of 
£ri£|J|*i^  right  against  Baynold  Ashlington,  and  demanded  certain  tene- 
Sll^^^tt.  ments  &c. ;  the  mise  was  joined  in  bank,  and  the  original  and  the 
l^taiSZ-  process  were  sent  before  the  justices  errants,  whither  the  parties 
ia&i^u  came,  and  the  [twelTef]  knights  were  sworn  without  challenge 
^^^^tumi to^   of  the  parties  to  be  allowed,  because  the  choice  was  made  by 

^1^  Item,  lou  home  voUle  suer  brief  de  droit,  il  covieni  quil 
count  a  del  seisin  de  luy,  ou  de  ses  auncestres,  et  auxi  que  le  sei- 
sin fttist  en  temps  de  mesme  le  roy,  come  il  counta  en  son  count ; 
qar  cest  un  auneien  ley  use,  come  appiert  per  le  report  dun  plee 
en  le  eire  de  Nottingham*  en  tiel  /ourme  que  ensuyst : — 
John  Barri  porta  son  brief  de  droit  enters  Reynold  de  Aslyng- 
ton,  et  demanda  cefteyn  tenementes,  ^c. ;  le  mysefuist  joint  en 
le  bank,  et  loriyinal  et  le  proces  furent  demandes  devaunt  jus- 
tices errantes,  ou  les  parties  viendront,  et  les  [xii.f ]  chivalers 
JSsteront  lour  serement  sans  chalanye  des  parties  destre  al- 
lowes,  pur  ceo  que  la  eleccion  /uist/ait  per  assent  des  parties. 


brackets  form  no  part  of  Lyttleton:  they  occur  howerer  in  the  three  ear- 
liest editions,  and  are  not  exdaded  in  the  two  expurgated  editions 
of  Tottyl  1557,  or  from  RasteWi  Translation. 

*  This  should  be  Northanqtion,  according  to  the  original. — Co.  Lytt. 
293.  b. 

t  This  word  is  not  given  in  the  three  earliest  editions,  but  it  appears  in 
RastelVs  Transl.  and  every  other  copy. 


(tt)  Or  if  neither  he  nor  any  of  whom  the  demandant  himself  pur- 

the  ancestors  were  seised  of  the  chased  the  land,  &c.,  availeth  not. 

land,  &c.,  within  the  time  of  limit-  And  so  it  is  in  a  writ  of  advow- 

ation,  he  cannot  maintain  a  writ  of  son. — Co.  Lytl,  293.  a. 
right,  for  the  seisin    of  him  of 


CHAP.  Till.]  LYTTLETON's   TENURES.  515 

assent  of  the  parties,  with  the  four  knights;  and  the  oath  was  fun9»er^viB 
such: — That  I  shall  say  truth,  &c.,  whether  R.  of  A.  have  onRaiiAc- 

•^  tloiit,  edit. 

more  meer*  right  to  hold  the  tenements  which  John  Barrey  isn*  p*  96. 
demaadeth  against  him  hy  his  writ  of  right,  or  John  to  have 
them,  as  he  demandeth,  and  for  nothing  to  let  to  say  the 
truth,  so  help  me  Grod,  &c.,  without  saying  to  their  know- 
ledgef.  And  such  oath  shaU  be  made  m  attaint,  and  in 
battail,  and  in  wager  of  law,  for  these  set  every  thing  to  an 
end.  But  John  Barrey  counted  {or  pleaded)  of  the  seising  of 
(>ne  Ralfe  his  ancestor,  in  the  time  of  King  Henry,  and  Ray- 
nold  upon  the  mise  joined*  tendered  half  a  mark  for  the 
time,  &c.  And  hereupon  Herle,  Justice,  said  to  the  grand 
assise  after  that  they  were  charged  upon  the  meer  right: — 
You  good  men,  Raynold  gave  half  a  mark  to  the  king  for  the 

<n>e  les  quatre  chivalers;  et  le  serement  fuist  tiel: — Quejeo 
veritS  dirray,  ^c,  le  quel  R.  de  A.  ad  pluis  mere*  droit  a 
tener  lee  tenemenies  que  Jokan  Barri  demanda  vers  luy  per 
eon  brief  de  droit,  ou  Johan  de  aver  lea,  sicome  it  demanda^ 
et  pur  rien  lirray  que  le  veritS  jeo  dirray,  sicome  moy  aide 
Dieu,  ^c,  sauns  dire  a  lour  escientf,  Et  tiel  serement  serra 
fait  en  atteynt,  et  en  batell,  et  en  la  ley  gager,  car  ceux 
mettont  cheseun  chose  a  fyn,  Mes  Johan  Barri  counta  del 
seisinX  dun  Rauf  son  auncestre,  en  temps  le  roy  Henry,  et 
Reynold  sur  le  mys  joint,  tendist  demy  marc  pur  le  temps, 
^c,  Et  sur  ceo  dit  Herle,  Justice,  al  ground  assise,  apres 
ceo  quils  furent  charges  sur  le  mere  droit : — Vous  gentes, 
Reynold  donast  demy  marc  al  roy  pur  le  temps,  ^c,  et  ceo 


*  This  word  does  not  appear  in  RattelVs  Tranabtion. 

t  This  word  ia  printed  extt«fi/  in  the  three  earliest  editions.  The 
words  also  tixuns  dire  a  lour  escient,  appear  to  be  a  comment  or  note, 
which  has  been  embodied  in  the  text :  in  some  ancient  editions  which  the 
Editor  has  observed,  they  are  struck  out  with  the  pen. 

t  This  word  is  printed  distnnn  in  the  three  earliest  editions  and  in 
RoMielVs  Translation. 
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time,  Sx,,  to  the  intent  that  if  ye  find  that  the  ancestor  of  John 
was  not  seised  in  the  time  that  the  demandant  hath  counted, 
it  shall  not  be  enquired  further  upon  the  right,  and  therefore 
ye  shall  say,  whether  the  ancestor  of  John,  Ralph  by  name, 
was  seised  in  the  time  of  Bang  Henry,  as  he  hath  counted  (t.  e. 
pleaded),  or  not.  And  if  you  find  that  he  was  not  seised  in 
that  time,  you  shaU  enquire  no  more ;  and  if  ye  find  that  he 
was  seised,  then  enquire  further  of  the  right.  And  afterwards 
the  grand  assise  came  in  with  their  verdict,  and  said,  that  Ralfe 
was  not  seised  in  the  time  of  King  Henry;  whereby  it  wa# 
awarded,  that  Raynold  should  hold  the  tenements  against 
him  demanded,  to  him  and  his  heirs  quit  of  John  Barrey  and 
his  heirs  from  thenceforth.  And  John  in  mercy,  &c.  *And 
the  reason  why  I  have  here  shewed  to  thee,  mj  son,  this  plea, 
is  to  prore  the  matter  precedent  which  is  stated  in  the  writ  of 

sert  qae  si  home  trove  que  launcestre  Johan  ne  fmxt  pas  teisi 
en  le  temps  que  le  demaundant  ad  eountSf  home  nenquerra 
pints  avaunt  del  droit,  et  pur  ceo  vous  nous  dirrez,  le  quel 
launcestre  Johan,  Rauf  per  noun,  fuist  seisi  en  temps  le  roy 
Henry,  come  U  adcountS,  on  non,  Et  si  vous  trovez  que  il  ne 
fuist  seisi  en  eel  temps,  vous  nenquerrez  nient  pluis ;  et  si 
vous  troves  que  il  fuist  seisi,  donques  enquires  ouster  del  droit, 
Et  puis  le  graund  assise  reviendront  ove  lour  verdit,  et 
disont,  que  Rauf  ne  fuist  pas  seisi  en  temps  le  roy  Henry  ;  per 
que  agarde  fuist,  que  Reynold  tiendroit  les  tenementes  vers 
luy  demandes,  a  luy  et  a  ses  heires  quites  de  Johan  Barri  et 
ses  heires  a  remenaunt.  Et  Johan  en  le  mercy,  ^c.  *Et  la 
cause  pur  ceo  quejeo  ay  monstre  icy  a  toy,  monfitz,  ceo  plee, 
est  pur  prover  la  matere  precedent  que  est  dit  en  brief  de 


*  This  concluding  part  of  the  paragraph  and  chapter  does  not  appear 
in  the  copies  of  Hostel  ft  Translation,  Totiyl  1556, 1581,  1586,  J.  Yets^ 
weirt  1597,  and  subsequent  editions  to  1656,  although  it  appears  in 
Potr«//1551,  and  Marthe  1556. 
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right,  &c. ;  for  it  seemeth  by  this  plea*,  that  if  Rejiiold  had 
not  tendered  the  demy  mark  for  to  enquire  of  the  time,  &c., 
then  the  grand  assise  ought  to  have  been  charged  only  to  enquire 
of  the  meref  right,  and  not  of  the  possession,  &c.  So  that  al- 
ways in  writ  of  right,  if  the  possession  whereof  the  demandant 
pleadeth,  be  in  the  time  of  the  king,  as  he  hath  pleaded,  then 
the  charge  of  the  grand  assise  shall  be  only  upon  the  meer^ 
right,  although  that  the  possession  were  against  the  law,  as  it 
is  said  before  in  this  Chapter,  &cH 

droit,  ^e. ;  qar  il  sembleper  ceoplee*,  que  si  Reynold  navoit 
paa  tendu  demy  marc  pur  enquerrer  del  temps,  ^c,,  donques  le 
ground  assise  duissoit  estre  charge  tauntsolement  del  meref 
droit,  et  nemy  del  possession,  ^c,  Issint  touts  foitz  en  brief 
de  droit,  si  le  possession  dount  le  demaundant  counta,  soit  en 
temps  le  roy,  come  il  avoil  countS,  donques  le  charge  del 
ground  assise  serra  fait  tauntsolement  sur  le  mereX  droits 
coment  que  le  possession /uist  encontre  la  ley,  come  il  est  dit 
adevaunt  en  ceo  Chapitre,  ^c.\ 


CONCLUDING   REMARKS. 

All  the  leading  cases  put  by  Lyttleton  of  releases  which 
enure  by  way  of  mettre  le  droit,  and  some  others,  turn  upon 
the  relative  status  of  disseisor  and  disseisee:  indeed,  the  fun- 
damental principle  with  which  Lyttleton  first  sets  out,  is,  that 
when  a  disseisin  is  committed,  the  possession  and  right  is 


*  JBy  Mm  writ.— Poire// 1551. 

t  Charged  only  of  the  dcre  right. — Id. 

t  Clere,  (dear).— /rf. 

II  RastelVt  Tranal.  does  not  give  this  ^e.—Powell  1551. 
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separated;  but  that  they  may  by  a  lawM  conTeyance  be 
again  united  {Oilb.  Ten.  48);  and  as  the  right  of  possession  is 
by  no  means  conclusive  as  to  the  right  of  property,  some  im- 
portant distinctions  have  always  prevailed  with  respect  to  what 
are  termed  estates,  and  what  droits  or  rights;  it  therefore 
necessarily  follows,  that  those  distinctions  should  pervade  the 
whole  of  the  past  Chapter,  especially  those  cases  which  de- 
pend upon  the  doctrine  of  disseisin^  wherein,  and  for  the 
fully  understanding  of  Lyttleton,  it  is  material  that  the  student 
should  apprehend  the  precise  meaning  conveyed  by  these 
terms,  which,  with  reference  to  the  subject-matter  of  this 
Chapter,  have  a  peculiar  effect  (r).    The  release  of  an  estate 


(r)  State  or  estate  signifieth  mich 
inheritance,  freehold,  term  for  yean, 
tenancy  by  statute-merchant,  sta* 
pie,  eUffitf  or  the  like,  as  any  man 
hath  in  lands  or  tenements,  &c. 
And  by  the  grant  of  his  estate,  &c., 
as  much  as  he  can  grant  shall  pass, 
as  here  by  Lyttleton*t  case  ap- 
peareth.  Tenant  for  life,  the  re- 
mainder in  tail,  the  remainder  to 
the  right  heirs  of  tenant  for  life ; 
tenant  for  life  grants  totttm  statum 
suum  to  a  man  and  his  heirs ;  both 
estates  do  pass. 

Right. — Jus  tive  rectum  (which 
Lyttleton  often  useth)  signifieth 
properly,  and  specially  in  writs  and 
pleadings,  when  an  estate  is  turned 
to  a  right,  as  by  discontinuance, 
disseisin,  &c.,  where  it  shall  be 
said.  Quod  jus  deseendit  et  non 
terra.  But  (right)  doth  also  in- 
clude the  estate  tn  esse  in  convey- 
ances ;  and  therefore  if  tenant  in 
fee-simple  make  a  lease  for  years, 
and  release  all   his   right  in  the 


land  to  the  lessee  and  his  hdrs,  the 
whole  estate  in  fee-simple  passeth. 

And  so  commonly  in  fines,  the 
right  ef  the  land  includeth  and 
passeth  the  state  of  the  land,  as  A. 
cognovit  tenementa  prtedicta  esse 
jus  ipsius  B.  8fC.  And  the  sta- 
tute W.  2,  cap.  3,  saith.  Jus  suum 
drfendere  (which  is)  statum  suum. 
And  note  that  there  is  Jus  recupe- 
randif  jus  intrandi,  jus  habendif 
jus  retinendit  jus  percipiendi,  jus 
possidendi. 

Title  properly  (as  some  say)  is 
when  a  man  hath  a  lawful  cause  of 
entry  into  lands  whereof  another  is 
seised,  for  the  which  he  can  have 
no  action;  as  title  of  condition, 
title  of  mortmain,  &c.  But  legallyi 
this  word  title  inoludeth  a  right 
also,  as  you  shall  peroeiTe  in  many 
places  in  Lyttleton  (§  429,  509, 
659) ;  and  title  is  the  more  general 
word,  for  every  right  is  a  title,  bat 
every  title  is  not  such  a  right  for 
which  an  action  Ueth ;  and  there- 
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isy  where  there  is  already  a  vested  estate  at  the  time  of  the 
release  made  both  in  the  relessor  and  the  relessee;  and  also 
privity  should  exist  between  the  parties,  i.  e.  to  say  the  re- 
lessee's  estate  must  be  immediately  derived  oat  of  the  reles- 
sor's  estate,  so  that  the  two  estates  should  together  make  but 
one  and  the  same  estate  in  law,  as  donor  and  donee,  lessor 
and  lessee:  but  the  release  of  a  droit  is  where  the  relessor's 
estate  has  been  previously  divested  or  turned  to  a  right,  as  in 
the  case  of  abatement,  intrusion,  disseisin,  discontinuance,  or 
deforcement;  and,  consequently,  where  no  privily  is  required, 
nor  indeed  can,  from  the  nature  of  the  case,  exist  between 
them. — Ritso*s  Introd.  190. 

There  is  also  a  further  distinction  to  be  observed  between 
releases  of  estates  and  of  droits,  viz.  that  the  release  of  an  e«« 
tate  admits  of  being  qualified  at  the  will  of  the  relessor. 
Thus  the  lord  may  release  his  seignory  to  the  tenant  of  the 
land,  whether  in  fee,  or  in  fee-tail,  or  for  life,  or  for  term  of 
years.     But  the  release  of  a  droit  admits  of  no  such  qualifi- 


fore  TUului  est  juiia  cau$a  pout- 
dendi  quod  nostrum  eii,  and  sig- 
nifieth  the  means  whereby  a  man 
cometh  to  land,  as  his  title  is  by 
fine,  or  by  feoflfment,  &c.  And 
when  the  plaintiff  in  assise  maketh 
himself  a  title,  the  tenant  may 
say,  VerUat  Miisa  super  titulumi 
which  is  as  much  as  to  say,  as 
upon  the  title  which  the  plaintiff 
hath  made  by  that  particular  con- 
veyance ;  Et  dicitur  titulus  a  iu- 
endo,  because  by  it  he  holdeth  and 
defendeth  his  land ;  and  as  by  a  re- 
lease of  right  a  title  is  released,  so 
by  release  of  a  title  a  right  is  re- 
leased also. 

Interest. — Interesse  is  vnlgarly 
taken  for  a  term  or  chattel  real, 


and  more  particularly  for  a  future 
term ;  in  which  case  it  is  said  in 
pleading,  that  he  is  possessed  De 
interesse  termini.  But  ex  vi  ter^ 
mtns,  in  legal  understanding,  it  ez- 
tendeth  to  estates,  rights,  and  titles, 
that  a  man  hath  of,  in,  to,  or  out 
of  lands;  for  he  is  truly  sud  to 
have  an  interest  in  them :  and  by 
the  grant  of  totum  interesse  suum 
in  such  lands,  as  well  reversions  as 
possessions  in  fee-simple  shall  pass. 
And  all  these  words  singularly 
spoken  are  nomina  eolleetiva ;  for 
by  the  grant  of  totum  statum  suum 
in  lands,  all  his  estates  therein 
pass ;  et  sic  de  eateris,~^Co.  Lytt. 
345.  a.  b. 
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cation ;  for  if  one  release  but  for  an  hour,  it  is  extinguished  for 
ever.— W.  192. 

The  forms  of  action  also  which  till  lately  could  be  adopted 
in  contesting  the  right  to  real  property,  were  either  droitural 
or  jposseasory,  terms  which  have  relation  to  the  right  of  pro^ 
perty  as  distinguished  from  the  right  ofpoMestion  (9) ;  for  by 
a  droitural  action,  the  mere  right  was  tried,  by  a  possessory 
action,  the  right  ofpoMeadon :  but  now  by  the  abolition  (ex- 
cept in  two  instances)  of  real  actions,  and  by  the  effect  of  the 
Statute  of  Limitations,  the  mixed  action  of  ejectment  (^), 
purely  a  possessory  remedy,  is  the  only  process  by  which  real 
property  can  be  recovered;  and,  therefore,  this  distinction  of 
mere  right  and  right  of  possession  is  practically  abohshed,  and 


(»)  See  B.  C.  ii.  c.  xiii.  p.  195, 
where  these  distinctions  and  their 
practical  application  before  the  stat. 
3  &  4  Gul.  4,  c.  27,  s.  36,  are 
fully  explained. 

(t)  An  ejectment  is  a  possessory 
action  (t.  e,  an  action  brought  upon 
the  claimant's  own  possession) 
wherein  the  tiUe  to  lands  and^tene- 
ments  may  be  tried,  and  the  pos- 
session recovered,  [in  a  writ' of 
right  the  possession  was  not  reco- 
vered, but  the  right  only  was  tried] , 
in  all  cases  where  the  party  claiming 
title  has  a  right  of  entry,  whether 
such  title  be  to  an  estate  in  fee,  fee- 
tail,  for  life,  or  for  years.  In  order 
to  maintain  an  ejectment,  the  party 
at  whose  suit  it  is  brought  must 
have  been  in  possession,  or  at  least 
clothed  with  the  right  of  posses- 
sion, at  the  time  of  the  actual  or 
supposed  ouster  (Keilw.  130.  a.) ; 
hence  this  action  is  termed  a  pos- 


sessory action.  The  party  who 
has  the  legal  estate  in  the  lands  in 
question  must  prevail;  hence  a 
party  who  claims  under  an  elegit, 
{Doe  d.  Da  Costa  ▼.  Wharton,  3 
T.  12.  2),  subsequent  to  a  lease 
granted  to  a  tenant  in  po^ession, 
cannot  recover,  although  he  give 
notice  to  the  tenant  that  he  does 
not  intend  to  disturb  the  posses- 
sion, and  only  means  to  get  into 
the  receipt  of  the  rents  and  profits 
of  the  estate,  (Selto,  N,  P.  Eject' 
ment,  s,  1.)  It  will  be  observed 
that  the  39th  section  of  the  act 
3  &  4  Gul.  4,  c.  27,  by  enacting 
that  no  descent  cast,  discontinu- 
ance, or  warranty,  which  may  be 
made  after  the  3l8t  of  December, 
1833,  shall  toll  or  defisat  any  right 
qf  entry  or  action  for  the  recovery 
of  land,  has  extended  the  remedy 
by  ejectment  to  cases  in  which  it 
was  not  before  applicable. 


N 
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the  doctrine  of  estates  and  droits,  by  the  abolition  of  de- 
scents which  toll  (t.  e.  bar)  entries,  and  discontinuance,  is  yery 
much  circumscribed  in  its  operation. 

The  student  will  bear  in  mind  that  the  releases  which  Lyt- 
tleton  treats  of,  are  releases  at  common  law;  for  the  Statute  of 
Uses,  which  transmuted  or  transferred  the  use  into  posses- 
sion, was  not  passed  till  the  27  H.  8;  and  uses  as  thej  existed 
in  Lyttleton's  time,  were  then  what  trusts  are  now,  an  ex- 
ample whereof  is  presented  at  §  462  (u). 
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(tt)  The  most  common  example 
of  the  diBtinction  between  releases 
at  common  law,  and  those  operat- 
ing by  the  Statute  of  Uses,  is  the 
conveyance  by  lease  and  release^ 
now  the  most  nsual  mode  of  passing 
freehold  estates.  This  is  a  common- 
law  conyeyance,  requiring  priTity 
of  estate  between  the  relessor  and 
relessee,  the  release  operating  by 
way  of  enlargement  of  an  estate  al- 
ready created  (  (  459).  This  mode 
of  conveyance  is  referred  to  in  the 
Year-Book,  21  E.  4,  pi,  24,  but 
the  actual  entry  of  the  lessee  was 
requisite,  and  then  this  conveyaoce 
obtained  the  effect  of  a  feoflfment,  as 
the  seisin  was  completed  by  the 
entry  of  the  relessee. 

The  mode  by  which  actual  entry 
has  been  superseded,  is,  by  a  bar- 
gain  and  tale  being  made  for  one 
year,  (which  does  not  require  inrol- 
ment)  upon  pecuniary  considera- 
tion, (5«.)  and  this  vests  in  the  bar- 


gainee, by  operation  of  the  sta- 
tute, eeil.  by  trantmutaiion  qf  or 
tranrferring  the  tue  intopoueesionf 
the  legal  estate:  the  effect  is,  that 
the  bargainee  is  thus  made  capable 
of  receiving  a  release  of  the  re- 
version without  either  entry  made, 
deed  inrolled,  or  livery  of  seisin 
given.— B.  C.  ii.  339 ;  Sand.  Ueee, 
ii.  60,  {ed,  1824).  With  regard  to 
conveyances  taking  effect  by  the 
Statute  of  Uses  the  reader  is  referred 
to  Mr.  Sandere*  Dreatiee  on  Uees, 
Sir  E.  Sugden*9  Introduction  to 
hie  edition  qf  Gilb.  Tenurest  and 
the  late  Mr,  Butler^e  Note,  Co. 
Lytt.  271.  b. 

The  actual  execution  of  the  dar- 
gain  and  tale  or  **  lease  for  a  year" 
is  dispensed  with  by  4  Vict.  c.  21, 
provided  the  stamp  duty  which 
would  otherwise  have  been  payable 
thereon  is  impressed  upon  the  deed 
of  release. 
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CHAPTER  IX. 


OF  CONFIRMATION. 

A  CONFIRMATION  is  defined  by  Sir  Edward  Coke  to  be  a 
conveyance  (a)  of  an  estate  or  right  in  esse,  whereby  a  voidable 
estate  is  made  sure  and  unayoidable^  or  whereby  a  particular 
estate  is  increased,  Co.  Lytt,  295.  b.:  but  although  the 
e£fect  of  a  confirmation  is  to  impart  validity  to  a  voidable  or 
defeasible  estate,  it  cannot  operate  upon  an  estate  which  is 
either  absolutely  void  (§  541),  or  where  the  oonfirmor  has  no 
right  (§  548);  for  the  operation  of  a  confirmation  extends 
only  to  the  right  existing  in  the  confirmor  (§  528). 

Lyttleton  does  not  appear  to  have  considered  a  specific 
definition  of  this  conveyance  necessary  for  his  reader,  nor  in 
fact  is  it,  when  the  technical  words  of  the  formula  with 
which  he  opens  this  Chapter  are  attentively  considered:  the 
subject  of  this  Chapter  is  divided  into  confirmations  expressed 
or  in  deed,  and  confirmations  impUed  or  in  law,  whereof  ex- 
amples are  given  (§  515;  531).  And  in  treating  of  the 
operation  of  a  confirmation,  which  is  a  peculiar  convey- 
ance (5),  Lyttleton  puts  cases  and  shews  eight  instances 


(a)  A  confirmation  though  it 
perfect  the  estate  of  the  confirmee, 
does  not  alter  the  quality  of  the 
estate  confirmed  (§  519) ;  and  yet 
the  quantity  of  the  estate  can  he 
altered  hy  express  words  (§  523). 
Also,  apon  the  same  principle  ser- 
vices cannot  he  increased  by  a  con- 


firmation,  though  they  can  be 
abridged  (§  538,  539);  and  by 
various  cases  depending  upon  the 
doctrine  contained  in  these  mc- 
tiona,  the  tenure  can  be  [changed, 
although  no  new  serrioes  are  re- 
served. 
(b)  But  a  release,  confirmation, 
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wherein  a  oonfirmation  and  release  differ^  and  he  also  states 
as  many  cases  wherein  they  agree;  in  most  of  which,  the 
quantum  of  estate  which  passes  to  the  confirmee,  seems  to  be 
regulated  bj  the  terms  of  the  httbendum. 

As  in  a  release,  the  existence  of  that  relative  status  be- 
tween the  parties  which  the  law  terms  pritittf,  ia  essentially 
necessary  (§  459,  547) :  so  in  a  confirmation,  possession  in 
the  confirmee  is  also  requisite  (§  516,  541);  and  moreover  it 
is  to  be  borne  in  mind,  that  when  it  is  intended  that  the  con* 
firmation  is  to  operate  by  way  of  enlargir  lestate  of  the  con- 
firmee, privity  should  hold  place  between  the  parties:  upon 
this  principle,  therefore,  he  who  has  no  reversion  in  him,  can- 
not by  a  confirmation  enlarge  the  estate  of  the  particular  te- 
nant (§  548,  549) :  on  the  other  hand,  a  release  is  concluded 
by  Sir  Edward  Coke  to  be  more  forcible  in  law  than  a  con- 
firmation (§  522) ;  and  after  stating  cases  where  a  grant  to 
two  or  more,  shall  enure  as  a  confirmation  to  one  (§  534), 
and  where  the  same  words  which  have  effect  as  a  confirmation 
in  law,  can  also  operate  by  way  of  extinguishment  (§  543), 
Lyttleton  himself  further  informs  ns,  that  there  are  **  divers 
great  diversities  between  releases  and  confirmations"  (§  546). 


S16  A  DEED  of  confirmation  is  commonly  in  such  form,  or  on^firmatum 
to  such  effect: — **  Know  all  men,  &c.,  that  I,  A.  of  B.,  have  ¥^frmuiaqf 


oonflmuitkni 
iadeed. 


^15  Fait  de  eonfirmacum  est  en  eomtnunement  en  tielfourme^ 
ou  a  tiel  eff'eete : — "  Noverint  univern^  ^c,  me^  A.  de  B.,  ratifi' 


or  sunender,  &c.,  cannot  amount  Uar  manner  of  oonveyanoea,  and  are 

to  a  grant,  &c.,  nor  a  surrender  to  destined  to    a   special  end.— Cb. 

a  confirmation,  or  to  a  releaae,  &c.,  Lytt,  302.  a. 
becauae  theae  be  proper  and  peon- 
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Fint 
wherein  re- 
lease and  con- 
flraialion  dif> 
fer. 

voiytnnotmin 
bjfownerto 
ffuleatee/itr 
ifeartqfhis  t&- 
natu/orl{/b, 
it  good; 


^untgharth 
leaaewouU.be 
voidi  then 
being  f¥>  pri- 
vity. 


'^  ratified,  approved,  and  confirmed  to  C.  of  D.,  the  estate 
"  and  possession  which  I  have,  of  and  in  one  messuage,  &c., 
"  with  the  appurtenances  in  F."  &c. 

^^^  And  in  some  case  a  deed  of  confirmation  is  good  and 
availahle,  where  in  the  same  case  a  deed  of  release  is  neither 
good  nor  availahle.  As  if  I  let  land  to  a  man  for  term  of  his 
life,  who  letteth  the  same  land  to  another  for  term  of  forty 
years,  hy  force  of  which  he  is  possessed.  If  I  hy  my  deed 
confirm  the  estate  of  the  tenant  for  term  of  years,  and  after- 
wards the  tenant  for  life  dieth  during  the  term  of  forty  years,  I 
cannot  enter  into  the  land  during  the  said  term:  ^^7  Yet  if  I 
hy  my  deed  of  release  had  released  to  the  tenant  for  years  in 
the  lifetime  of  the  tenant  for  term  of  life,  that  release  shall 
he  void,  for  this  that  then  there  was  no  privity  between 
him  and  myself;  for  a  release  is  not  available  to  the  tenant 
for  years,  but  when  there  is  a  privity  between  him  and  him 
that  releaseth*. 


'*  casse,  approbate,  et  confirtnasse  C,  deD,,  stctttan  ei  posset- 
"  gionem  quos  ego  habeo,  de  et  in  uno  meesuagio,  ^.,  cum  per- 
"  tinentiis  in  F"  ^c, 

^16  Et  en  ascun  caa  un  fait  de  eonfirmacion  est  hon  et 
availlable,  lou  en  tiel  cog  un  fait  de  relegg  nest  pas  bon  ne 
availlable.  Sicomejeo  lessa  terre  a  un  home  pur  terme  de  sa 
vie,  le  quel  lessa  mesme  la  terre  a  un  autre  pur  terme  de  xl. 
anSy  perforce  de  quel  il  est possessione.  Sijeoper  mon  fait 
confrma  lestate  del  tenaunt  a  terme  dans,  etpuis  le  tenaunt  a 
terme  de  vie  mortist  durant  le  terme  de  xl.  ans,jeo  nepuisse  an- 
trer  en  la  terre  ditrant  le  dit  terme :  ^^^  Unqore  sijeo  per 
mon  fait  de  reles  avoy  relesse  al  tenaunt  a  terme  dans  en  la 
vie  le  tenaunt  a  terme  de  vie,  eel  reles  serra  voide,  pur  ceo 
que  adonques  nulprivetS  Juist  perentre  luy  et  moy ;  qar  reles 
nest  avaiUable  al  tenaunt  a  terme  dans,  mes  lou  y  est  un  pri- 
vete  perentre  luy  et  celuy  qui  relessast*. 


*  Ei  ceo  est  desire  etUendua  lou  home  relessa  le  droit  dun  frankiene^ 
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fii8  In  the  same  maimer  it  is,  if  I  be  disseised,  and  the  dis-  second  dto- 

tinctioo  be- 

seisor  make  a  lease  to  another  for  term  of  years,  if  I  release  to   tween  reieMe 

*  and  coDflnn- 

the  termor,  this  is  void;  but  if  I  confirm  the  estate  of  the  ^^^ 
termor,  this  is  good  and  effectual.  SSJ aSia, 

519  Also,  if  I  be  disseised,  and  I  confirm  the  estate  of  the  ^Jij^^ 
disseisor,  then  he  hath  good  and  rightful  estate  in  fee-simple,  **^- 
albeit  in  the  deed  of  confirmation  no  mention  be  made  of  his  where  reieaw 

and  oonfinna- 

heirs,  because  he  had  fee-simple  at  the  time  of  the  confirma-  ^un  agree, 
tion:  for  in  such  case,  if  the  disseisee  confirm  the  estate  of  J?*S"";5!**" 

518  JSn  mesme  le  manere  est,  si  jeo  9oy  disaein,  et  le  dUsei- 
Mur  fait  un  lees  a  un  autre  pur  terme  dans,  si  jeo  relessa  al 
termour,  cest  vaide ;  mes  si  jeo  confirma  son  estate,  ceo  est 
hon  et  effectuelL 

519  Item,  si  jeo  soy  disseisi,  et  jeo  confirma  testate  le  dis- 
seisour,  donques  il  ad  bon  et  droiturel  estate  en  fee-simple, 
coment  que  en  le  fait  de  eonfirmacUm  nul  mencion  soitfait  de 
ses  heires,  pur  ceo  quit  avoit  fee-simple  al  temps  de  confirma- 
don ;  qar  en  tiel  cas,  si  le  disseisi  confirma  testate  le  dissei- 


ment  on  enheritatmce,  Mes  en  cat  que  ceatuy  qui  reletsast  nod  droit 
forique  dun  terme j  autrement  eerra;  come  ri  le  tenaunt  a  terme  dans 
soie  engette  per  un  estrtntnge  qui  ent  fait  lees  a  un  autre  pur  terme 
dans,  si  cesty  qui/uist  engette  relesse  al  second  tenaunt  pur  terme  dans, 
ceo  est  bon  reles,  causa  qua  supra;  etunqore  nul  privet^  est  entre  eux, — 
And  thia  is  to  be  understood  where  a  man  releases  the  right  of  a  freehold 
or  inheritance.  But  otherwise  it  shaU  be  in  the  case  where  he  who  releases 
has  right  but  for  a  term ;  as  if  the  tenant  for  term  of  years  be  ejected  by  a 
stranger  who  makes  lease  thereof  to  another  for  term  of  years,  if  he  who 
was  ejected  release  to  the  second  tenant  for  term  of  years,  this  is  a  good 
release,  causa  qua  supra ;  and  yet  (here  is  no  privity  between  them. — ^This 
case  only  occurs  in  the  editions  by  Redm.,  Berth.,  Middl.,  8m.,  Powell, 
and  Tottyl  1554.  An  asterisk  in  the  two  expurgated  editions  by  Tottyl 
1557,  which  denotes  the  place  of  an  expunged  addition,  is  perhaps  suf- 
ficient to  question  this  case  ever  having  formed  part  of  the  text  oiLyttle- 
ton:  although  the  Year-Book,  9  H.  6,  pi,  44,  is  dted as  an  authority  in 
its  support,  in  Tottyl  1554.  The  French  edition  by  Jane  Vetsweirt 
{circa)  1597,  which  professes  to  be  ''  revieu  et  corrige  en  divers  lieux," 
does  not  give  this  case. 
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wwioutff»$      the  disseisor,  to  have  and  to  hold  to  him  [and  his  heirs  of  his 

hody  engendered;  or  to  have  and  to  hold  to  him*]  for  term 

of  his  life,  yet  the  disseisor  hath  a  fee-simple,  and  is  seised  in 

his  demesne  as  of  fee,  hecause  when  his  estate  was  confirmed, 

then  he  had  fee-simple,  and  snch  deed  cannot  change  his 

Second  case      estate,  without  entry  made  upon  him,  &c.     ^^  In  the  same 

"x^S^tmt     manner  it  is,  if  his  estate  he  confirmed  for  term  of  a  day,  or 

^^J™*  ^    for  term  of  an  hour,  he  hath  good  estate  in  fee-simple, 

toMm^Zoitota*  for  this,  that  estate  in  fee-simple  was  once  confirmed;  Quia 

iigood^ever.  confirmare  idem  est,  quodjirmum/acere,  ^e. 

Third  CAM  6214^  Also,  if  mv  disseisor  make  a  lease  for  life,  the  remain- 

where  rdesae      -,  A       1.A 

and  con flrm-     dcr  over  iu  fee,  if  I  release  to  the  tenant  for  life,  this  shall 

ation  dilftr;  ^       ^ '  ' 

«on/&^ion  10  enure  to  him  in  the  remainder;  hut  if  I  confirm  the  estate  of 

the  ^nantfor  ' 

^J***^"!?  •  the  tenant  for  term  of  life,  yet  after  his  decease  I  can  well 
SJr^ftitfa*^.  ^^^^>  because  nothing  is  confirmed  but  the  estate  of  the 
^Jjjjjjj'*^**    tenant  for  life,  so  that  after  his  decease  I  can  well  enter. 

«02£r,  a  aver  et  tener  a  luy  \et  a  see  heiree  de  wn  corps  en- 
gendres ;  ou  a  aver  et  tener  a  luy*']  pur  terme  de  ea  vie,  ukf- 
qore  le  disseisaur  ad  feesimple,  et  eat  eeisi  en  eon  demesne 
come  defee,pur  ceo  que  quaunt  eon  estate  Juist  confirme,  donques 
il  avoit  fee-simple,  et  tiel/ait  nepoet  chaunger  son  estate,  sauns 
entrd  sur  luy,  ^c.  ^^  En  mesme  le  manere  est,  si  son  estate 
soit  confirme  pur  terme  dun  jour,  ou  pur  terme  dun  heure,  il 
ad  bon  estate  en  fee-simple,  pur  ceo  que  estate  en  fee-simple 
fuist  un  foitz  confirme  ;  Quia  confirmare  idem  est,  quod  fir- 
mum  facere,  &c. 

®^^f  Item,  si  mon  disseisour  fait  un  lees  a  terme  de  vie,  le 
remeyndre  oustre  en  fee,  si  Jeo  relessa  al  tenaunt  a  terme  de 
vie,  ceo  urera  a  celuy  en  le  remeyndre ;  mes  si  jeo  confirma 
testate  de  le  tenaunt  a  terme  de  vie,  unqore  apres  son  decesse 
jeo  puis  bien  entrer,  pur  ceo  que  nvl  riens  est  confirme  forsque 
testate  le  tenaunt  a  terme  de  vie,  issint  que  apres  son  decesse 

*  The  words  within  brackets  do  not  wp^eu  in  MasUlTs  Transl.,  ThU 
/y/1556,  and  subsequent  editions. 

t  This  section  does  not  appear  in  BasielVs  TransL,  7[bttyllb56,  and 
subsequent  editions. 
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But  when  I  release  all  my  riirHt  to  the  tenant  for  life,  this  ThMcMe 

whowin  111. 

shall  enure  to  him  in  the  remainder  or  in  the  reversion,  he*  inwandoon- 

flrmatioD 

cause  all  my  right  is  gone  hj  such  release.     But  in  this  case,  ^m 

if  the  disseisee  confirm  the  estate  and  the  title  of  him  in  the  re-  **^  ^^^  *»• 

tat«  qf  the  n- 

mainder,  without  any  confirmation  made  to  tenant  for  term  of  "winder  mofi 

'  ^  or  ntmtkmer, 

life,  the  disseisee  cannot  enter  upon  the  tenant  for  term  of  life ;  JJ^S^^*^. 

because  the  remainder  is  depending  upon  the  estate  of  the  te-  '*'^' 
nant  for  term  of  life;  and  if  his  estate  should  be  defeated,  the 
remainder  should  be  defeated  by  the  entry  of  the  disseisee, 
and  that  is  no  reason  that  he  by  his  entry  should  defeat  the 
remainder  against  his  confirmation,  &c. 

S33  Also,  if  two  be  disseisors,  and  the  disseisee  releases  to  Fourth 

one  of  them,  he  shaU  hold  his  companion  out  of  the  land;  uiereieaae 

but  if  the  disseisee  confirm  the  estate  of  the  one  without  ation  seem"' 

saying  more  in  the  deed,  some  say  that  he  shall  not  hold  his  betng  miuie 

companion  out,  but  shall  hold  jointly  with  him,  for  that  two  diiieiaoit. 

nothing  was  confirmed  but  his  estate  which  was  jomt,  &c.;  tkmtoone^r 

then  tfttiTU 

523  and  for  this  some  have  said,  that  if  two  joint-tenants  be,  JJJJj!'^** 

•ecus  of  a  r»- 
tows,  5306, 

jeopuis  bien  entrer.  Mes  quant  jeo  relesta  tout  man  droit  cd  ^^ 
tenauTit  a  terme  de  vie,  ceo  urera  a  celuy  en  le  remeyridre  ou 
en  la  revercion,  pur  ceo  que  taut  man  droit  est  ale  per  tiel  rC" 
les,  Mes  en  ceo  cat,  n  le  diueisi  confirma  lestate  et  le  title 
celuy  en  le  remeyndrcy  sauns  atcun  canfirmement  fait  al 
tenaunt  a  terme  de  vie,  le  dissein  ne  poet  entrer  sur  le  te* 
naunt  a  terme  de  vie;  pur  ceo  que  le  remeyndre  est  dependant 
sur  lestate  le  tenaunt  a  terme  de  vie ;  et  si  son  estate  serroit 
defete,  le  remeyndre  serroit  defete  per  lentri  le  disseisi,  et  ceo 
ne  serra  reason  que  il  per  son  entrS  defeteroit  le  remeyndre 
encontre  sa  conjirmacion,  ^. 

522  Item,  si  sount  deux  disseisours,  et  le  disseisi  relessa  a  un 
deux,  il  tiendra  son  compaignon  hors  de  la  terre ;  mes  si  le 
disseisi  confirma  lestate  de  lun  sans  plus  parlance  en  le  fait, 
ascuns  diont  que  il  ne  tiendra  son  compaignon  dehors,  mes 
tiendra  jointement  ovesque  luy,  pur  ceo  que  nul  riens  fuist 
confirme  forsque  son  estate  que  fuist  joint,  ^c. ;  ^23  et  pur  ceo 


tuffu* 
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cot^firmaHon     and  the  one  confinn  the  estate  of  the  other,  that  he  hath  but 
nanttohu       a  joint  estate,  as  he  had  before:  but  if  he  have  such  words  in 

eompanfon 

wtth**heir»r    the  deed  of  confirmation,  "  to  have  and  to  hold  to  him  and 
secuB  ifhar      to  his  hcirs  "  all  the  tenements  whereof  mention  is  made  in 

bendumio 

i^eirt'  the  confirmation,   then  he  hath  sole  estate  in  the  tene- 

ments (c);  and  therefore  it  is  a  good  and  sure  thing  in  eveiy 
confirmation  to  have  these  words,  "  to  have  and  to  hold  the 
tenements,  &c.,  in  fee,  or  in  fee-tail,  or  for  term  of  life,  or  for 
term  of  years,"  according  as  the  case  or  the  matter  lieth: 
cot^rmaHon    ^^  for  to  the  intent  of  some,  if  a  man  letteth  land  to  another 
doeanotpasg     for  term  of  life,  and  afterwards  confirm  his  estate  which  he 
^heirti"  but   hath  in  the  same  land,  "  to  have  and  to  hold  his  estate 

{^habendum 

be  to  heirt  it  ia  to  him  aud  to  his  heirs;  **  this  confirmation  so  far  as  concerns 
beodumope-  his  hcirs  is  void;  for  his  heirs  cannot  have  his  estate,  which 
ormterys-  ^as  but  for  term  of  his  life  (§  650).  But  if  he  confirm 
his  estate  by  these  words,  ''  to  have  the  same  land  to  him 

ascufu  cunt  dit,  que  si  deux  jaintenauntes  eount,  et  iun  con- 
firma  lest  ate  lautre,  que  il  nod  forsque  joint  estate,  sicome  il 
avoit  adevaunt :  mes  sil  ad  tielx  parolx  en  le  fait  de  confirm 
macion,  "  a  aver  et  tener  a  luy  et  a  ses  heires  "  toutes  les  tene- 
mentes  dont  meneion  est  fait  en  le  confirmacionj  donques  il  ad 
estate  sole  en  les  tenementes;  et  pur  ceo  il  est  bon  et  sure 
chose  en  cheseune  confirmacion  daver  ceulx  parolx,  "  a  aver  et 
tener  Us  tenementes,  ^c,  en  fee,  ou  en  fee-taille,  ou  per  terme 
de  vie,  ou  pur  terme  dans,**  solonques  ceo  que  le  casy  ou  le 
matere  gist :  ^^  qar  al  entent  dascuns,  si  home  lessa  terre  a 
un  autre  pur  terme  de  vie,  et  puis  il  confirma  son  estate  quU 
ad  en  mesme  la  terre,  ^*  a  aver  et  tener  son  estate  a  luy  eta  ses 
heires;  "  cest  confirmacion  quant  a  ses  heires,  est  voyde;  qar  ses 
heires  ne  poient  aver  son  estate,  que  Juist  forsque  pur  terme  de 
sa  vie,     Mes  sil  confirma  son  estate  per  ceux  parolx,  *'  a  aver 


(c)  And  this  oonfirmatioii  leaveth  the  state  as  it  wbs,  and  doth  not 
amount  to  any  leveranoe  of  the  jointurei  as  some  have  said. — Co.  \Lytt, 
298.  b. 
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and  to  his  heirs/'  this  confinnation  maketh  fee-simple  in 
this  case  to  him  in  the  knd,  for  that  the  "  to  have  and  to 
hold,"  &c.,  goeth  to  the  land,  and  not  to  the  estate  which  he 
hath. 

^^  Also,  if  I  let  certain  land  to  a  feme  sole  for  term  of  her  The  fourth 
life,  who  taketh  hushand,   and  afterwards  I  confirm  the  reieJemd" 
estate  of  the  husband  and  the  wife,  to  have  and  to  hold  <wr«e. 
the  land  for  term  of  their  two  lives,  m  this  case  the  hus-  Mi\f^*  takes 

htUband;  let- 
band  holdeth  not  jointly  with  his  wife,  but  holdeth  in  right  fTj^?-^' 

of  his  wife  for  term  of  her  life.     But  this  confirmation  shall  ^y^^ir 

two  hve»: 

enure  to  the  husband  by  way  of  remainder  for  term  of  his  «»»^"»w<'o« 

''         •'  emtrea  to  Aim- 

life  if  he  survive  his  wife.    536  But  if  I  let  land  to  a  feme  sole  JSiSldSTb?^ 

for  term  of  years,  who  taketh  husband,  and  afterwards  I  con-  'j^j/'^'syS"'" 

firm  the  estate  of  the  husband  and  the  wife,  to  have  and  to  The  fifth  case 

hold  the  land  for  term  of  their  two  lives*:  in  this  case  they  leaaeandcoa- 

•^     flrmation 

have  joint  estate  in  the  freehold  of  the  land,  for  this  that  the  "g^- 
wife  had  not  nreehold  before  (h).  *»  oie}auiMnd 

^   '  andtoifBftir 

thebrUvea^f 
loMegranted 

mesme  la  terre  a  luy  et  a  ses  keires,*^  ceo  confirmaeion  fait  *^^^^£!^f^ 
fee^mple  en  ceo  cas  a  luy  en  la  terre,  pur  ceo  que  le  •*  aver  ^^^Ji^i^t^ 
et  tener,^*  ^c,  va  a  le  terre,  et  nemy  al  estate  quil  ad, 

525  Item,  tijeo  lessa  certeyn  terre  a  unefeme  eolepur  terme 
de  sa  me,  laquele  prent  baron,  et  puis  jeo  confirme  lestate  le 
baron  et  la  feme,  a  aver  et  tener  la  terre  pur  terme  de  lour 
deux  vies,  en  ceo  cas  le  baron  ne  tient  jointement  ovesque  sa 
feme,  mes  tient  en  droit  de  sa  feme  pur  terme  de  sa  vie,  Mes 
ceo  confirmaeion  urera  a  le  baron  per  voye  de  renCeyndre  pur 
terme  de  sa  vie  sil  survesquist  sa  feme.  526  jf^^  gi  j^q  ic^ga 
al  feme  sole  terre  pur  terme  dans,  laquele  prent  baron,  et 
puis  jeo  confirme  lestate  le  baron  et  la  feme,  a  aver  et  tener  la 
terre  pur  terme  de  lour  deux  vies :  en  ceo  cas  its  ount  joint 
estate  en  le  franktenement  de  la  terre,  pur  ceo  que  la  feme 
navoit  franktenement  adevaunt, 

*  JZof/ett't  Traiul.  rendert  this  passage  tkoM,  and  qftertcarda  I  eon^ 


(fi)  Note  a  diversity  between  a     lease  for  life,  and  a  lease  for  years 

M    M 
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The  fifth  I 
wherein  re- 
lesie  and  eon- 
flmutioa  dif- 
fer. 

Qiuere^ 
rrniieharfiebe 

taUbede- 

/hated  bff  entry 

^fconfirmurf 

areuoMin 

thUmmbeIng 

9oUU 


Ati 

law  oonfirwtt' 
turn  by  patron 
t^fparaon'e 
grant  {the  or- 
ainarjfi 


S27*  Also,  if  my  disseisor  grant  a  rent-ehaige  out  of  the 
land  whereof  he  disseised  me,  and  I  reheaning  the  said 
grant,  confirm  the  same  grant,  and  all  that  which  is  com- 
prised within  the  same  grant,  and  afterwards  I  enter  upon 
the  disseisor,  qutere  in  this  case,  whether  the  land  be  dis- 
charged of  the  rent  or  no,  &c.t  (c)  ? 

^^  Also,  if  a  parson  of  a  church  chai^  the  glebe  lanul  of 
his  church  [by  his  deed^],  and  afterwards  the  patron  and  ordi- 
nary confirm  the  same  grant,  then  the  grant  shall  stand  in  its 
force,  according  to  the  purport  of  the  same  grant.    But  in  such 

527*  Item,  n  num  disseiaour  graunta  un  rente-eharge  han 
de  la  terre  dount  il  moy  digseiHsi,  et  jeo  rehenani  le  dit 
graunty  confirma  metme  le  grmmt,  et  tout  ceo  que  eat  eomprie 
deins  meeme  le  graunt,  et  puis  Jeo  entra  eur  le  diaeeieour, 
quaere,  en  eeo  caSf  ei  la  terre  aoit  discharge  de  le  rente  ou 
nemy,  ^.  f^ 

s^  Item,  si  un  person  dun  esgUse  charge  un  glebe  de  son 
esglise,  et  puis  le  patron  et  lordinarie  confirmont  mesme  le 
graunt,  donques  le  graunt  estera  en  sa  force,  soloneques  le 
purport  de  mesme  le  graunt.    Mes  en  tiel  cas  il  coment,  que  le 


firm  ths  ettate  to  Me  hutband  and  the  wtfefor  term  of  both  their 
lives. 

*  This  section  does  not  appear  in  RaetelPe  Translation,  Tattyl  1556, 
and  subsequent  editions. 

t  This  Sfc.  does  not  appear  m  RaetelPi  Transl.,  PoweU  1548,  1551, 
Mitrehe  1556. 

X  The  words  within  brackets,  although  necessary  to  supply  the  full 
sense,  appear  only  in  RaetelVs  TransL 


made  to  a  feme-corert,  for  her  es- 
tate of  freehold,  cannot  be  altered 
by  the  confirmation  made  to  her 
husband  and  her,  as  the  term  for 
years  may,  whereof  her  husband 
may  make  disposition  at  his  plea- 
sure.— th.  Lytt,  300.  a. 

(c)  It  is  holden  by  some  autho- 


rity since  Lyttleton  wrote,  that 
the  disseisee  after  his  re-entry  shall 
not  avoid  the  rent-charge  against 
his  own  confirmation ;  and  there  a 
general  rule  is  taken,  that  such  a 
tiling  as  I  may  defeat  by  my  entry, 
I  may  make  good  by  my  confirma- 
tion.—7&iVf.~See  I  529. 


1 
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ease  it  behovethi  that  the  patron  haye  fee-simple  in  the  ad-  ntig),  mm 
▼owson;  for  if  he  have  estate  in  the  adyowson  but  for  term  of  ^mej^e, 

.  i  648. 

life  or  in  the  tail,  then  the  grant  shall  stand  but  during  his 

tife»  and  the  life  of  the  parson  that  granted  it,  &c.  (i). 

^v  Also,  if  a  man  let  land  for  term  of  life,  the  which  tenant  Rnemmer't 

for  term  of  life  charges  the  land  with  a  rent  in  fee,  and  he  rmuermMb^ 

in  the  reversion  confirm  the  same  grant,  the  charge  is  good  J^^ 

enough  and  effectual.  ^s^  .^^ 

530  Also,  if  there  be  a  perpetual  chauntry,  wherewith  the  ordi-  JJ^JjJJIiJj^ 
nary  hath  nothing  to  do  or  meddle,  (t.  e.  a  chantry  donative),  '  ^^^ 
[quart*  if]  the  patron  of  the  chauntry,  and  the  chaplain  of  ehamtnf*  mu 
the  same  chauntry  can  charge  the  chauntry  with  a  rent-  w^. 
charge  in  perpetuity. 

^1  Also,  in  some  case  this  verb  dedi^  or  this  verb  eoncem,  conannatkm 

patron  eit  fse^wnple  en  lavowewn;  qar  nl  ad  estate  en 
lavoweeon  /orsguepur  terme  de  vie  au  en  le  taille,  danquee  le 
graunt  cetera  foreque  duraunt  sa  vie,  et  la  vie  le  person  qui 
grauntaet,  ^.  ^^  Item,  n  home  lesea  terre  pur  terme  de 
vie,  le  quel  tenaunt  a  terme  de  vie  charge  la  terre  oveeque  un 
rente  en  fee,  et  eeluy  en  la  reverdon  confirma  meeme  le  graunt, 
le  charge  eat  assetee  bon  et  efeetuelL 

590  Item,  «i  soil  un  perpetueU  chaunterie,  dont  hrdinarie 
nod  riens  a  medler  ne  a  /aire,  [quaere*  n]  le  patron  del 
chaunterie,  et  le  chapeleyn  de  meeme  le  chaunterie  poient 
charge  le  chaunterie  oveeque  un  renie-^iharge  en  perpetuitd. 

^1  Item,  en  aacun  eas  ceet  verbe  dedi,  et  ceet  verbe  oon- 


*  The  word  qtuere  is  printed  in  Maehl.j  Roh,  and  Pym.  1516,  qr.  The 
two  words  within  brackets,  gwere  «t,  do  not  appear  in  RaitelVt  Tranal. 
So  that  this  quterB  seems  questionable,  and  indeed  by  omitting  these  words, 
the  sense  as  well  as  the  law  when  LyttUion  wrote  will  be  complete.  In 
that  copy  of  Pym,  1516  which  is  in  the  Brit,  Muieum,  a  contemporary 
hand  has  altered  qar  «t  to  /d,  so  that  the  amended  passage  reads,  there 
ihepatnm  ^-— •  ^.  appears  sometimes  in  Leitou  Sf  M,,  and  also  in 
Maehl.f  as  an  abbreviation  for  quere,  though  it  is  mostly  used  to  express 
qar,  for. 

(d)  As  to  conveyances  by  eccledastical  corporations  which  have  been 
restrained  since  LyttMon  wrote,  see  ante,  pp.  84,  85  (m). 

MM  2 
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iniawdediet  hath  the  same  effect  m  substance,  and  shall  enure  to  the 
amount  to  a  samc  intent,  as  this  verb  confirmavi.  As  if  I  be  disseised  of 
(543.  'a  plough-land,  and  I  afterwards  make  such  a  deed  as  iku, 
m^^t^M^  sciant  prasenteSf  ^c,  quod  dedi  to  the  disseisor  the  said 
^MMatfmr  piQ^gi^.imj^^  j^^^  hqJ  j  deliver  only  the  deed  to  him  without 

^  any  Hvery  of  seisin  of  the  land,  this  is  a  good  confirmation, 

and  as  strong  in  law,  as  if  he  had  in  the  deed  this  verb  eoii- 
firmaxiy  ^e. 
TiMiixthcase  ^^  Also,  if  I  let  land  to  a  man  for  a  term  of  years,  by 
flnnacion  and  forcc  whcrcof  he  is  posscsscd,  and  afterwards  I  make  a  deed 
omftmatum  to  him,  &c.,  quod  dedi  et  concessit  ^c,  the  said  land  to 
pean^jbr  j(/»,  lutvc  for  tCHu  of  his  life,  and  deliver  to  him  the  deed,  &c.,  then 
i^t  andmto  forthwith  hc  hath  an  estate  in  the  land  for  term  of  life;  ^33  gnd 
body^fwan   if  I  sav  iu  the  dccd,  to  have  and  to  hold  to  him  and  to  his 

ettate  tail,  and         . 

tohuheina  hcirs  of  his  body  engendred,  then  he  hath  estate  in  the  tail. 
And  if  I  say  in  the  deed,  to  have  and  to  hold  to  him  and  to 
his  heirs,  then  he  hath  estate  in  fee-simple;  for  this  shall 
enure  to  him  by  force  of  confirmation  to  enlarge  his  estate  (e), 

cessi,  ad  mesme  le  effecte  en  stibstaunee,  et  urera  a  mesme 
lententy  come  cest  verbe  confirmavi.  Sicome  jeo  tuy  diaseUi 
dun  carue  de  terre,  et  puis  jeo  face  tiel  fait,  sciant  pne- 
sentes,  &c.,  quod  dedi  a  le  disseisour  le  dit  earue  de  terre, 
^.,  et  jeo  delyvera  tantsolement  le  fait  a  luy  sauns  aseun 
lyver'6  de  seisin  del  terre,  ceo  un  hon  con/irmacion,  et  auxi 
fort  en  ley,  sicome  il  avoet  en  lefait  cest  verbe  confirmavi,  &c, 

532  Item,  si  jeo  lessa  terre  a  un  home  pur  terme  dans,  per 
force  de  quel  il  est  possessumcy  et  puis  jeo  face  unfint  a  luy, 
^c,  quod  dedi  et  concessi,  &c.,  la  dit  terre  a  aver  pur  terme 
de  sa  vie,  et  delyvera  a  luy  lefait,  ^c,  donques  meyntenant  U 
ad  estate  en  la  terre  pur  terme  de  vie;  ^33  gt  gi  j^q  ^{^  ^n  ^ 
fait,  a  aver  et  tener  a  luy  et  a  les  heires  de  son  corps  engen- 
dres,  donques  il  ad  estate  en  le  taUle.  Et  si  jeo  die  en  lefait,  a 
aver  et  tener  a  luy  et  a  ses  heires,  donques  il  ad  estate  enfee^ 
simple ;  qar  ceo  urera  a  luy  per  force  de  cot^rmement  den- 
larger  son  estate. 

(e)  Whensoerer  a  oonfirmation     doth  enlarge  and  giye  an  estate  of 


coHuitutdtdU 
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634  Also,  if  a  man  be  disseised,  and  the  disseisor  die  seised.  Joint  ^Mor- 
and  his  heir  is  in  by  descent,  and  afterwards  the  disseisee  meanddisaei 

,  "  •or'*  heir,  ofitf- 

and  the  heir  of  the  disseisor  make  jointly  a  deed  to  another  in  rf  •• «  *>  <*« 
fee,  and  livery  of  seisin  thereupon  is  made;  as  to  the  heir  tonfirmaom. 
of  the  disseisor  that  sealeth  the  deed,  the  tenements  pass 
by  the  same  deed  by  Tray  of  feoffiooient,  and  as  to  the  dis- 
seisee who  sealeth  the  same  deed,  this  shall  not  enure  but  by 
way  of  confirmation.  But  if  the  disseisee  in  this  case  bring 
writ  of  entry  in  the  per  and  cut  against  the  alienee  of  the 
heir  of  the  disseisor:  qtuere  how  shall  he  plead  that  deed 
against  the  demandant  by  way  of  confirmation. 

And  know  ye  this,  my  son,  that  it  is  one  of  the  most  ^^^^'v 
honourable,  laudable,  and  profitable  things  in  our  law,  to  have 
the  science  of  well  pleading  in  actions  real  and  personal;  and 
therefore  I  counsel  thee  especially  to  set  all  thy  courage 
and  care  to  learn  that,  &c,* 

.  ^3^  Item,  si  home  soit  disseisi,  et  le  disseisour  devie  seisi, 
et  son  heire  est  eins  per  diseenty  et  puis  le  disseisi  et  leire 
fount  jointement  un  fait  defeoffement  a  un  autre  en  fee,  et 
lyverd  del  seisin  sur  ceo  est  fait;  quant  al  heire  le  dis- 
seisour qui  ensealast  le  fait,  les  tenementes  passont  per 
mesme  le  fait  per  voie  de  feoffement,  et  quant  al  disseisi  qui 
ensealast  mesme  lefait,  ceo  ne  urera  mes  per  voie  de  confirmct- 
don.  Mes  si  le  disseisi  en  ceo  cos  porta  brief  dentre  en  le 
per  et  cui  en/oers  kdienS  leire  le  disseisour :  quaere  coment  il 
pledera  eel  fait  envers  le  demaundant  per  voye  de  confirmacion. 
Et  SACHEZy  MON  FiTZ,  quc  est  un  depluis  honorables,  et  lau- 
dahles  et  profitahles  choses  en  nostre  ley,  daver  le  science 
de  bien  pleder  en  accions  realx  et  personelx ;  et  pur  ceojeo 
toy  counseyla  especialement  de  mettre  tout  ton  courage  et  cure 
de  ceo  apprendre,  ^c*. 

*  This  8fe.  is  not  giyen  in  RasUlVt  Transl.,  Tottyl  1556,  and  subse- 
quent editionsi  although  it  is  given  in  Marthe  1556,  and  earlier  editions ; 
nor  does  ic  occur  in  the  later  French  copies. 


inheritance,  there  ought  to  be  apt     them)  used    for   the    same. — Co, 
words  (ad  LyttMon  here  ezpresseth     Lyti,  302.  a. 


rlgMt, 

No  Mi'uios  <^ 
oiMfJker  eon  to 

rSMTMB  WpOfI 
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ThetixthcM  <>35  Also,  if  there  be  lord  and  tenant,  and  the  lord  confirm 
leMeandooD-  the  estate  which  the  tenant  hath  in  the  tenements,  yet  the 
'«•  seigniory  wholly  abideth  to  the  lord  as  it  was  before.  ^^6*  in 

^vMnnf  the  same  manner  is  it,  if  a  man  hath  rent-Ghanre  oat  of 
M0tan«nmto;  certain  land,  and  he  confirm  the  estate  which  the  tenant  hath 
mcn<d^'coiv  ^  *^®  ^^  7®*  abideth  to  the  confirmor  the  rent-charge. 
tnmd  iSiw-  ^*^  ^  ^^  ^'^^^  manner  it  is,  if  a  man  hath  common  of  pasture 
^J;^^  inf  the  land  of  another,  if  he  confirm  the  estate  of  the  tenant  of 
^il!!^!^l£ii^t  the  land,  nothing  shall  depart  (t .  e .  pass)  from  him  of  his  com- 
^^SS^  mon;  but  this,  notwithstanding,  the  common  abideth  to  him 
f^dSSfneif  as  it  was  before,  ^^s  Bat  if  there  be  lord  and  tenant,  which 
tenant  holdeth  of  hb  lord  by  the  service  of  fealty,  and  twenty 
shillings  of  rent,  if  the  lord  by  his  deed  confirm  the  estate  of 
**'^'™^*"*  the  tenant,  to  hold  by  twelve  pence,  or  by  a  penny,  or  by  a 
half-penny:  in  this  case  the  tenant  is  discharged  of  all  the 

^^  Item,  M  wient  Beignour  et  tenaunt,  et  le  sei^ftumr  eonfirma 
lestate  que  le  tenaunt  ad  en  lea  tenementee,  unqore  le  eeignourie 
entierement  demourt  al  seignour  come  il  Juiet  adevaunt, 
536*  Efi  meeme  le  manere  eat,  ai  home  ad  rente<harge  hora 
de  certeyne  terre,  et  il  eonfirma  leatate  que  le  tenaunt  ad  en 
la  terre,  unqore  demourt  a  le  eonjirmour  le  rente^harge. 
^7  En  meame  le  manere  eat,  ai  un  home  ad  eomen  de  paature 
enf  autre  terre,  aU  eonfirma  leatate  le  tenaunt  de  la  terre, 
rien  departera  de  luy  de  aon  eomen,  mea  eeo  Tuent  ohatant  le 
eomen  demourt  a  luy  come  fuiat  adenaunt,  ^^^  Mea  ai  aoient 
aeignour  et  tenaunt,  le  quel  tenaunt  tientdeaon  aeignaurper  le 
aervice  de  /ealtS,  et  xz«.  de  rente,  ai  le  aeignour  per  aon  fait 
eonfirma  leatate  le  tenaunt,  a  tener  per  md.  ouper  un  de- 
nere,  ou  per  un  mayle :  en  ceo  caa  le  tenaunt  eat  diackarge 


*  This  'section  is  ^yen  tims  in  Redm.,  Berth.,  Middl,,  8m.,  PoweU, 
and  Tottyl  1554,  (which  copies  also,  do  not  give  §  537),  viz.  En  meame  le 
manere  eat,  n  home  ad  retU^harge  on  oomen  de  pasture  hor»  de  eerieifn 
terre  J  et  il  eonfirma  leatate  que  le  tenaunt  ad  en  la  terre;  unqore  de^ 
mourt  a  le  conflrmour  le  rente-charge  on  [en  Berth.']  le  eomen  come  il 
foist  adevannt. 

t  In  Lettou  Sf  M.,  MacM.,  and  Roh.,  this  word  is  printed  o«,  or. 
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other  services,  and  shall  render  nothing  to  the  lord,  hut  that 
which  is  comprised  within  the  same  confirmation. 

539  But*  if  the  lord  wiUeth  by  deed  of  confirmation,  that  the  hwd  am 
tenant  in  this  case  ought  to  yield  to  him  a  hawk  or  a  rose  vieetqfMgte- 
yearly  at  such  a  feast,  &c.,  this  reservationf  is  void;  because  he  no<  rntrve  a 
reserveth  to  him  a  new  thing  which  was  not  parcel  of  the 
services  before  the  confirmation:  and  so  the  lord  can  well 
abridge  the  services  by  such  confirmation,  but  he  cannot  re- 
serve to  him  new  services. 

5^  Also,  if  there  be  lord,  mesne,  and  tenant,  and  the  tenant  icyaytoi  </ 
is  an  abbot  that  holdeth  of  the  mesne  by  certain  service  yearly,  <r<iM^caM</ 
who  hath  no  cause  to  have  acquittance  asainst  his  mesne  <md  tenant, 
for  to  bring  a  writ  of  mesne  [against  his  mesne^],  in  this  ^^X^^^^^ 
case,  if  the  mesne  confirm  the  estate  that  the  abbot  hath  <»/>«>*»'- 

de  toutei  lea  autres  servieeSj  et  ne  rendra  rien  al  aeignaur, 
/orsque  ceo  que  eat  eon^ris  deins  meame  le  eonfirmacion, 

^9  Mea*  ai  le  aeignour  voUle  per  fait  de  eonjlrmaeion,  que  le 
teiutunt  en  eeo  caa  doit  rendre  a  luy  «n  eaperver  ou  un  roae 
annuelement  a  tiel/eate,  ^c,  eeo  reaervationrf  eat  wide;  pur 
eeo  que  il  reaerva  a  luy  un  novel  choae  que  ne  Juiat  parcel  de 
lea  aervicea  devaunt  le  conjirmaeion  :  et  iaaint  le  aeignour  poet 
hien  ahregger  lea  aervicea  per  tiel  confirmation,  mea  il  ne  poet 
reaerver  a  luy  novel  aervicea. 

5^  Item,  ai  aoit  aeignour,  meane,  et  tenaunt,  et  le  tenauni 
eat  un  abbS  qui  tient  de  meane  per  certeyn  aervice  annuelC' 
tnent,  le  quel  nod  aacun  cauaeper  caae  daver  acquitaunce  pur 
porter  brief  de  meane  [envera  aon  meaneX],  en  ceo  caa,  ai  le 


*  Yetf  BaatelVa  Translatioii. 

t  This  word  has  been  oomipted  to  eoifirmaciont  in  Pym.  1516,  and 
in  all  the  French  copies  since  Pynt.  1516,  and  so  it  appears  in  8irE,  Cote's 
Tranal.  JZa#^e/r«  Transl.,  7y>/ty/1556,  and  sabseqnent  editions,  which 
seem  in  many  respects  to  follow  the  three  earliest  copies,  have  retervation  g 
but  Marske  1556,  and  previous  editions,  have  confirmation. 

t  These  words  within  brackets  are  not  given  in  BaatelVt  Tranal.,  they 
appear  to  be  supplied  by  an  ^c.  which  appears  in  the  common  copies  at 
this  place,  but  it  very  often  occurs,  that  the  words  inferred  by  the  4*0* »  and 
the  ^c.  itself,  are  both  giTen. 
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in  the  land,  to  have  and  to  hold  the  land  unto  him  and  his 
successors  in  frankalmoigne,   &c.,  in  this  case  confinnatioii' 
is  good,  and  then  the  abbot  shall  hold  of  the  mesne  in  frank- 
almoigne:  and  the  reason  is,  because  no  new  seirice  is  re- 
senredy  for  aU  the  services  speciaUj  specified  are  extinct^  and 
nothing  is  reserved  to  the  meme^  but  the  abbot  holdeth  of 
him  the  land,  and  this  was  to  him  before  the  confirmation; 
for  he  that  holdeth  in  frankalmoigne  ought  not  to  do  any 
corporal  service;  so  by  such  confirmation  it  appeareth  the 
mesne  doth  not  reserve  unto  him  any  new  service,  but  that 
the  land  shall  be  holden  of  him  as  it  was  before,  and  in  this 
case  the  abbot  shall  have  a  writ  of  mesne  if  he  be  distrained 
in  his  default,  by  force  of  the  said  confirmation,  where  per- 
case  he  might  not  have  such  writ  before,  &c. 

^1  Also,  if  I  be  seised  of  a  villein  as  of  a  villein  in  gross, 
and  another  taketh  him  out  of  my  possession,  claiming  him 
to  be  his  villein  [whereas  he  has  no  right  to  have  him  as  his 
villein*],  and  afterwards  I  confirm  to  him  the  estate  which  he 

mesne  eonjirma  testate  que  labbi  ad  en  la  terre,  a  aver  et 
tener  la  terre  a  luy  et  a  see  successours  en  frankalmmgne,  ^., 
en  ceo  cos  conjirmacion  est  bon,  et  adonques  labbi  tiendra 
del  mesne  en  frankalmoigne :  et  la  cause  est,  pur  ceo  que 
nul  novel  service  est  reserve,  qar  toutz  les  services  especi- 
alement  specifiez  sont  extientez,  et  nul  rien  est  reserve, 
Jbrsque  labbi  tient  de  luy  la  terre,  et  ceo/uist  a  luy  devant  la 
con/irmacion ;  qar  celuy  qui  tient  en  frankalmoigne  ne  doit 
faire  ascun  corporel  service ;  issint  per  tiel  confirmacion  il 
appiert  que  le  mesne  ne  reserva  a  luy  ascun  novel  service,  mes 
que  les  tenementes  serront  tenus  de  luy  come  ceo  friist  ade- 
vaunt,  et  en  ceo  cas  labbS  avera  un  brief  de  mesne  sil  soit 
distreigne  en  son  defaute,  per  force  del  dit  confirmacion,  lou 
per  cas  il  ne  puissoit  aver  tiel  brief  adevaunt,  ^c. 

^1  Item,  si  jeo  suy  seisi  dun  villeyn  come  de  viUeyn  en 
gros,  et  un  autre  luy  prent  hors  de  ma  possession,  encktymant 
luy  estre  son  villeyn  [Id  ou  il  navoet  ascun  droit  daver  luy 
come  son  villeyn*'},  et  puis  jeo  confirma  a  luy  testate  quit  ad  en 


*  These  words  within  brackets  do  not  appear  in  the  three  eariiest 


CHAP.  IX.]  lyttleton's  tenubeb.  587 

hath  in  my  TiUeiiiy  this  confinnation  seemeth  to  be  void,  for  Raamm. 
that  no  one  can  haye  possession  of  a  man  as  of  a  yillein  Jj^v^JmI^ 
in  gross^  sare  he  that  hath  right  to  have  him  as  his  villein  in  i^ti^H^ 
gross;  and  so  inasmuch  as  he  to  whom  the  confirmation  was         ^' 
made,  was  not  seised  of  him  as  of  his  yillein  at  the  time  of 
the  confirmation  made,  such  confirmation  is  yoid:  ^^  bnt  in 
this  case*  if  such  words  were  in  the  deed.  Seiaiis  me  dedUse  et  MkariMMe  in 
eoneeaatMe,  ^c*^  talem  viUanum  meum,  this  is  good;  but  this 
shall  enure  by  force  and  way  of  grant,  and  not  by  way  of  con-  { S3i. 
firmation,  &c. 

^^  Also,  sometimes  these  yerbs  dedi  et  eoneesei  shall  enure  Dedi  et 
by  way  of  extinguishment  of  the  thing  giyen  or  granted;  as  if  <mi>^jy 
a  tenant  hold  of  the  lord  by  certain  rent,  and  the  lord  by  hu 
deed  granteth  to  the  tenant  and  his  heirs  the  rent,  &c.,  this 
ahsll  enure  to  the  tenant  by  way  of  extinguishment;  for  by 
that  grant  the  rent  is  extinct  (/). 

num  viUeyn,  eeai  confirmaeion  eemhle  eatre  voidcy  pur  eeo  que 
nul  poet  aver  poeeeesion  dun  home  come  de  villeyn  en  groe^ 
situm  celuy  qui  ad  droit  de  luy  aver  come  eon  villeyn  en  groe; 
et  iseint  entaunt  que  celuy  a  qui  le  confirmaeion  /uiet  fait,  ne 
fuiet  seiei  de  luy  come  de  eon  villeyn  a  le  tempe  del  confirma- 
eion fatty  iiel  confirmaeion  eat  voide :  ^^  mea  en  ceo  caa,  ai 
tielx  parolxy  flarent  en  le  fait^  Sciatis  me  dedisse  et  conces- 
aisse,  &c.,  talem  yillanum  meum,  ceat  bon  ;  mea  ceo  urera  per 
force  et  voye  de  graunt,  et  nemy  per  voye  de  confirmor 
don,  ^c. 

s^  Item,  aacun  foitz  ceux  verhea  dedi  et  concessi  ureront 
per  voye  dextientiaement  del  choae  done  ou  graunte  ;  aicome  un 
tenaunt  tient  de  aon  aeignour  per  certeyn  rente,  et  le  aeignour 
per  aon  fait  graunta  a  le  tenaunt  et  a  aea  heirea  le  rente,  ^c, 
ceo  urera  a  le  tenaunt  per  voye  dextientiaement ;  qar  per  cell 
graunt  le  rente  eat  extient. 


editions,  they,  howerer,  are  given  in  RatteW§  Trand.,  and  in  all  other 
editions. 

(/)  And  this  grant  of  the  rent  shall  enure  by  way  of  release. 
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^^  In  the  same  manner  it  is,  where  a  man  hath  a  rent-charge 
out  of  certain  Lmd,  and  he  grant  to  the  tenant  of  the  land 
the  rent-charge,  &c.;  and  the  reason  is,  because  it  appeareth 
by  the  words  of  the  grant,  that  the  will  of  the  donor  is»  that 
the  tenant  shall  hare  the  rent,  &c.,  and  insomuch  as  he  can- 
not have  or  perceive  rent  out  of  his  own  land,  therefore  the 
deed  shall  be  intended  and  taken  for  the  most  advantage  and 
avail  for  the  tenant  that  it  can  be  taken,  and  this  is  by  way 
of  extinguishment  (^). 

^^  Also,  if  I  let  land  to  a  man  for  term  of  years,  and 
afterwards  I  confirm  his  estate  without  more  words  put  in 
the  deed,  by  this,  he  hath  no  greater  estate  than  for  tenn  of 
years,  as  he  had  before:  ^^  but  if  I  release  to  him  my  right 
which  I  have  in  the  land,  without  putting  more  in  the 
deed,  he  hath  estate  of  freehold.  And  so  mayst  thou,  my 
son,  understand  divers  great  diversities  between  releases  and 
confirmations. 


<^  En  memne  le  manere  est,  hu  home  adun  rente-ekarge  hon 
de  eerteyn  terre,  et  il  gramnta  al  tenaunt  del  terre  le  rente^ 
charge,  ^e.;  et  la  cause  est,  pur  ceo  quU  tgapiert  per  les 
parolx  del  graunt,  que  le  voluntS  le  donor  est,  que  le  tenaunt 
avera  le  rente,  ^c,  et  entaunt  quU  ne  poet  aoer  ne  pereever 
rente  hors  de  sa  terre  demesne,  pur  ceo  le  fait  serra  eniendue 
et  pris  pur  le  phds  avantage  et  avedlle  pur  le  tenaunt  que 
poet  estre  pris,  et  ceo  est  per  voye  dextientisement. 

^^  Item,  si  jeo  lessa  terre  a  un  home  per  terme  dona,  et 
puisjeo  eonfirme  son  estate  sauns  pluis  parolx  mettez  en  le 
fait,  per  eel,  U  nad  pluis  greyndre  estate  que  pur  terme  dans, 
sicome  il  avoit  adevauni :  ^^  mes  si  jeo  relessa  a  hug  man 
droit  que  jeo  aiy  en  la  terre,  sans  pluis  mettre  en  le  fait,  U 
ad  estate  de  franktenement.  Et  issint  poiez  entendre,  mon 
fits^  divers  graundes  diversitees  perentre  relesses  et  eonfirma- 
dons. 


{g)  Bat  if  the  gnmtee  of  the     rent^chaige  granted  it  to  the  te- 
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M7  Also,  if  I  being  within  age,  let  land  to  another  for  term  TheciAiA 

of  twenty  jearsy  and  afterwards  he  grant  the  land  to  another  rdcMemd 

for  term  of  ten  years,  so  that  he  grant  bat  parcel  of  his  term;  diifcr. 


in  this  case  when  I  am  of  full  age,  if  I  release  to  the  grantee 

of  my  lessee,  &c.,  this  release  is  void,  because  there  is  no  privity 

between  him  and  me;  but  if  I  confirm  his  estate,  then  this  ^^      ^^ 

confirmation  is  good  (A).    But  if  my  lessee  grant  all  his  es-  SStfj^' 

tate  to  another,  then  my  release  made  to  the  grantee  is  good 

and  effectual* 

^^  Also,  if  a  man  grant  a  fent-charge  issuing  out  of  his  gbrtwcffait  6». 
land  to  another  for  term  of  lus  life,  and  afterwards  he  con- 


In 

firmeth  his  estate  in  the  said  rent,  to  hare  and  to  hold  to  ^V. 
him  in  fee-tail  or  in  fee-simple;  this  confirmation  is  Toid  so  »«m^mn- 

'  mthif  confirm' 

as  to  enlarge  his  estate,  because  he  that  confirmeth  had  not  any  J|2^^^|^. 
reyersion  in  the  rent  (t) :  **®  but  if  a  man  be  seised  in  fee  of  cuiartmoHt. 

^  UftenatUM 

M7  Item,  njeo  egteaunt  deim  age,  letaa  terre  a  un  autre  w>d*gfart- 


pur  terme  de  xz.  ant,  et  puis  U  grawnte  la  terre  a  un  autre  ^^^** 
pur  terme  de  x.  one,  iaeint  quit  graunta  foreque  parcel  de  eon  '^^j^  f 
terme;  en  eeo  eae  quant  jeo  euydepleyn  age^  eijeo  releaea  al  f'^ 
grauntS  de  men  leeai,  ^e,,  eeo  reUs  est  voide,  pur  ceo  que  il 
nest  ascun  privete  parentre  luy  et  may;  mes  si  Jeo  confirme 
son  estate,  donques  ceo  cat^rmacUm  est  bon.    Mes  si  mon 
lessi  graunta  tout  son  estate  a  un  autre,  donques  mon  reles 
fait  al  grauntS  est  bon  et  effeetuel, 

^^  Item,  si  home  graunte  un  rente^harge  issaunt  hors  de 
sa  terre  a  un  autre  pur  terme  de  sa  vie,  et  puis  il  confirma 
son  estate  en  le  dit  rente,  a  oner  et  tener  a  luy  en  fee'taille 
ou  en/eC'Simple;  ceo  confirmacion  est  voyde  quant  a  enlarger 
son  estate,  pur  ceo  que  eeluy  qui  eonfirmast  naeoit  aseun  re- 
version  en  le  rente :  ^^  mes  si  home  soil  seisi  en  fee  de  rente-- 


nant  of  the  land  and  a  atranger,  it  (A)  For  it  is  a  nile,  that  which  I 

shaU  be  CTtingniihed  bat  for  the  maydefeatbymyentry,  I  mayoon- 

moiety:    and  so  it  ia  of  a  ad-  firm  by  my  deed, 

gniory.— Co.  Ljftt.  307.  b.  (i)  Here  the  diverrity  is  appa- 
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a  rent-service  or  rent-charge,  and  he  grant  the  rent  to  another 
for  term  of  life,  and  the  tenant  attorneth,  and  afterwards 
he  confirm  the  estate  of  the  grantee  in  fee-tail  or  in  fee- 
simple,  this  confirmation  is  good,  so  as  to  enlarge  his  estate, 
according  to  the  words  of  confirmation;  hecanse  he  that  con- 
firmed the  estate  at  the  time  of  confirmation  had  the  reversion 
of  the  rent  (^). 

SBO  But  in  the  case  aforesaid,  where  a  man  grants  a  rent- 
charge  to  another  for  term  of  life,  if  he  will  that  the  grantee 
should  have  an  estate  in  the  tail,  or  in  fee,  it  hehoveth  that 
the  deed  of  the  grant  of  the  rent-charge  for  term  of  life  be 
surrendered  {I)  or  cancelled,  and  then  to  make  a  new  deed  of 


service  ou  de  rente^harge,  et  il  grcmnta  le  rente  a  ten  autre 
pur  terme  de  vie,  et  le  tenenmt  attouma,  et  puis  U  eonfirma 
testate  de  le  graunti  en  fee-taXULe  ou  en  fee'Simple,  eest  com- 
firmaeion  est  bon,  quant  a  enlarger  son  estate,  soUmcques  lea 
parclx  de  etmfirmaeion  ;  pur  ceo  que  cestuy  qui  confirmast  les^ 
tate  al  temps  del  eonfirmacion  avoit  la  revercion  del  rente, 

^^  Mes  en  le  eas  avcnmtdit,  lou  home  graunta  un  rente- 
charge  a  un  autre  pur  terme  de  vie,  sil  voille  que  le  grauntS 
averoit  estate  en  le  taille^  ou  en  fee,  il  cavient  que  le  fait  del 
graunt  del  rentccharge  pur  terme  de  vie  soit  svrrendu  ou 


rent  between  a  rent  newly  created 
and  a  rent  in  esae,  which  needeth 
no  explication.  Only  this  is  to  be 
observed,  that  LyttMon  intendeth 
bis  deed  of  confirmation  not  to  con- 
tain any  daose  of  distress ;  for 
otherwise,  as  to  the  confirmation 
the  deed  if  void,  but  the  clause  of 
distress  doth  amount  to  a  new 
grant,  as  in  the  chapter  of  rents 
hath  been  said. — Co.  Lytt,  308.  a. 
{k)  It  is  here  to  be  obserred, 
that  to  the  grant  of  the  estate  for 


life,  LyttMon  doth  put  an  attorn- 
ment, because  it  is  requisite:  but 
to  the  confirmation  to  the  grantee 
of  the  rent  to  enlarge  his  estate, 
there  is  none  necessary ;  and  there- 
fore he  putteth  none.  But  of  this 
more  shall  be  said  in  the  chapter  of 
attornment,  $  556, 575.~Cb.  Lytt, 
308.  b. 

(/)  A  surrender,  mmdnredtft/to, 
or  rendering  up,  is  of  a  nature  di- 
rectly opposite  to  a  release;  for, 
as   that   operates  by  the   greater 
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the  like  rent-charge,  to  have  and  to  take  to  the  grantee  in  the 
tail,  or  in  fee,  &c.    Ex  paueis  dictis  intendere  plurima  poiet^ 

cancelle,  etdonquea  de/aire  un  navel  fni  dautielrente^hargey 
a  aver  etpercever  a  le  grauntS  en  le  taiUef  ou  en/ee^  ^c,  £x 
paueis  dictis  intendere  plorima  potes,  &c,* 


*  This  ooncluding  apophthegm  appears  in  some  copies  as  ex  pauei» 
dictii  plurima  concipit  ingeninm.  Lettou  Sc  M.  reads  Bxpaueit  dietUf 
See,    See  ante,  p.  448  (^). 


estate's  descending  upon  the  less, 
a  surrender  is  the  fidling  of  a  less 
estate  into  a  greater  by  deed.  It 
is  defined  {Co.  Lyti.  337),  a  yield- 
ing up  of  an  estate  for  life  or  years 
to  him  that  hath  the  immediate  re- 
version or  remainder,  wherein  the 
particular  estate  may  merge  or 
drown,  by  mutual  agreement  be- 
tween them.  It  is  done  by  these 
words,  "hath  surrendered,  granted, 
and  yielded  up."  The  surrenderor 
must  be  in  possession  {Id.  338); 
and  the  surrenderee  must  have  a 
higher  estate,  in  which  the  estate 
suirendered  may  merge :  therefore 
tenant  for  life  cannot  surrender  to 
him  in  remainder  for  years.  In  a 
furrender  there  is  no  occasion  for 
liTcry  of  seism  {Id.  50);  fbr  there 
U  a  privity  of  estate  between  the 


surrenderor,  and  the  surrenderee;  SnrraHtar 
the  one's  particular  estate,  and  the  f!^!!^^ 
other's  remainder,  are  one  and  the  >i''"*a<'M. 
same  estate;  and  liyery  having 
been  once  made  at  the  creation  of 
it,  there  is  no  necessity  for  havixig 
it  afterwards.  And,  for  the  same 
reason,  no  livery  is  required  on  a 
release  or  confirmation  in  fee  to  te- 
nant for  years  or  at  will,  though 
a  freehold  thereby  passes:  since 
the  reversion  of  the  relessor,  or 
confirmor,  and  the  particular  estate 
of  the  rdessee,  or  confirmee,  are  one 
and  the  same  estate ;  and  where  there 
is  already  a  possession,  derived  from 
such  a  privity  of  estate,  any  fortfaer 
delivery  of  possession  would  be 
vain  and  nugatory  ($  460). — ^B.  C. 
ii.  326.    AlsoseeCb.  X.y/#.338.a. 
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CHAPTER  X. 


ATTORNMENT. 

Attornment  is  an  agreement  of  the  tenant  to  the  grant  of 
the  seignory,  or  of  a  rent,  or  of  the  donee  in  tail,  or  tenant 
for  life  or  years,  to  a  grant  of  a  reversion  or  remainder  made 
to  another. — Co.  LytL  309.  a.  It  has  heen  already  noticed, 
(p.  1 7),  that  of  hereditaments,  some  are  corporeal  and  some 
incorporeal,  a  distinction  that  applied  itself  to  the  mode  hy 
which  either  were  transferred  or  conveyed,  for  at  law  the  con- 
veyance of  corporeal  hereditaments  was  hy  livery  of  seisin, 
(since  the  Statute  of  Frauds  neeessarily  accompanied  by  a 
deed  of  feoffinent),  whilst  incorporeal  hereditaments,  whereof 
livery  of  seisin  cannot  be  had,  could  only  pass  by  deed  of  grant, 
whereto  attornment  of  the  tenant  of  the  land  was  requisite; 
and  as  such  acts  involved  matter  of  equal  notoriety  with  livery 
of  seisin,  they  were  deemed  tantamount  thereto  and  equiva- 
lent to  feudal  investiture,  so  that  corporeal  hereditaments,  and 
those  things  which  consist  in  manual  occupation,  are  said  to 
lie  in  Uvmy,  whilst  incorporeal  hereditaments,  though  per- 
haps of  equal  duration,  as  flowing  from  the  land,  or  as  in  the 
case  of  reversions  and  remainders,  as  parcel  of  the  land 
itself,  but  which  cannot,  from  their  very  nature,  be  the 
subject  of  such  manual  occupation,  are  said  to  lie  in  grant. 

Inheritances  that  "He  in  grant"  are  advowsons,  services, 
rents,  commons,  reversions,  and  such  like. — (Jo,  Lytt,  172,  a. 

It  is  to  be  observed  to  what  kind  of  inheritances  being 
granted,  an  attornment  is  requisite.  And  in  this  chapter, 
Lyttleton  speaketh  of  five:  first,  of  a  seignory,  rent-service, 
&c.  ($  553-5) ;  secondly,  of  a  rent-charge  (§  556) ;  thirdly,  of 
a  rent-seek  (§  572).    And  hereafter  in  this  chapter  of  two 
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morey  viz.  of  a  reyenion  and  remainder  of  lands  (§  557)  >  for 
the  tenant  shaU  never  need  to  attom»  but  where  there  is 
tenure,  attendance^  remainder,  or  payment  of  a  rent  out  of 
land. — Co.  Lyti.  312.  a. 

The  doctrine  of  attornment,  as  it  is  derived  from  feudal 
principles,  and  is  perfectly  analogous  to  that  of  livery,  had  for 
its  object  three  purposes:  first,  that  the  tenant  in  possession 
might  not  be  subjected  to  a  stranger,  or  a  new  lord,  without 
his  own  approbation  and  consent;  secondly,  that  he  might 
know  to  whom  he  was  to  render  his  services,  and  distinguish 
the  lawful  distress  from  the  tortious  taking  of  his  cattle:  and 
this  reason  was  so  prevalent,  that  when  the  statute  Quia 
emptores  gave  a  free  aUenation,  in  respect  of  the  superior 
lord,  yet  the  tenant's  right  of  attornment  continued  unal- 
tered; thirdly,  that  by  such  attornment,  the  grantee  of  the 
reversion  or  seignory  might  be  put  into  the  possession  of  it, 
and  that  others  might  be  apprised  and  informed  of  the  trans- 
fer.— See  Gilh.  Ten.  81.  And  these  objects  are  kept  in  view 
by  Lyttleton,  who  in  a  series  of  cases  details  the  principles 
and  the  distinctions  governing  and  applicable  to  this  obsolete, 
but  not  useless  learning:  these  cases  are  classed  as  attorn- 
ments in  deed  or  expressed^  and  attornments  in  law  or  tft^liedj 
resolving  themselves  into  rules  which  declare  where  attornment 
was  deemed  necessary  or  unnecessary.  With  regard  to  the 
general  role  as^  to  the  necessity  of  attornment  by  the  tenant 
of  the  freehold,  who  was  obliged  to  attorn  when  the  free- 
hold was  charged,  it  is  expressly  laid  down  by  Lyttleton,  that 
attornment  must  have  been  made  during  the  life  of  the 
grantor  (§  551);  that  it  should  be  in  conformity  to  the 
grant  (§  552);  that  services  did  not  pass  without  it  ($  553); 
that  attornment  to  a  grant  of  a  reversion  should  be  made  by 
the  tenant  of  the  particular  estate  (§  571),  and  to  a  grant  of 
rent,  attornment  ought  to  be  made  by  the  tenant  of  the  free- 
hold, or  according  to  the  language  of  the  Books,  by  the  ''  te- 
nants to  the  avowry,"  foiz,  the  terre-tenants  ($  556),  wherein 
the  remainder-man  was  not  deemed  tenant  to  the  lord  (§  557)» 
though  the  reversioner  was  (§  554 — 562);  from  which  it  may 
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be  conduded,  that  no  one  should  attorn  upon  the  grant  of 
any  seignoiy,  rent-service,  reversion,  or  remainder,  bat  he 
who  was  immediately  privy  to  the  grantor. 

The  cases  in  which  attornment  was  not  necessary,  were* 
chiefly  in  the  cases  where  the  tenant  was  not  attendant  upon 
the  lord  for  performance  of  services,  as  in  the  case  of  tenant 
by  elegit;  where  privity  of  estate,  (which  is  always  tii»- 
mediate)^  existed  between  the  grantor  and  the  grantee  before 
the  attornment,  as  in  the  case  of  joint-tenants  (§  574);  or 
where  the  party  came  to  the  land  by  act  of  law  or  by  title 
paramount,  i.  e.  by  descent,  forfeiture,  &c.  (§  583>  584). 

The  necessity  of  attornment  was  partly  avoided  by  the 
method  of  conveying  to  uses  under  the  stat.  27  Hen.  8,  c.  10, 
by  which  the  possession  is  immediately  executed  to  the  use;  by 
the  Statute  of  Wills,  32  Hen.  8,  c.  2,  explained  by  34  Hen.  8, 
c.  5,  by  which  the  legal  estate  is  vested  in  the  devisee  (as  in 
the  case  of  devises  by  the  custom  (§  585) ;  and  the  statutes 
4  &  5  Anne,  c.  16,  and  11  Geo.  2,  c.  19,*  have  so  restrained 
the  doctrine  of  attornment,  that,  except  in  the  cases  excepted 
by  the  latter  statute  (see  2  Bingh.  59;  1  Powell,  Mortg, 
174.  n.),  it  is  seldom  heard  of,  except  in  the  case  where 
tenants  attorn  after  recovery  by  an  elder  title,  to  save  the 
expense  of  bringing  ejectment  or  enforcing  writ  of  possession. 
Attornment,  where  necessary,  can  be  made  either  by  word  or 
writing,  and  by  payment  of  a  small  coin  where  no  rent  is 
due,  or  by  payment  of  rent  (in  part  or  in  toto)  where  rent  is 
payable.  Attornment  does  not  pass  any  interest  of  him  who 
attorns,  but  only  perfects  a  grant  made  by  another. 


Mommeni  ^^  ATTORNMENT  is,  if  there  be  lord  and  tenant,  and  the 

fleAafeoMviM-  lord  wiU  grant  by  his  deed  the  services  of  his  tenant  to  ano- 

^i  Attoumement  est,  si  soit  seignour  et  tenaumi,  et  le 
seignour  voille  graunterperson/ait  les  services  desan  tenaunt 
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ther  for  tenn  of  years,  or  for  term  of  life,  or  in  the  tail,  or  in  MfMrty. 
fee,  it  behoveth  that  the  tenant  attorn  to  the  erantee  in  the  life  in  the  Kjbtime 

-  .        ,        t^Ougranior. 

of  the  grantor,  by  force  and  Tirtne  of  the  grant,  or  otherwise  the 
grant  is  void.     And  attornment  is  none  other  in  effect,  but  i»  inject  an 
when  the  tenant  hath  heard  of  the  grant  made  by  his  lord,   thtgnmt; 
that  the  same  tenant  do  agree  by  word  to  the  said  grant,  as 
to  say  to  the  grantee,  I  am  agreeable  to  the  grant  made  to  you, 
or,  I  am  content  with  the  grant  made  to  yon  ;  but  the  more 
common  attornment  is,  to  say,  &c..  Sir,  I  attorn  to  you  by  force  jbrmo/tuiom' 
of  the  said  grant;  or,  I  become  your  tenant,  &c.,  or  to  deliver 
to  the  grantee  a  penny,  or  a  half-penny,  or  a  farthing  by  way 
of  attornment,  &c. 
652*  Also,  if  the  lord  arant  the  service  of  his  tenant  to  one   imheeaaeo/ 

two  grants 

man,  and  after  by  a  deed  bearinff  a  later  date  he  erant  the  nude  of  the 

'  J  ^  c  mmetervtee, 

same  services  to  another,  and  the  tenant  attorn  to  the  second  *^t«^^ 
grantee,  now  the  second  grantee  hath  the  services;  and  albeit  2lSS2tf  li 

a  un  autre  pur  terme  dans,  ou  pur  terme  de  vie.  m  en  le  ^^:,!S:Z'^ 
tatlle,  ou  en/ee,  il  covient  que  le  tenaunt  attouma  al  grant6  en  haatheiaw 
la  vie  le  grantaur,  per  force  et  vertue  del  graunt,  ou  autre' 
ment  le  graunt  est  voide.  Et  attoumement  est  nul  autre  en 
ej^ecte,  forsque  quaunt  le  tenaunt  adoye  de  le  graunt  fait  per 
son  seignour,  que  mesme  le  tenaunt  agrea  per  parol  a  le  dit 
graunt,  sicome  adire  a  le  grauntS,  jeo  moy  agrea  a  le  graunt 
fait  a  votis,  ou,  jeo  sue  contente  de  le  graunt  fait  a  vous  ;  mes 
le  pluis  comen  attomement  est,  adire,  ^.,  Sir^  jeo  attouma  a 
vous  perforce  del  dit  graunt ;  ou,  jeo  deveigne  vostre  tenaunt, 
^c,  ou  a  deliverer  al  grauntS  un  denere,  ou  un  mayle,  ou  un 
ferlyng  per  voye  dattoumement,  ^c, 

552*  Item,  si  le  seignour  graunte  le  service  de  son  tenaunt 
a  un  home,  et  puis  per  un  fait  portant  darrein  date  il 
graunta  mesmes  les  services  a  un  autre,  et  le  tenaunt  attouma 
a  le  seconde  grauntS,  ore  le  seconde  grauntS  ad  les  services  ;  et 


*  This  and  the  following  gections  to,  and  inclusive  of,  section  559,  do 
not  appear  in  RastelVt  Transl.,  Tottyl  1556,  and  subsequent  editions  by 
him,  Jane  Yetaweiri  1597,  Wight  1604,  and  the  Stationers  to  1661,  but 
they  appear  in  the  older  editions  oiRaetelVa  Transl.,  and  in  Marshe  1556. 

N  N 
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By  whom  aN  afterwards  the  tenant  willeth  to  attorn  to  the  first  grantee, 
must  be         this  is  clearlj  void,  &c. 


onj^nffinent  ^^  Also,  if  a  man  be  seised  of  a  manor,  which  manor  is 
%!mS»*<h  parcel  in  demesne,  and  parcel  in  service,  if  he  willeth  to  alien 
mwHn  <n  the  this  manor  to  another,  it  behoveth  that  by  force  of  the  aliena- 
thetenanta  tion,  all  the  tenants  that  hold  of  the  alienor  as  of  his  manor. 
&c.,  do  attorn  to  the  alienee,  or  otherwise  the  services  abide 
(t.  e.  remain)  continually  in  the  alienor,  except  tenants  at  will, 
Tettmiaat  &c.;  for  it  nccdcth  not  that  tenants  at  will  do  attorn  upon 
auarn,  such  alicuation,  &c.;  for  this  that  the  same  lands  and  tene- 

ments which  they  hold  at  will  do  pass  to  the  alienee  by  force 
of  such  alienation. 
No  ofM  eanat-  ^^*  Also,  if  there  be  lord  and  tenant,  and  the  tenant  letteth 
tohouprtv^to  the  land  to  another  for  term  of  life,  or  inveth  the  land  in  the 
ther^/bni^  tail,  saviug  the  reversion  to  himself,  &c.,  if  the  lord  in  such 
tke  wideHe-     cssc  grsut  his  sciguiory  to  another,  it  behoveth  that  he  in  the 

tomtograntee, 

coment  que  apres  le  tenaunt  vciUe  atioumer  a  le  premier 
graufUiy  eeet  clerement  wide,  ^c. 

fi^  Item,  <t  home  eoU  aeisi  dun  manor^  quel  manor  est 
parcel  en  demesne,  et  parcel  en  eervice,  eil  voiUe  aliener  eel 
manor  a  un  autre,  il  coment  que  per  force  del  aUenaeion,  que 
touts  leg  tenmmtee  qui  teignont  del  alienour  come  de  eon 
manor,  ^c,  attoumerent  al  alienS,  ou  autrement  lee  eervieee 
demourront  continuellement  en  lalienour,  forpru  tenauntes  a 
volunti,  ^. ,-  qar  il  ne  heaoigne  que  tenauntes  a  volunii  at-- 
toument  sur  tiel  aUenacion,  ^c. ;  pur  ceo  que  mesmes  les  terres 
et  tencmentes  quils  teignont  a  volunti  passont  al  dlienS  per 
force  detiel  alienacion. 

^^*  Item,  si  soient  seignour  et  tenaunt,  et  le  tenaunt  lessa 
la  terre  a  un  autre  pur  terme  de  vie,  ou  dona  la  terre  en  le 
tatlle,  savaunt  la  revercion  a  luy,  ^c,  si  le  seignour  en  tiel 
cos  graunta  a  un  autre  sa  seignourie,  il  coment  que  eeluy  en 

*  At  this  place  oocnn  in  those  editions  of  RagtelPs  Transl.  prenons  to 
Tottyl  1 556,  with  a  slight  variation,  the  same  case  that  forms  §  560,  561 , 
which  therefore,  in  those  editions  and  in  Manhe  1556,  appears  twice ; 
and  with  respect  to  this  section  it  does  not  appear  in  RnttlPt  Transl., 
Tottyl  1556,  and  subsequent  editions  to  1661. 
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reversion  attorn  to  the  grantee,  and  not  the  tenant  for  term 
of  life^  or  the  tenant  in  the  tail,  because  that  in  this  case  he  in 
the  reversion  is  tenant  to  the  lord,  and  not  the  tenant  for  term 
of  life,  nor  the  tenant  in  the  tail.    ^^*  In  the  same  manner  Lord,  mam, 
it  is  where  there  are  lord,  mesne,  and  tenant,  if  the  lord  will  lor^gmnthut 
grant  the  services  of  the  mesne,  albeit  he  make  no  mention  m^mm  mut 
in  his  grant  of  the  mesne,  yet  it  behoveth  that  the  mesne 
attorn,  and  not  the  tenant  paravail,  &c.,  because  the  mesne  is 
tenant  onto  him,  &e.    ^^*  But  otherwise  it  is  where  certain  Butingrtmt 
land  is  charged  with  a  rent-charge  or  rent-seek,  for  in  such  %^r^d!!^9 
case,  if  he  that  hath  the  rent-chaige  grant  this  to  another,  nmumuttat- 
it  behoveth  that  the  tenant  of  the  freehold  attorn  to  the 
grantee,  for  this  that  the  freehold  is  charged  with  the  rent,  &c. 
And  in  rent-charge  no  avowry  ought  to  be  made  upon  any 
person  for  the  distress  taken,  &c.,  but  he  shall  avow  the 
prisel  (t.  e,  the  taking)  to  be  good  and  rightful,  as  in  lands 
or  tenements  so  charged  with  his  distress,  &c. 
557*  Also,  if  there  be  lord  and  tenant,  and  the  tenant  letteth   T^mmjbr 

la  revercian  attouma  algrauntiy  et  nemy  le  tenaunt  a  terme  de 
vie,  ou  le  tenaunt  en  le  taiUe,  pur  ceo  que  en  ceo  cas  celuy  en 
la  revercion  est  tenaunt  al  seignour,  et  nemye  le  tenaunt  a 
terme  de  vie,  ne  le  tenaunt  en  le  taille.  ^^^  En  meeme  le  ma- 
nere  est  lou  sount  aeignour,  mesne,  et  tenaunt,  si  le  seiffnour 
voUle  graunter  les  services  del  mesne,  coment  que  il  nefait  as- 
cun  meneion  en  son  graunt  del  mesne,  unqare  il  covient  que 
le  mesne  attouma,  et  nemy  le  tenaunt  peravaile,  ^c,  pur  ceo 
que  le  mesne  est  tenaunt  a  luy,  ^c.  ^^*  Mes  autrement  est 
lou  certeyn  terre  est  charge  dun  rente-charge  ou  rente-sekke, 
qar  en  tiel  cas,  si  celuy  qui  ad  le  rente^harge  ceo  graunt  a  a  un 
autre,  U  covient  que  le  tenaunt  del  franktenement  attouma  al 
graunti,  pur  ceo  que  le  franktenement  est  charge  del  rente, 
^c,  Et  en  rente-charge  nul  avowerB  doit  estre  /ait  sur  ascun 
person  pur  le  distres  pris,  ^c,  mes  il  avowera  le  pris  hon  et 
droiturel,  come  en  terres  ou  tenementes  issint  charges  a  sa 
distres,  ^c. 

^7*  Item,  sisoit  seigneur  et  tenaunt,  et  le  tenaunt  lessa  son 

*  See  p.  546  (*). 

N    N  2 
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his  tenement  to  another  for  term  of  Ufe,  the  remainder  to  an* 
other  in  fee^  and  afterwards  the  lord  grant  the  services,  &c.,  to 
another,  and  the  tenant  for  term  of  life  attorn,  this  is  good 
enough,  for  this  that  the  tenant  for  life  is  tenant  in  this  case  to 
the  lord,  &c.,  and  he  in  the  remainder  cannot  he  said  to  be 
tenant  to  the  lord,  as  to  that  intent,  until  afler  the  death  of 
the  tenant  for  life  ;  yet  in  this  case,  if  he  in  the  remainder 
dieth  without  heir,  the  lord  hath  the  remainder  by  way  of 
escheat,  because  it  behoveth  the  lord  in  such  case  to  avow 
upon  the  tenant  for  term  of  life,  &c.,  yet  the  whole  en- 
tire tenement,  as  to  all  the  estates  of  the  freehold  or  of  fee* 
simple,  or  otherwise,  &c.,  in  such  case  are  altogether  holden 
of  the  lord,  &c.* 

^^  Also,  if  there  be  lord  and  tenant,  and  the  tenant  let  the 
tenements  to  a  woman  for  term  of  life,  the  remainder  over  in  fee, 
and  the  woman  taketh  husband,  and  afterwards  the  lord  grant 

tenement  a  un  autre  pur  terme  de  vie,  le  remeyndre  a  un  autre 
enfee^  etpuis  le  eeiffnour  graunta  lesservicesy  ^c,  aun  autre, 
et  le  tenaunt  a  terme  de  vie  attouma,  ceo  est  aeeetee  hon^  pur 
ceo  que  le  tenaunt  a  terme  de  vie  est  tenaunt  en  ceo  eas  al  mi- 
gnour,  ^c.y  et  celuy  en  le  remeyndre  ne  poet  estre  dit  tenaunt 
al  seigrumr,  quaunt  a  cell  entent,  forsque  apres  la  mort  le  te- 
naunt a  terme  de  vie ;  unqore  en  ceo  cas,  si  celuy  en  le  re- 
meyndre morust  sauns  heire,  le  seignour  ad  le  remeyndre  per 
voye  deschete,  pur  ceo  que  covient  que  le  seigtumr  en  tiel  cas 
davower  sur  le  tenaunt  a  terme  de  vie,  ^c,  unqore  tout  lentier 
tenement,  quaunt  a  toutes  les  estates  de  franktenement  ou  de 
fee-simple,  ou  autrement,  ^c.y  en  tiel  cas  sont  ensembles  tenus 
de  le  seignour,  ^c* 

^^  Item,  si  soient  seignour  et  tenaunt,  et  le  tenaunt  lessa 
les  tenementes  a  une  feme  pur  terme  de  vie,  le  remeyndre 
oustre  en  fee,  et  la  feme  prent  baron,  et  puis  le  seignour 

*  Here  follows  in  all  the  French  copies  from  Redm,  and  Berth.,  the 
following  reference,  which  Sir  Edward  Coke  remarks  (312  h.)  *'  is  added 
to  Lyitleion,  but  it  is  consonant  to  law,  and  the  authority  truly  cited  :  " 
▼ix. — Met  nemy  de  /aire  avowry  sur  eux  ioutz  «Mffm£/tf— But  not  to 
make  ayowry  upon  them  altogether. — M.  3,  ^.  6.  1. 

t  See  p.  546  (*). 
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the  services,  &c.,  to  the  husband  and  to  his  heirs,  in  that  case 

the  service  is  put  in  suspense  during  the  coverture.  But  if  the 

wife  die,  hving  the  husband,  the  husband  and  his  heirs  shall 

have  the  rent  of  them  in  the  remainder,  &c.     And  in  this  aeceptane«y 

case  there  needeth  no  attornment  by  parol,  &c.,  for  that  the  on  auommuS 

husband^  who  ought  to  attorn,  accepted  the  deed  of  the  grant 

of  the  services,  &c.,  the  which  acceptance  is  an  attornment  in 

the  law. 

559*  In  the  same  manner  is  it,  if  there*  be  lord  and  tenant,   second  ex- 
and  the  tenant  take  wife,  and  afterwards  the  lord  grant  his  attommeutin 
services  to  the  wife  and  her  heirs,  and  the  husband  accept  so  if  the  gram 
the  deed,  in  this  case,  after  the  death  of  the  husband,  the  ^^<^?i* 

'  '  tenant,  tmd  he 

wife  and  her  heirs  shall  have  the  services,  &c.;  for  by  the  ac-  ^^f**^ 

ceptance  of  the  husband,  this  is  a  good  attornment,   &c., 

albeit  during  the  coverture  the  services  are  put  in  suspense,  &c. 

<    560  Also,  if  there  be  lord  and  tenant,  and  the  tenant  grant  Thini  ouun- 

the  tenements  to  a  man  for  term  of  hb  life,  the  remainder  to  torament  in 

another  in  fee,  if  the  lord  grant  the  services  to  the  tenant  for  grant  qfur 

vicetmupeniifd 

gravnta  Its  services,  ^c,  a  le  baron  et  a  sez  heires,  en  eelle  cos 
le  service  est  mys  in  suspence  duraunt  la  coverture,  Mes  si  la 
feme  devie,  vivant  le  haron^  le  baron  et  ses  heires  averount  le 
rente  de  ceux  en  le  remeyndre,  ^e.  Et  en  ceo  cos  il  ne  besoigne 
ascun  attoumement  per  parol,  ^c,  pur  ceo  que  le  baron,  qui 
doit  attoumer,  accepta  lefait  del  graunt  de  les  services,  ^c,  le 
quel  acceptaunce  est  un  attoumement  en  la  ley, 

559*  En  tnesme  le  manere  est,  si  soient  seignour  et  tenaunt,  et 
le  tenaunt  prent  feme,  et  puis  le  seignour  graunta  les  ser* 
vices  a  la  feme  et  ses  heires,  et  le  baron  accepta  le  fait,  en 
ceo  COS,  apres  la  mart  de  le  baron,  la  feme  et  ses  heires 
averount  les  services,  ^c. ;  qarper  lacceptance  le  baron,  ceo  est 
bon  attoumement,  ^c,  coment  que  duraunt  la  coverture  les 
services  sont  mys  en  suspence,  ^c, 

550  Item,  si  soient  seignour  et  tenaunt,  et  le  tenaunt  graunta 
les  tenementes  a  un  home  pur  terme  de  sa  vie,  le  remeyndre  a 
un  autre  en  fee,  si  le  seignour  graunta  les  services  a  le  tenaunt 

*  See  p.  546  (♦). 
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tenn  of  life;  in  this  case  the  tenant  fortenn  of  life  bath  fee  in 
the  services :  but  the  seirioes  are  put  in  suspense  during  his  Hie. 
But  his  heirs  shall  have  the  services  after  his  decease:  and  in 
this  case  there  needeth  no  attornment,  for  by  the  acceptance 
of  the  deed  bj  him  that  ought  to  attorn,  &c.,  thb  is  attorn- 
ment of  itself,  &c.  ^^  But  where  the  tenant  hath  as  great  and 
as  high  estate  in  the  tenements,  as  the  lord  hath  in  the 
seigniory;  in  such  case,  if  the  lord  grant  the  services  to  the 
tenant  in  fee,  this 'shall  enure  by  way  of  extinguishment. 
Causa  patet. 

^^  Also,  if  there  be  lord  and  tenant,*  and  the  tenant  make 
a  lease  to  a  man  for  term  of  his  life,  saving  the  reversion  to 
himself,  if  the  lord  grant  the  seigniory  to  the  tenant  for  life 
in  fee,  in  this  case  it  behoveth  that  he  in  the  reversion  attorn 
to  the  tenant  for  term  of  life  by  force  of  that  grant,  or  other- 
wise the  grant  is  void;  for  thia  that  he  in  the  reversion  is 
tenant  to  the  lord,  SccJ* 


a  terme  de  vie;  en  ceo  cas  le  tenaunt  a  terme  de  vie  ad 
fee  en  les  services :  mes  les  services  soni  mys  en  suspenee  da- 
raunt  sa  vie.  Mes  ses  heires  averont  les  services  apres  son 
deceste :  et  en  ceo  cas  U  ne  besoigne  ascun  aUoumement,  qar 
per  laceeptance  del  fait  de  eehty  qui  doit  attoumer,  ^.,  eeo 
est  attaumement  de  luy  mesme,  ^c.  ^^  Mes  lau  le  tenaunt  ad 
cy  ground  et  haute  estate  en  les  tenementes,  sieome  leseignour 
ad  en  le  seiynaurie;  en  tiel  cas,  si  U  seiynour  yraunta  les 
services  al  tenaunt  enfee^  ceo  ureraper  vaye  dextientisement. 
Causa  patet. 

^^  Item,  si  soient  seiynour  et  tenaunt,  et  le  tenaunt  fait  tm 
lees  a  un  home  pur  terme  de  sa  vie,  aavaunt  la  revercion  a  luy, 
si  le  seiynour  yraunta  la  aeiynourie  al  tenaunt  a  terme  de  vie 
en  fee,  en  ceo  cas  U  covientque  celuy  en  la  revercion  attouma 
al  tenaunt  a  terme  de  vie  per  force  de  eel  yraunt,  ou  autre- 
ment  le  yraunt  est  voide  ;  pur  ceo  que  celuy  en  la  revercion  est 
tenaunt  al  seiynour,  ^^c* 


*  The  final  ^e.  does  not  appear  in  RoMtelVM  Traogl.,  and  there  also 
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5^  Also,  if  there  be  lord  and  tenant,  and  the  tenant  holdeth  The  fourth 
of  the  lord  by  twenty  manner  of  services,  and  the  lord  grant  tonunent  in 
his  seigniory  to  another,  if  the  tenant  pay  [in  deed*]  any  parcel  ^'^1^'"'^ 
of  any  of  the  services  to  the  ^antee,  this  is  good  attorn-  2Jj^*** 
ment  of  and  for  all  the  services,  albeit  the  intent  of  the  ten- 
ant was  to  attorn  but  for  that  parcel,  because  the  seignioiy  is 
but  one  and  entire,  although  there  be  divers  manner  of  ser- 
vices which  the  tenant  ought  to  do,  &c. 

s^  Also,  if  there  be  lord  and  tenant,  and  the  tenant  hold-  oammeoja 
eth  of  the  lord  by  many  manners  of  services,  and  the  lord  S^***"** 
grant  the  services  to  another  by  fine,  if  the  grantee  sue  a  ««wwiwfrf. 
Buire  faci<u  out  of  the  same  fine  for  any  parcel  of  the  ser- 
Tices,  and  hath  judgment  to  recover,  that  judgment  is  a  good 
attornment  in  law  for  all  the  services,  &c. 

563  Item,  M  9oient  seignour  et  tenaunt,  et  le  tenaunt  tient 
del  seignour  per  xx  maneres  dee  services^  et  le  seignour 
graunta  sa  seignouriea  un  autre,  si  le  tenaunt  paia  [en/ait*] 
ascun  parcel  dascun  de  les  services  al  grauntS,  ceo  est  ban  at- 
toumement  de  et  pur  toutes  les  services,  eoment  que  lentent  de 
le  tenaunt  fuist  dattoumerforsque  de  eel  parcel,  pur  ceo  que  le 
seignourie  est  forsque  un  et  entier,  eoment  quits  sont  divers 
maneres  des  services  que  le  tenaunt  doit /aire,  ^c, 

5^  IteiE,  si  soit  seignour  et  tenaunt,  et  le  tenaunt  tient  del 
seignour  per  plusours  maneres  des  services,  et  le  seignour 
graunta  les  services  a  un  autre  per  fyn,  si  le  grauntS  sua  un 
scire  facias  hors  de  mesme  le  fyn  pur  ascun  parcel  de  les  ser^ 
vices,  et  adjuggement  de  recoverer,  eel  juggement  est  bon  at- 
toumement  en  ley  pur  toutes  les  services,  ^c. 


follows  in  Redm,  and  Berth, ,  and  in  all  subsequent  French  editions,  ex- 
cept the  expurgated  editions  of  Toityl  1557,  an  addition  which  Sir  Ed- 
ward  Coke  notices,  "  is  not  in  the  original,  and  is  against  law,  and 
therefore  to  be  rejected/' 

*  Or  dOf  (i.  e.  perform)  RasUWt  TransUtion;  which  seems  most 
correct,  for  the  words,  en  faitj  were  probably  written,  ou  fait.  See 
p.  534*,  where  a  similar  error  occurs. 
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pa^fMtuqfth§  565  Also,  if  the  lord  of  a  rent-service  grant  the  services  to 
hand  u  an  at'  another,  and  the  tenant  attorn  hy  a  pennj,  and  afterwards 
ean^umttifa  the  grantee  distrain  for  the  rent  hehind,  and  the  tenant  make 

rescous:  in  this  case  the  graiftee  shall  not  have  assise  for  the 

rent,  but  writ  of  rescous,  because  the  gift  of  the  pennj 
Dutitietion  be-  bj  the  tenant  was  not  but  by  way  of  attornment,  &c.  But  if 
h^wa^itfat-  the  tenant  had  given  to  the  grantee  the  said  penny  as  parcel 
gnuuofa  of  the  rent,  or  half  a  penny,  or  a  farthing  by  way  of  seisin  of 
tneitf  bif  fooy     the  reut,  then  this  is  a  good  attornment,  and  also  it  is  a  good 

seisin  to  the  grantee  of  the  rent,  and  then  upon  such  rescous 

the  grantee  shall  have  assise,  &c. 
whftttenuiti       566*  Also,  if  there  be   many  jointenants  that  hold  by 
tothegnuat:   certain  scrviccs,  and  the  lord  irrant  to  another  the  services^ 

Attwiunentb^  ^ 

anejoint-te-      aud  ouc  of  the  jointenauts  attorn  to  the  grantee,  this  is  as 

natU  good/or  • 

the  othen,       good  as  if  all  had  attorned,  because  the  seigniory  is  entire,  &c. 

5^  Item,  si  le  seignour  dun  rente^ervice  graunta  lea  ser- 
vices a  un  autre,  et  le  tenaunt  attoma  per  une  denere,  etpms  ie 
graunti  distreigna  pur  le  rente  arere,  et  le  tenaunt  a  luyfaU 
rescous :  en  ceo  cos  le  graunta  navera  assise  del  rente,  forsque 
brief  de  rescous,  pur  ceo  que  le  done  del  deniere  per  le  tenaunt 
ne  fuist  forsque  per  voye  dattoumement,  ^.  Mes  si  le  tt' 
naunt  avoit  done  a  le  grauntS  le  dit  denere  come  parcel  de  le 
rente,  ou  un  matte,  ou  unferlyng  per  voye  de  seisin  del  rente, 
dongues  ceo  est  bon  attoumement,  et  auxi  est  bon  seisin  al 
grauntS  del  rente,  et  donques  sur  tiel  rescous  le  graunti  avera 
assise,  ^c, 

566*  Item,  si  sont  plusours  jointenauntes  qui  teignant  per 
certeyn  services,  et  le  seigneur  graunta  a  un  autre  les  ser» 
vices,  et  un  de  les  jointenauntes  attouma  al  grauntS,  ceo  est 
auxi  bonsicome  toutz  attornerent,  pur  ceo  que  la  seignourie  est 
entier,  ^c. 


*  This  section  does  not  appear  in  Rastell's  Translation,  Tbttyl  1556, 
and  subsequent  editions  to  1661,  but  it  is  j^ven  in  previous  editions,  and 
in  Marshe  1556;  and  to  these  editions  a  qmere  is  added. 
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^7  Also,  if  a  man  let  tenements  for  term  of  years,  by  force   on  grmts  ot 
of  which  lease  the  lessee  is  sebed,  and  afterwards  the  lessor  Temmto/ 
by  his  deed  grant  the  reversion  to  another  for  term  of  life,  or  ^^^^S^ 
in  the  tail,  or  in  fee;  it  behoveth  in  such  case  that  the  tenant  '"^ 
for  term  of  years  attorn,  or  otherwise  nothing  passeth  to 
such  grantee  by  sach  deed.     And  if  in  this  case  the  tenant 
for  term  of  years  attorn  to  the  grantee,  then  forthwith  the  free- 
hold passeth  to  the  grantee  by  sach  attornment  without  any 
livery  of  seisin,  &c. ;  because  if  any  livery  of  seisin,  &c.«  should 
be  or  were  needful  to  be  made  in  that  case,  then  the  tenant 
for  years  should  be  at  the  time  of  the  livery  of  sebin  ousted 
of  his  possession,  which  should  be  against  reason,  &c.* 

^^  Also,  if  tenements  be  letten  to  a  man  for  term  of  life, 
or  given  in  the  tail,  saving  the  reversion,  &c.,  if  he  in  the 
reversion  in  this  case  grant  the  reversion  to  another  by  his 

^7  Item,  ti  home  lesga  tenementea  a  terme  dans,  per  force 
de  quel  lees  le  lessee  est  seisin  et  puis  le  lessour  per  son  fait 
graunta  la  revercion  a  autre  pur  terme  de  vie,  au  en  le  taille, 
ou  en  fee ;  il  covient  en  tiel  cos  que  le  tenaunt  a  terme  dans 
attouma,  ou  autrement  rien  passa  a  tiel  graunti  per  tiel  fait » 
Et  si  en  ceo  cos  le  tenaunt  a  terme  dans  attouma  al  grauntS, 
donques  meyntenaunt  passa  le  franktenement  al  graunti  per 
tiel  attoumement  sans  ascun  liverB  de  seisin,  ^c. ;  pur  ceo  que 
si  ascun  liver'd  de  seisin,  ^c,  serroit  ou  besoigneroit  destrefait 
en  eel  cas,  donques  le  tenaunt  a  terme  dans  serroit  al  temps  de 
livers  de  seisin  ousts  de  sa  possession,  que  serroit  encontre 
reason,  ^c* 

^^f  Item,  si  tenementes  soient  lessSs  a  un  home  pur  terme 
de  vie,  ou  donez  en  le  taille,  savaunt  la  revercion,  ^c,  si  eeluy 
en  la  revercion  en  ceo  cas  graunta  la  revercion  a  un  autre  per 


*  This  final  Sfc.  does  not  appear  in  Raateirs  Tranalation. 

f  This  and  the  following  section,  569,  do  not  appear  in  RomMCm 
Translation,  Tottyl  1566,  and  subsequent  editions  to  1661,  but  it  is  gi^en 
in  previoos  editions,  and  in  Marshe  1556. 
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deed,  it  behoyeth  that  the  tenant  of  the  hmd  do  attorn  to  the 
grantee  in  the  hfe  of  the  grantor,  or  otherwise  the  grant  is 
void,  &c. 

6^*  In  the  same  manner  is  it,  if  knd  be  [given  in  the 
tail  orf]  let  to  a  man  for  term  of  life,  the  remainder  to  an- 
other [&c4]>  if  he  in  the  remainder  willeth  to  grant  the  (Aw) 
remainder  to  another  &c.,  if  the  tenant  of  the  land  attorn  in 
the  life  of  the  grantor,  then  the  grant  of  such  remainder 
is  good,  or  otherwise  not^. 


9on  faity  il  covient  que  le  tenaunt  de  la  terre  attouma  <d 
graunti  en  la  tie  le  ffrauntour,  ou  autremeni  le  graunt  est 
voyde,  ^e. 

569*  En  mesme  le  manere  eet,  si  terre  eait  [done  en  le 
taiUe  otrf ]  leeee  a  un  home  pur  terme  de  vie,  le  rewieyndre  a 
un  autre  [^c.{],  si  eeluy  en  le  remeyndre  voUle  graunter  le 
remeyndre  a  un  autre,  ^c,  si  le  tenaunt  de  la  terre  attouma 
en  la  vie  le  grantaur,  donguea  le  graunt  de  tiel  remeyndre  est 
ban,  ou  autrement  nemye^. 


*  ThiB  section  u  not  given  in  any  edition  otRasielT*  Truial.  nnee 
Ptftcelllbbl,  except  Marthe  1556,  ante,  p.  553 (f). 

t  The  words  within  brackets  not  in  LetUm  ^  M,,  Machl.,  or  Rok, — 
**  These  words  [done  en  tail  ou],  which  visibly  corrupt  the  sense  of  our 
author,  though  they  are  inserted  in  all  the  editions  of  this  book,  and  the 
old  edition  of  Lyitleton'e  Tenures  printed  at  London  by  Richard  iV>- 
son  (1528),  are  however  to  be  omitted,  lor  they  are  not  in  the  original 
edition  that  was  printed  at  Bohan:'—Note  rf  Editor  to  Uth  and  \2th 
edition,  Co.  Lytt.  Some  of  TottyVM  editions  previous  to  the  first  sec- 
tioned edition,  1581,  say,  lene  en  tail  ou  leue,  which  is  also  erroneous. 
The  editions  of  BatteWe  Translation  which  retain  this  section,  {vii.  all  be- 
fore, and  inclusive  of,  Powell\hA%,  1551,  andlfort A«1556),  read  as  above, 
and  as  Sir  Edward  Coke  does  not  notice  these  words,  but  comments  upon 
them,  the  Editor  has  not  thought  fit  to  expunge  them.  The  whole  section 
may  be  deemed  questionable,  as  the  copies  vary.  The  case  seems  voudied 
by  12  E.  4.  3,  4. 

t  In  all  editions  subsequent  to  the  three  earliest,  this  ^e.  is  supplied 
by  the  words,  in  fee. 

§  Here  follows  in  every  other  French  copy  after  the  four  earliest  editions* 
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571  Also,  if  land  be  let  to  a  man  for  years,  the  remainder  to  lmm/it 
another  for  term  of  life,  reserving  to  the  lessor  a  certain  rent  by  derM  /</», 
year,  and  livery  of  seisin  thereupon  is  made  to  the  tenant  ^hUnwr- 
for  term  of  years,  if  he  in  the  reversion  in  this  case  erant  nant/bri^for 
the  reversion  to  another,  and  the  tenant  that  is  in  the  re-  <o^'«     _ 
mainder  after  the  term  of  years,  attorn;    this  is  a  good  *'«»«<«*< 
attornment,  and  he  to  whom  this  reversion  is  granted  by 

force  of  such  attornment  may  distrain  the  tenant  for  term  of 
years  for  the  rent  due  after  such  attornment,  although  the 
tenant  for  years  never  attorned  unto  him.  And  the  reason 
is  for  this  that  where  the  reversion  is  dependant  upon  the 
estate  of  freehold,  it  sufficeth  that  the  tenant  of  the  freehold 
attorn  upon  such  grant  of  the  reversion,  &c. 

572  And  it  is  to  be  understood,  that  where  a  lease  for  term  Laauargsft 

571  Item,  H  terre  wit  lessS  a  un  home  pur  terme  dans,  le 
remeyndre  a  un  autre  pur  terme  de  vie,  reeervaunt  al  lessour 
un  eerteyn  rente  per  an,  et  liverS  de  seisin  sur  ceo  est  fait  al 
tenaunt  pur  terme  dans,  si  cestuy  en  la  revereion  en  ceo  eas 
graunta  la  revereion  a  un  autre,  et  le  tenaunt  qui  est  en  le  re- 
meyndre  apres  le  terme  dans,  attouma  ;  ceo  est  hon  attoume- 
ment,  et  celuy  a  qui  cest  revereion  est  graunte  per  force  de  tiel 
attoumement  distreynera  le  tenaunt  a  terme  dans  pur  le  rente 
due  apres  tiel  attoumement,  coment  que  le  tenaunt  a  terme 
dans  ne  unques  attoumast  a  luy.  Et  la  cause  est  pur  ceo 
que  lou  la  revereion  est  dependant  sur  lestate  del  franktene- 
ment,  sufist  que  le  tenaunt  del  franktenement  attouma  sur 
tiel  graunt  del  revereion,  ^c, 

572  Et  est  assavoir,  que  lou  un  lees  a  terme  dans,  ou  a 


the  following  reference  which  forms  the  570th  subdivision  of  the  text  hj  Attorament 
We»tlbSl,fnz.  Paseh,  12  Edw.  4,3,  A.  It  is  there  holden  by  the  whole  ^Sl^^^ 
court f  that  tenant  in  tail  shall  not  be  compelled  to  attorn ,-  but  \f  he  will 
attorn  gratis,  it  is  good  enough :  upon  which  Sir  E,  Coke  remarks, 
**  This  is  added  to  Lyitleton;  and  therefore  though  it  be  good  law,  and 
the  book  truly  cited,  yet  I  pass  it  over."  This  reference  appears  as 
a  side-note  in  Redtn.,  and  is  also  incorporated  with  the  text.  SastelVs 
Transl.  does  not  give  this  addition. 
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r0lH  nof 
named,  it 
being  inddent 
to  tht  iwtwr- 
«iofi,  <225, 
2»,347. 


rmervingrma,  o(  jesiSy  Or  for  tenn  of  life,  or  a  gift  in  the  tail,  is  made  to 
qftfte  rsMT.     auy  man,  reserving  to  such  lessor,  or  donor,  a  certain  rent, 
MTvinfrrent,     &c.,  if  such  Icssor,  or  douor,  grant  his  reversion  to  another. 
4rf»-m4oMitf  and  the  tenant  of  the  land  attorn,  the  rent  passeth  to  the 
«fon.^^M<N^  grantee,  although  in  the  deed  of  the  grant  of  the  reversion 
no  mention  be  made  of  the  rent,  for  that  the  rent  is  incident 
to  the  reversion  in  such  case,  and  not  ^  converso.  .  For  if  a 
man  willeth  to  grant  the  rent  in  such  case  to  another,  re- 
serving to  him  the  reversion  of  the  land;  although  the  tenant 
attorn  to  the  grantee,  this  shall  be  but  a  rent-seek,  &c. 
The  sixth  ex-      ^^^  Also,  if  a  man  let  land  to  another  for  his  life,  and 
!!ttoniiiien?in  afterwards  he  confirm  by  his  deed  the  estate  of  the  te- 
Y<i  remain'     uaut  for  UfC)  the  remainder  to  another  in  fee,  and  the  tenant 
attornment  ie   foT  term  of  life  acccpt  the  deed,  then  is  the  remainder  in  deed 
to  him  to  whom  the  remainder  was  given  or  hmited  by  the  same 
Aeeeptaneeiv  deed,  [for]  by  aoccptancc  of  the  tenant  for  life  [of  the  same 
ticuMweetate     dccd*],  this  is  su  [agreemcutf]  of  him  (t.  e,  to  attorn),  and  so 

if  an  attorn- 
ment. 

terme  de  vie,  ou  done  en  le  tallies  est  fait  a  ascun  home,  re- 
servaunt  a  tiel  lessour,  ou  donour,  un  certeyn  rente,  ^., 
9i  tiel  leseour,  ou  donour,  graunta  sa  revercion  a  un  autre, 
et  le  tenaunt  del  terre  attouma,  le  rente  pcasa  €tl  graunta, 
content  que  en  le  fait  del  graunt  del  revercion  nul  men" 
don  soil  fait  de  le  rente,  pur  ceo  que  le  rente  est  incident 
al  revercion  en  tiel  cos,  et  nemye  h  converso.  Qar  si  home 
voille  graunter  le  rente  en  tiel  cos  a  un  autre,  reservaunt  a 
lug  la  revercion  del  terre ;  coment  que  le  tenaunt  attouma  al 
grauntS,  ceo  serraforsque  un  rentesekke,  ^c, 

573  Item,  si  home  lessa  terre  a  un  autre  pur  terme  de 
sa  vie,  et  puis  il  conferma  per  son  fait  testate  del  tenaunt  a 
terme  de  vie,  le  remeyndre  a  un  autre  en  fee,  et  le  tenaunt  a 
terme  de  vie  accepta  lefait,  donques  est  le  remeyndre  en  fait  a 
celuy  a  qui  le  remeyndre  fuist  done  ou  lymiteper  mesme  lefait, 
{jqar"]  per  acceptaunce  del  tenaunt  a  terme  de  vie  [del  mesme  le 
fait*'],  ceo  est  un  [agreementf]  de  luy,  et  issint  un  attoume" 


*  The  words  within  brackets  are  given  in  all  the  copies  of  Rastelfs 


t  The  editions  of /{a«/e//'«Tr«sI.  since  Poire// 1551,  except  IfartAf, 
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an  attornment  in  law.     Bnt  yet  he  in  the  remainder  shall  have  profert  or 
no  action  of  waste  nor  other  benefit  by  such  remainder,  unless 
that  he  hath  the  said  deed  in  hand,  whereby  the  remainder 
was  entailed  or  granted  unto  him.    And  because  that  in  such 
case  the  tenant  for  life  peradventure  will  retain'*'  to  him  the 
deed,  to  the  intent  that  he  in  the  remainder  should  have  notf 
any  action  of  waste  against  him,  so  that  he  cannot  come  to 
have  the  deed  in  his  possession,  &c.,  it  shall  be  good  in  countaTMru 
such  case  for  him  in  the  remainder,  that  a  deed  indented  be  aretheMme 
made  by  him  that  will  make  such  confirmation  and  the  remain- 
der over,  &c.,  and  that  he  that  maketh  such  confirmation  de- 
liver one  part  of  the  indenture  to  the  tenant  for  term  of  life,  and 
the  other  part  to  him  that  shall  have  the  remainder.     And 
then  he  by  shewing  of  the  part  of  the  indenture  is  able  to  have 
action  of  waste  against  the  tenant  for  term  of  life,  and  all 

ment  en  ley.  Mes  unqore  eeluy  en  le  remeyndre  navera  ascun 
aceion  de  wast  ne  autre  benefice  per  tiel  remeyndre^  sinon 
queil  avoet  le  dit  fait  en  poignet  per  que  le  remeyndre  fuiat 
tailU  ou  graunte  a  luy,  Et  pur  ceo  que  en  tiel  cos  le  tenaunt 
a  terme  de  vie  voille  per  cos  reteigner*  lefait  a  luy,  a  eel  «i- 
tent  que  celuy  en  le  remeyndre  naverait  ascun  aceion  de  waat 
envers  luy,  pur  eeo  que  il  ne  poet  vener  daver  le  fait  en 
sa  possession,  ^e,,  il  serra  bon  en  tiel  cas  pur  eeluy  en 
le  remeyndre,  que  un  fait  endente  soit  fait  per  celuy  qui 
voUle  faire  tiel  eonfirmacion  et  le  remeyndre  ouster,  ^c,  et 
que  eeluy  qui  fait  tiel  eonfirmacion  deliver  a  une  parte  del  en- 
denture  al  tenaunt  a  terme  de  vie,  et  le  autre  parte  a  celuy 
qui  avera  le  remeyndre,  Et  donques  il  per  monstrance  de  le 
parte  del  endenture,  poet  aver  aceion  de  wast  envers  le  te- 

Translation,  as  well  as  in  most  of  the  French  copies,  but  they  do  not 
occur  in  the  three  earliest  editions. 


1556,  read  this  word  grant ;  all  the  other  editions,  French  as  well  as  En- 
glish, in  this  instance,  accord  with  the  text. 

*  This  word  in  Letiou  Sf  AT.,  Maehl,,  and  Roh.  is  printed  resceyveTf 
receive;   JUutelVg  Transl.  gives  retain. 

t  Some  editions  of  J{a«^ff/r«  Transl.  since  Tottylj  1556,  omit  this  word, 
but  erroneously. 


fi)t^noin»' 
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other  advantages  that  he  in  the  remainder  can  have  in  such 
case,  &c. 
In  wttttcuH       *^*  Also,  if  two  joint-tenants  be,  the  which  let  the  land  to 
fi^I^?T7.    Ai^other  for  term  of  life,  rendering  to  them  and  to  their  heirs  a 
^iiiS^il!^  a    certain  rent  by  the  year :  in  this  case,  if  one  of  the  joint-tenants 
!^1m^'     in  the  reversion  release  to  the  other  joint-tenant  in  the  same  re- 
^^il^^iSSam  version,  this  release  b  good;  and  he  to  whom  the  release  is  made 
tatommeninoi  shsll  have  solelj  the  rent  of  the  tenant  for  term  of  life,  and 
shall  solely  have  a  writ  of  waste  against  him,  although  he  never 
attorned  by  force  of  such  release.  And  the  reason  is,  on  account 
of  the  privity  which  at  one  time  was  between  the  tenant  for 
i^t   life  and  them  in  reversion.  ^76  In  the  same  manner,  and  for  the 
i\f^»  lemur  n-    samc  cause  is  it.  where  a  man  letteth  land  to  another  for 
maindar-man    tcHu  of  life,  the  remainder  to  another  for  term  of  life,  reserv- 
matfyjMMs    ing  the  reversion  to  him;  in  this  case,  if  he  in  the  rever- 

wtt^  Mint  MAk  MAb  ^^ 

sion  release  to  him  in  the  remainder  and  to  his  heirs  all  his 
right,  &c.,  then  he  in  the  remainder  hath  a  fee,  &c.,  and 
shall  have  writ  of  waste  against  the  tenant  for  term  of  life, 
without  any  attornment  of  him,  &c. 

naunt  a  terme  de  vie,  et  toutes  autres  avauntage$  que  eeJuy  en 
le  remeyndre  poet  aver  en  tiel  cas,  ^. 

^74  Item,  ei  deux  jointenauntee  eaient,  lee  queux  leeeotU  la 
terre  a  un  autre  pur  terme  de  vie,  rendant  a  eux  et  a*  kmr 
keires  eerteyn  rente  per  an :  en  ceo  cos,  ei  un  dee  jointe* 
mnintee  en  la  revereion  relessa  a  lautre  joint enaunt  en  meeme 
la  revereion,  cest  relee  est  bon;  et  eeluy  a  qui  le  relee  est  fait 
avera  solement  le  rente  del  tenaunt  a  terme  de  vie,  et  avera 
solement  un  brief  de  wast  envers  luy,  coment  que  il  ne  unques 
attoumeroit  per  force  de  tiel  reUs.  Et  la  cause  est,  pur  le 
priviti  que  a  un  foitz  fuist  perentre  le  tenaunt  a  terme  de  vie 
et  eux  en  la  revereion.  ^75  ^n  metme  le  manere,  et  pur 
mesme  la  cause  est,  lou  home  lessa  terre  a  un  autre  pur  terme 
de  vie,  le  remeyndre  a  un  autre  pur  terme  de  vie,  reservaunt 
la  revereion  al  luy  ;  en  ceo  cos,  si  eeluy  en  la  revereion  relessa 
a  eeluy  en  le  remeyndre  et  a  ses  heires  tout  son  droit,  ^., 
donques  eeluy  en  le  remeyndre  ad  un  fee,  ^,,  et  avera 
un  brief  de  wast  envers  le  tenaunt  a  terme  de  vie,  sauns  aseun 
attoumement  de  luy,  ^c. 
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576*  Also,  if  a  man  let  lands  or  tenements  to  another  for  Doctrine  or 

.  notioe  in  law. 

term  of  years,  and  afterwards  he  oust  his  termor,  and  there-  oueofattom- 
of  enfeoff  another  in  fee,  and  afterwards  the  tenant  for  years  «*<ry. 
enter  upon  the  feoffee,  in  claiming  his  term,  &c.,  and  after-  ff;?^^ 
wards  commits  waste;  in  this  case  the  feoffee  shall  have  by  ^^^^ 
law  a  writ  of  waste  against  him,  and  yet  he  did  not  attorn.  {JSS'ftll*^ 
And  the  reason  is,  as  I  suppose,  because  he  that  hath  right  to  i|[^'J^ 
have  lands  or  tenements  for  years,  [or  otherwisef],  should  not  S?SS5.*"** 
by  law  be  misconusant  of  the  feoffments  which  were  made  of 
and  upon  the  same  lands,  &c.,  and  insomuch  as  by  such  feoff- 
ment the  tenant  for  years  was  [put  out  of  his  possession,  and 
by  his  entry  he  caused  the  reversion  to  be  to  him  to  whom  the 
feofihient  wasf]  made,  this  is  a  good  attornment;  for  he  to 
whom  the  feoffment  was  made  had  no  reversion  before  the  ten- 
ant for  years  had  entered  upon  him,  because  he  was  seised  in 
his  demesne  as  of  fee,  and  by  the  entry  of  the  tenant  for 

576*  Item,  si  home  lessa  terresou  tenementes  a  un  autre  pur 
terme  dea  ana,  et  puis  U  ouata  aan  termour,  et  ent  enfeoff  a  un 
autre  en  fee,  et  puis  le  tenaunt  a  terme  dans  entra  aur 
le  feoff 6,  enclaymant  aon  terme,  ^.,  et  puia  fait  waat ;  en 
eeo  eaa  le  feoff i  avera  per  la  ley  un  brief  de  waat  envera  luy, 
et  unqore  il  nattomeraat  paa,  Et  la  cause  est,  comejeo  aup- 
poae,  pur  eeo  que  celuy  qui  ad  droit  daver  terrea  ou  tene- 
menteapur  terme  dana,  [ou  autrementf],  ne  aerroit  per  la  ley 
miaeonuaaunt  de  lea  feoffementea  que  furent  faitz  de  et 
aur  meamea  lea  terrea,  ^c,  et  entaunt  que  per  tiel  feoffement 
le  tenaunt  a  terme  dana  fuiat  \mya  kora  de  aa  poaaeaaion,  et 
per  aon  entri  il  eauaast  la  revercion  deatre  a  celuy  a  qui  le 
feoffement  Juiatf]  fait,  ceo  eat  bon  attoumement ;  qar  celuy  a 
qui  le  feoffement  Juiat  fait  avoit  nulla  revercion  devaunt  que 
le  tenaunt  a  terme  dana  avoit  entri  aur  luy,  pur  ceo  queil 
final  aeiai  en  aon  demeane  come  de  fee,  etper  lentrSdel  tenaunt 


*  This  flection  does  not  appear  in  any  edition  of  RtutelVt  Translation, 
t  The  words  within  brackets  do  not  appear  in  Lettou  Sf  M.,  MachLf 
or  Roh. 


HOC  tItOtttOfff) 
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years  be  hath  but  a  reversion,  the  which  is  by  the  act  of  the 
tenant  for  term  of  years,  scil,  by  his  entry,  &c.   ^*  The  same 
law  is,  as  it  seemeth,  where  a  lease  is  made  for  term  of  life, 
saving  the  reversion  to  the  lessor,  if  the  lessor  disseise  the 
lessee,  and  make  a  feoffment  in  fee,  if  the  tenant  for  term  of 
life  enter  and  make  waste,  the  feoffeef  shall  have  a  writ  of 
waste  without  any  other  attornment.  Causa  qua  9upra* 
jL«u9>br  j^,        578  Also,  if  Icase  be  made  for  term  of  life,  the  remainder  nnto 
5J^J|;J;^5JJ*^  another  in  the  tail,  the  remainder  over  to  the  right  heirs  of  the 
jt?J2fSr*  tenant  for  term  of  life;  in  this  case  if  the  tenant  for  term  of 
£^i^teyto,  ^^  grant  his  remainder  in  fee  to  another  by  his  deed,  that  re- 
'Sa^S^t^    mainder  forthwith  passeth  by  the  deed  without  any  attornment. 
For  if  any  one  ought  to  attorn  in  this  case,  it  should  be  the 
tenant  for  term  of  life;  and  in  vain  it  would  be  that  he  should 
attorn  upon  his  own  grant  (a). 

a  terme  dans  il  y  adforsque  une  revercion,  lequele  est  per  le 
fait  le  tenaunt  a  terme  dans,  scil.  per  son  entrS,  ^. 
577*  Mestne  la  ley  est,  come  il  semhle,  lou  un  lees  est /ait  pur 
terme  de  vie,  savaunt  la  revereum  al  lessour,  si  le  lessour  di^- 
seisist  le  lessS,  et  fait  feoff ement  en  fee,  si  le  tenaunt  a  terme 
de  me  entra  etfait  wast,  le  feoff k\  avera  brief  de  wast  sans 
ascun  autre  attoumement.  Causa  qua  supra. 

578  Item,  si  lees  soit  fait  pur  terme  de  vie,  le  remeyndre  aun 
autre  en  le  taille,  le  remeyndre  oustre  a  les  droit  heires  le  te- 
naunt a  terme  de  vie  ;  en  ceo  cos  si  le  tenaunt  a  terme  de  vie 
graunta  son  remeyndre  en  fee  a  autre  per  son  fait,  eel  re- 
meyndre  meyntenant  passa  per  le  fait  sauns  ascun  attoume" 
ment,  Qar  si  ascun  doit  attoumer  en  ceo  cos,  ceo  serroit  le 
tenaunt  a  terme  de  vie ;  et  en  vayn  serroit  quil  attoumeroit 
sur  son  graunt  demesne. 


*  This  section  does  not  appear  in  any  edition  of  RastelVs  Translation, 
t  This  word  b  misprinted  lestSf  lessee j  in  Lettou  ^  M,^  MacM.,  and 
Roh. 


(a)  Here  it  appearethy  that  where     the  ancestor  taketh  an  estate  of 
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^79  Also,  if  there  be  lord  and  tenant,  and  the  tenant  Grant  by  fine 

hold  of  the  lord  by  certain  rent  and  knight's  service,  if  the  purpnM  be. 

lord  grant  the  services  of  his  tenant  by  fine,  the  services  are  nwnt. 

forthwith  in  the  grantee  by  force  of  the  fine;  bnt  yet  the  SjS «£«««. 

lord  can  not  distrain  for  any  parcel  of  the  services  without  !!?^  mm^. 

attornment:  but  if  the  tenant  die,  his  heir  being  within  age,  "^liufbHa^ 

the  lord  shall  have  the  wardship  of  the  body  of  the  heir,  di$S!£r^ 
and  of  the  lands,  &c.,  albeit  he  never  attorned,  because  the  sei- 
gnory  was  in  the  grantee  forthwith  by  force  of  the  fine. 
And  also  in  such  case,  if  the  tenant  die  without  heir,  the 

lord  shall  have  the  tenancy*  by  way  of  escheat.f  l£^^SSuthe 

^79  Item,  si  soit  seignour  et  tenaunt,  et  le  tenaunt  tient  del  th»  grantee  bl^ 
seignour  per  eerteyn  rente  et  service  de  chivaler,  si  le  seiffnour  f  5bx  '  "^ 
graunta  les  services  de  son  tenaunt  per  fyn,  les  services  sount 
meyntenaunt  en  le  graunti  per  force  del  fyn  ;  mes  unqore  le 
seignour  ne  poet  pas  distregner  pur  ascun  parcel  de  les  services 
sauns  attoumement :  mes  si  le  tenaunt  devia,  son  heire  est  can  t 
deins  age,  le  seignour  avera  le  garde  del  corps  del  heire,  et  de 
les  terreSy  ^.,  content  guil  ne  ungues  attoumast,  pur  ceo  que  la 
seignourie  fuist  en  le  graunti  meyntenaunt  perforce  del  fgn^ 
Et  auxi  en  tiel  cas,  si  le  tenaunt  morust  sauns  heire,  le 
seignour  avera  la  tenauncie*  per  voye  deschete. 

*  Redm,,  Berth.,  Middl.,  8m.^  Powell,  and  Ibiiyl  1554,  read,  te- 


fireehold,  and  after  a  remainder  is  chase,  if  A.  die  during  the  estate- 
limited  to  his  right  heirs,  that  the  tail ;  for  as  the  ancestor  and  the 
fee-simple  vesteth  in  himself  as  well  heir  are  eorrelativa  of  inheritances, 
as  if  it  had  been  limited  to  him  and  so  are  the  testator  and  executor,  or 
to  his  heirs ;  for  his  right  heirs  are  the  intestate  and  administrator  of 
in  this  case  words  of  limitation  of  chattels.  And  so  it  is,  if  A.  make  a 
estate,  and  not  of  purchase.  Other-  feo£Fment  in  fee  to  the  use  of  B. 
wise  it  Ib,  where  the  ancestor  taketh  for  life,  and  after  to  the  use  of  C. 
but  an  estate  for  years ;  as  if  a  for  life,  or  in  tail,  and  after  to  the 
lease  for  years  be  made  to  A.,  the  use  of  the  right  heirs  of  B.,  B. 
remainder  to  B.  in  tail,  the  remain-  hath  the  fee-simple  in  him  as  well 
der  to  the  right  heirs  of  A.,  there  when  it  is  by  way  of  limitation  of 
the  remainder  vesteth  not  in  A.,  bnt  use,  as  when  it  is  by  act  executed, 
the  right  heirs  shall  take  by  pur-  Co.  Lytt.  319.  b. 
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^^  In  the  same  manner  it  is,  if  a  man  grant  the  rerersion 
of  his  tenant  for  life  to  another  by  fine,  the  reversion  forth- 
with passeth*  to  the  grantee  by  force  of  the  fine,  but  the 
grantee  shall  never  have  an  action  of  waste  without  attornment, 
YetonaHeim^   &c.:    ^^  but  yct  if  the  tenant  for  term  of  life  alien  in  fee, 
temmtjbri^,  the  srantee  can  enter,  &c.,  because  the  reversion  was  in  him 
v«num  migkt    bv  forcc  of  the  fine,  and  such  alienation  was  to  his  disherit- 


enttr. 


ance.  ^^  But  in  this  case  where  the  lord  granteth  the  ser- 
vices of  his  tenant  by  fine,  if  the  tenant  die,  his  heir  being 
of  fail  age,  the  grantee  by  the  fine  shall  not  have  relief,  nor 
shall  ever  distrain  for  retief,  unless  there  had  been  attorn- 
ment of  the  tenant  that  died,  &c. ;  for  of  such  thing  that  lieth 
in  distress,  whereupon  the  writ  of  replevin  is  sued,  &c.,  a  man 
Thtmmedit-  should  and  ought  to  avow  the  taking  good  and  rightful,  &c., 
and  there  ought  to  be  an  attornment  of  the  tenant,  although 

5S0  ^n  mesme  le  tnanere  est,  n  home  graunta  la  revereion  de 
son  tenaunt  a  terme  de  vie  a  un  autre  per  fyrij  la  revereicm 
passa  meyntenaunt  al  graunt6  per  force  del  fyn^  mes  le 
grauntijammes  navera  aceion  de  wast  sauns  attoumement,  ^.  : 
fi8i  mes  unqore  si  le  tenaunt  a  terme  de  vie  aUenast  en  fee,  U 
grauntSpoet  entrer,  ^c,  pur  ceo  que  la  revereion  Juist  en  luy 
per  force  del  fyn,  et  tiel  alienacionfuist  a  son  disheritaunee, 
5^  Mes  en  ceo  cos  lou  le  seignour  graunta  les  services  de 
son  tenaunt  per  fyn,  si  le  tenaunt  devie,  son  heire  esteant  de 
pleyn  age,  le  graunti  per  le  fgn  navera  relief  ne  unques  dis- 
treynera  pur  relief  si  mm  quefusait  attoumement  del  tenaunt 
qui  morust,  ^c. ;  qar  de  tiel  chose  que  gist  en  distresse,  sur  que 
le  brief  de  replevin  est  suy,  ^c,  home  doit  et  covient  davower  le 
pris  bon  et  droiturely  ^c,  et  Id  covient  estre  attoumement  del 


nancy t  and  so  do  all  the  editions  of  RattelPs  Transl.     Sir  Bd.  Coke's 
Translation  also  renders  tenancy,  thoagfa  all  the  later  French  editions  * 
read  tenements. 

*  The  editions  of  RastelVe  Transl.  previous  to,  and  indusiTe  of, 
Marshe  1556,  read,  paseeth  anon,  which,  in  some  subsequent  editions  hj 
ToUyl,  is  corrupted  to,  paueth  not,  Jane  Yetsweirt,  1597,  reada,  pan- 
eth  presently. 
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the  grant  of  such  things*  be  by  fine;  but  to  have  the  wardship 
of  the  lands  or  tenements  so  holden  during  the  nonage  of  the 
heir,  or  to  have  them  by  way  of  escheat,  there  needeth  not 
any  distress,  &c.,  but  an  entry  into  the  land  by  force  of  the 
right  of  the  seignory  which  the  grantee  hath  by  force  of  the 
fine,  &c,f  Et  sic  tide  diversitatem,  ^c. 

^^1  Also,  if  there  be  lord,  mesne,  and  tenant,  and  the  mesne  Escheat  of 

*  ^  '  ^  menuilty  be- 

erant  by  fine  the  services  of  his  tenant  to  another  in  fee,  and  ^on  atu>m- 
afterwards  the  cnrantee  die  without  heir,  now  the  services  of  the  avowryon 

^  meme  Defore 

mesnalty  shall  come  to,  and  shall  escheat  to,  the  lord  paramount  attommcnt: 
by  way  of  escheat;  if  afterwards  the  services  of  the  mesnalty  <mS»inb^ 
be  in  arrear,  in  this  case  he  that  was  lord  paramount  can  dis-  mntntatttf 
train  the  tenant,  notwithstanding  that  the  tenant  did  never  ntmitder,i^- 
attorn;  and  the  reason  is,  because  the  mesnalty  was  in  deed  in  dMemi],  at- 

•'  tommento/ 

ttnantit 
leu, 

tenctunt,  eament  que  le  graunt  de  tielx  choees*  wit  per  fyn; 
mes  daver  le  garde  de  le*  terres  ou  tenementee  isnnt  tenus 
duraunt  le  notmage  leire,  ou  de  eux  aver  per  voye  deechete,  Ul 
ne  beeoigne  ascun  dietreese^  ^c,  mee  un  entrS  en  la  terre  per 
force  de  le  droit  del  seignourie  que  le  graunti  ad  perforce  del 
fyn,  ^.f    Et  sic  vide  diversitatem,  ^-c 

^^X  Item,  W  8oit  seignour,  meene^  et  tenaunt,  et  le  meene 
graunta  per  fyn  lee  servicee  de  eon  tenaunt  a  un  autre  en  fee, 
et  puis  le  grauntS  morust  sauns  heire,  ore  les  eervices  del 
tnesnaltd  deviehdront  et  escheteront  al  seignour  paranumt  per 
voye  deeehete;  si  apres  les  services  del  mesnalty  sont  aderere, 
en  ceo  cas  celuy  qui  fast  seignour  paramont  poet  distreyner  le 
tenauntf  nient  ohstant  que  le  tenaunt  ne  tmques  attoumast; 
et  la  cause  est,  pur  ceo  que  le  mesnaltd  fiist  en  fait  en  le 


*  Services;  RMtelTiTnnBiaJtixm. 

t  This  Sfc.  and  the  conelading  words  are  not  giyen  in  .those  editions 
of  RaaielVM  Translation  since  Powell  1551,  and  Marehe  1556,  viz.  bf 
Tottyl  1556,  and  subsequently  to  1661. 

t  This  section  does  not  appear  in  those  editions  of  RatteWs  Transla- 
tion by  Totiyl  1556,  and  subsequent  editions  to  1661 ;  but  it  is  given  in 
previous  editions,  and  in  Manhe  1556. 
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the  grantee  by  force  of  the  fine,  and  the  lord  paramonnt  ooidd 
avow  upon  the  grantee,  because  he  was  his  tenant  in  deed, 
although  he  should  not  be  thereto  compelled,  &c.  But  if 
the  grantor  in  this  case  had  died  without  heir  in  the  life  of 
the  grantee,  then  he  should  be  compelled  to  avow  upon  the 
grantee,  and  also  insomuch  as  the  lord  paramount  doth 
not  claim  the  mesnaltj  by  force  of  the  grant  made  by  fine 
levied  by  the  mesne,  &c.,  but  by  virtue  of  his  seignoiy 
paramount,  byway  of  escheat,  he  shall  avow  upon  the  tenant 
for  the  services  which  the  mesne  had,  &c.,  albeit  that  the  te- 
nant did  never  attorn.  ^^*  In  the  same  manner  it  is,  where 
the  reversion  of  a  tenant  for  term  of  life  is  granted  by  fine  to 
another  in  fee,  and  the  grantee  afterwards  dieth  without  heir, 
now  the  lord  hath  the  reversion  by  way  of  escheat;  and  if 
afterwards  the  tenant  commit  waste,  the  lord  shaUhave  a  writ 
of  waste  against  him,  notwithstanding  that  he  never  attorned, 
Cmua  qua  supra.f  But  where  a  man  claimeth  by  force  of  the 

graunii  per  force  de  le  fyn^  et  le  seignonr  paramont  pmuoit 
avower  eur  le  grauntS,  pur  ceo  que  ilfaist  son  tenaunt  en/aii, 
eoment  que  U  ne  serroit  a  ceo  compelled  ^c,  Mes  n  le  graun- 
tour  en  ceo  cob  deviast  sauns  heire  en  la  tie  legrauntS,  donquee 
U  serroit  compelle  davower  mtr  le  grauntS,  et  tmxi  entant  que 
le  eeignour  paramont  ne  clayma  le  mesnalt'i  per  farce  del 
graunt  fait  per  fgn  levSper  le  meene,  ^c,  mee  per  vertue  de 
eon  eeignourie  paramont,  per  voye  deechete,  U  avowera  sur 
le  tenaunt  pur  lee  services  que  le  mesne  avoit,  ^e.^  eoment  que 
le  tenaunt  ne  unques  attoumast  pas,  ^^*  En  mesme  le  ma'- 
nert  est,  lou  la  revercion  dun  tenaunt  a  terme  de  vie  soit 
graunte  perfyn  a  un  autre  enfee^  et  le  grauntS  apres  morust 
sauns  heire,  ore  le  seigrwur  ad  la  revercion  per  voye  desehete ; 
et  si  apres  le  tenaunt  fait  wast,  le  seignour  avera  brief  de 
wast  envers  lug,  nient  contristeant  quil  ne  unques  attoumast. 
Causa  qua  supra.f     Mes  lou  un  home  clayma  per  force  del 


*  Seep.  563, (J). 

t  In  Tottyl,  1588,  a  small  tuteriti  is  placed  oyer  this  word,  to  denote, 
it  is  presumed,  that  this  cmua  qua  ttipra  is  qnestionable. 
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grant  made  by  the  fine,  Sec,  scU,  as  heir,  or  as  assignee^  &c., 
there  he  shall  not  distrain  or  have  action  of  waste,  &c.,  with- 
out attornment. 

^^  Also,  in  ancient  boroughs  and  cities,  where  lands  and  te-  Mtommmt 
nements  within  the  same  boroughs  and  cities  are  devisable  inJUecHe^a 
by  testament,  by  custom  and  the  use,  &c.,  if  in  such  borough  M^ie^***^ 
or  city  a  man  be  seised  of  rent-sendee,  or  of  rent-charge,  and 
he  devise  such  rent  or  service  to  another  by  his  testament,  and 
die,  in  this  case  he  to  whom  such  devise  is  made  may  dis- 
train the  tenant  for  the  rent  or  service  being  arrear,  although 
the  tenant  did  never  attorn  (6).    ^^  In  the  same  manner  is  it,  jn  a^  oaw<tra 

grmmt  fait  per  Itfyn^  ^c,  scil.  come  keire,  ou  come  assignS,  ^c, 
li  il  ne  distreynera  ne  avera  accian  dewoit,  ^c,  aauns  attour* 
nefnent, 

5^  Item,  en  aunciena  boroghea  et  citees,  hu  terres  et  tenC' 
mentes  deins  metme  les  horoghea  et  dteea  aount  devisablea  per 
testament,  per  cuatame  et  le  use,  ^c,  si  en  tiel  horoghe  ou 
citee  home  soit  seisi  de  rent-sertnce,  ou  de  rent-charge^  et  il 
devisa  tiel  rente  ou  service  a  un  autre  per  son  testament,  et 
morust,  en  ceo  cas  celuy  a  qui  tiel  devise  est  fait  poet  dis- 
tregner  le  tenaunt  pur  le  rente  ou  service  esteant  aderere, 
coment  que  le  tenaunt  nattoumast  pets,    ^^  En  mesme  le  ma' 


(b)  By  the  common  law  of  Eng- 
land since  the  Conquest,  no  estate, 
greater  than  for  term  of  yearSi 
conld  be  disposed  of  by  testament ; 
except  only  in  Kent,  and  in  some 
ancient  burghs,  and  a  few  particn- 
lar  manors,  where  their  Saxon  im- 
mnnities  by  special  indolgence  sub- 
sbted  (§167).  And  thongh  the  feu- 
dal restraint  on  alienations  by  deed 
vanished  very  early,  yet  this  on 
wills  continued  for  some  centuries 
after,  from  an  apprehension  of  in- 
firmity and  imposition  on  the  tes- 


tator tfi  extremis,  which  made 
such  devises  suspicious.  Besides, 
in  devises  there  was  wanting  that 
general  notoriety,  and  public  desig- 
nation of  the  successor,  which  in 
descents  is  apparent  to  the  neigh- 
bourhood, and  which  the  simplicity 
of  the  common  law  always  required 
in  every  transfer  and  new  acquis!* 
tion  of  property. 

But  when  ecclesiastical  ingenuity 
had  invented  the  doctrine  of  uses, 
as  a  thing  distinct  from  the  land, 
uses  began  to  be  devised  very  fre- 
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dm>iMcfo>e     where  a  man  letteth  such  tenements  devisable,  to  another  for 

eiaMfi^ hav9  term  of  life  or  for  term  of  years,  and  deviseth  the  reversion  by 

<<»«<«•  his  testament  to  another  in  fee,  or  in  fee-tail,  and  dieth,  and 

afterwards  the  tenant  commits  waste,  he  to  whom  the  devise 

nere  est,  lou  home  leesa  Hela  tenementee  devisablee,  a  un  ttutre 
pur  terme  de  vie  oupur  terme  dans,  et  devisa  la  reverdonper 
wn  testament  a  un  autre  en  fee,  ou  enfee-taiUe,  et  montst,  et 
puis  le  tenauntfait  wast,  eeluy  a  qui  le  demse  fidst  fait  aoera 


qnendy,  and  the  deviMe  of  the  use 
could  in  cfaancerj  compel  its  execu- 
tion. Bat  when  the  statute  of  uses 
had  annexed  the  possession  to  the 
use,  these  uses,  being  now  the  yery 
hmd  itself,  became  no  longer  devi- 
sable ;  which  might  have  occasioned 
a  great  revolution  in  the  law  of  de- 
vises, had  not  the  statute  of  wills 
been  made  about  fire  years  after, 
viz.  32  Hen.  8,  c.  1.  explained  by 
34  Hen.  8,  c.  5.,  which  enacted  that 
all  persons  being  seised  in  fee-sim- 
ple (except  fbme-coverts,  infimts, 
idiots,  and  persons  of  nonsane  me- 
mory) might  by  will  and  testament 
in  writing  devise  to  any  other  per- 
son, but  not  to  bodies  corporate, 
two  thirds  of  their  lands,  tenements 
and  hereditaments,  held  in  chivalry, 
and  the  whole  of  those  held  in 
socage ;  which  now,  through  the 
alteration  of  tenures  by  the  statute 
of  Charles  the  Second,  amounts  to 
the  whole  of  their  landed  property, 
except  their  copyhold  tenements. 
[And  these  last  by  the  statutory 
fiction  which  presumes  a  surrender 
to  the  we  of  the  will  are  at  last 
placed  on  the  same  footing  with 
other  real  property. — B.C.  ii.  375.] 


The  custom  of  the  city  of  Loo- 
don,  vu.  that  the  fireemen  as  well 
as  the  inhabitants  of  that  dty,  may 
devise  their  tenements  by  wiU,  and 
if  freemen,  in  mortmain,  (Dyer, 
255),  appears  to  be  a  oonsequenoe 
of  their  buigage  tenure,  (for  a  dty 
is  but  a  borough  inooiporated,  Co. 
Lyit,  109.  b.),  which  tenure  is 
frank-buigage  of  the  dty  (not  of 
the  king),  and  was  always  as  such, 
deemed  a  socage  tenure,  {Daiimm, 
6  Bliz.,  and  Bendloet,  20  Blit. 
{Aght^B  Tahh)  ),  consequently  not 
altered  by  the  Statute  of  WiUa. 
However  by  the  custom  such  de- 
vise should  be  inrolled  in  the  hust- 
ings, and  within  a  convenient  time, 
(Oo.  Car.  669);  which  is  a  proof  jia* 
/e«^et.— See  Bohun^e  Priv.  Lond. 
208-11,  ed.  1723. 

It  is  said,  that  by  the  andent 
custom  of  London,  where  rever- 
sions of  rents  are  devised  by  a  will 
inroUed  in  the  hustings,  such  re- 
versions are  so  executed,  that,  after 
the  testator's  death,  the  devisee 
may  distrain  and  make  avowry,  or 
sue  a  writ  of  waste,  without  any 
attornment  of  the  tenants,  &c. — 
Ibid, 


CHAP.  X.]  LYTTLETON^S   TENURES.  567 

was  made  shall  have  writ  of  waste,  although  the  tenant  doth 
never  attorn.  And  the  reason  is,  because  the  will  of  the  de-  voiiuitM  tea- 
visor  made  by  his  testament  shall  be  performed  according  to  vetur. 
the  intent  of  the  devisor;  and  if  the  effect  of  this  should  lie 
upon  the  attornment  of  the  tenant,  &c.,  then  perchance  the 
tenant  would  never  attorn,  and  then  the  will  of  the  devisor 
should  never  be  performed,  and  therefore  the  devisee  shall 
distrain,  &c.,  or  shall  have  an  action  of  waste,  &c.,  without 
attornment.  For  if  a  man  devise  such  tenements  to  another 
by  his  testament.  Habendum  Mi  in  perpetuum^  and  dieth, 
and  the  devisee  enter,  he  hath  fee-simple.  Causa  qua  iupra  : 
and  yet  if*  deed  of  feoffment  had  been  made  to  him  by  the 
devisor,  of  the  same  tenements,  Habendum  sibi  in  perpetuum, 
and  hvery  of  seisin  were  made  thereupon,  he  shall  have  estate 
but  for  term  of  his  life. 

brie/  de  wast,  eoment  que  le  tenaunt  ne  ungues  attoumast,  Et 
la  cause  est,  pur  ceo  que  la  voluntS  le  devisour  fait  per  son 
testament  serroit  per/ourme  solonques  lentent  del  devisour;  et 
si  leffeete  de  ceo  girroit  sur  lattoumement  del  tenaunt,  fyc, 
donques  percas  le  tenaunt  ne  voille  unques  attoumer,  et  donr 
ques  la  volunti  del  devisour  ne  serroit  unques  perfourme,  et 
pur  ceo  le  devisi  distreynera,  ^c,  ou  avera  accion  de  wast, 
^c,  sauns  attoumement.  Qar  si  home  devisa  tielx  tene^ 
mentes  a  un  autre  per  son  testament.  Habendum  sibi  in  per- 
petuum,  et  morust,  et  le  devisS  entra,  il  ad  /eC'Simple,  Causa 
qua  supra:  et  unqore  si* /ait  de/eoffement  ust  estre/ait  a  luy 
per  le  devisour,  de  mesmes  les  tenementes.  Habendum  sibi  in 
perpetuum,  et  lyverS  de  seisin  sur  ceo /uist /ait,  il  ntxvera 
estate /orsque  pur  terme  de  sa  vie. 


*  This  word  is  printed  le,  the,  in  Lettou  ^  M,,  Machl,,  Roh,,  and 
RatielVs  TranBl.  RtuielPs  Translation  reads  the  concluding  passage  of 
this  section  thns,  but  erroneously,  viz,  if  Hvery  and  seisin  were  never 
thereupon  made  upon  thie . 
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Anettatei^a        ^^  Also,  if  E  man  seised  of  a  manor  which  is  parcel  in  de^ 
twtbegainad     mcsne  and  parcel  in  service,  and  thereof  he  disseised,  but  the 
abatement,  w    tenants  that  hold  of  the  manor  do  never  attorn  to  the  dis- 
uMhoviainaA-   seisor:  in  this  case,  albeit  the  disseisor  die  seised,  and  his 
heir  is  in  by  descent,  &c.,  yet  can  the  disseisee  distrain  for 
the  rent  behind,  and  have  the  services,  &c.     But  if  the  ten- 
ants come  to  the  disseisor,  and  say,  vre  become  your  tenants, 
&c.,  or  other  attornment  to  him  make,  &c.,  and  afterwards 
the  disseisor  die  seised,  then  the  disseisee  cannot  distrain 
for  the  rent,  &c.,  for  that  all  the  manor  descendeth  to  the 
Andther^fbre    heir  of  the  disscisor,  &c.      ^^  But  if  one  hold  of  me  by 

if  one  tttteeve  .  i*i*  ••  j  aI.         aI.    a. 

another  qf  a  rent-servicc,  which  IS  a  service  m  gross,  and  another  that 
is  part  in  de-  uo  right  hath,  claimeth  the  same  rent  to  receive,  and  taketh 
ineervicee^the   the  samc  rent  of  my  tenant  by  coercion  of  distress,  or  by 

eertfieea  are  not  ,        ,  , 

gained  unta      other  foHu,  and  disseiseth  me  by  such  takine  of  the  rent, 

the  tenants  at'  ...  .  . 

torn.  albeit  such  disseisor  dieth  so  seised  in  receiving  of  the  rent, 

yet  after  his  death  I  can  well  distrain  the  tenant  for  the  rent 

587  Item,  si  home  seisi  dun  manor  quel  est  parcel  en 
demesne  et  parcel  en  service,  et  ent  soit  disseisi,  mes  les 
tenauntes  qui  teignount  del  manor  ne  ungues  attoumeni  al 
disseisour :  en  ceo  cas,  coment  que  le  disseisour  marust  seisi,  et 
son  heire  soil  ei?is  per  discent,  ^c,  unqore  poet  le  disseisi 
distreyner  pur  le  rente  arere,  et  aver  les  services^  ^t,  Mes 
si  les  tenauntes  viendront  al  disseisour,  et  diont,  nous  de^ 
veignomus  vostre  tenavmtes,  ^,,  ou  autre  attoumement  a  luy 
fesoient,  ^c,  et  puis  le  disseisour  morust  seisi,  dxmques  le 
disseisi  ne  poet  distreyner  pur  le  rente,  ^.,  pur  ceo  que  tout 
le  manor  descendist  al  heire  le  disseisour,  ^.  ^^8  Jjifgg  gg  im 
tient  de  moy  per  rente-service,  le  quele  est  un  service  en  gros, 
et  un  autre  que  nul  droit  ad,  claymast  mesme  le  rente  a  re- 
sceiver,  etprent  mesme  le  rente  de  mon  tenauntper  cokercion  de 
distresse,  ou  per  autre  forme,  et  disseisist  moy  per  tiel  prendre 
del  rente,  coment  que  tiel  disseisour  morust  issint  seisi  en  per- 
nant  de  rente,  unqore  apres  sa  mortjeo  poy  bien  distreyner  le 
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which  was  behind  before  the  distress*  of  the  disseisor,  and 

also  after  his  decease.     And  the  cause  is,   for  that  such   DiMorinat 

disseisor  is  not  my  disseisor,  but  at  my  election  and  my 

will.     For  albeit  that  he  take  the  rent  of  my  tenant,  &c.,  yet 

I  can  at  all  times  distrain  my  tenant  for  the  rent  behindj^ 

&c.,  so  that  it  is  to  me  but  as  if  I  am  willing  to  suffer  the 

tenant  to  be  so  long  time  behind  payment  of  the  same  rent 

unto  me,  &c.      ^^  For  the  payment  of  my  tenant  to  an-  Amanoau 

other,  to  whom  he  ought  not  to  pay,  is  no  disseisin  to  me,   «iwif  qfrmf- 

nor  ousteth  me  of  my  rent,  without  my  will  or  without  my  ^^*J^ 

election;    for  although  I  may  have  an  assise  against  such  jg^^;^^ 

pernor,  yet  this  is  at  my  election,  whether  I  will  take  him  as   JJ^Ji^'^^ 

my  disseisor,  or  not.      So  that  such  descents  of  rents  in  JJJJ^JJ^ 

gross  shall  not  oust  the  lords  of  their  distress,  but  at  each 

time  tbeyf  can  well  distrain  for  the  rent  behind,  &c.     And 

tenaunt  pur  le  rente  quejwst  aderere  devaunt  ledistregae*  del 
disseisour,  et  auxi  apree  son  deceste,  Et  la  cause  eat,  pur 
eeo  que  tiel  disaeisaur  neat  pas  man  diaaeiaour,  forague  a  ma 
eleccion  et  ma  volunti,  Qar  cament  quit  prent  le  rente 
de  man  tenaunt,  ^c,  unquore  jeo  puiaaoy  a  toutez  fMz  dia- 
treyner  mon  tenaunt  pur  le  rente  arere,  ^c,  iaaint  que  il  eat  a 
moy  foraque  aieome  jeo  voille  auffrer  le  tenaunt  eatre  per  tant 
de  tempa  arere  de  paier  a  moy  meame  le  rente,  ^.  **  Qar 
le  patement  de  mon  tenaunt  a  un  autre,  a  quil  ne  doit  pas 
paier,  neat  paa  diaaeiain  a  moy,  ne  ouata  moy  pas  de  mon 
rente,  aauna  ma  voluntS  ou  aauna  mon  eleccion ;  qar  coment 
que  jeo  puiaaoy  aver  aaaiae  envera  tiel  pernor,  unqore  eeat  a 
mon  eleccion,  si  jeo  voille  prendre  luy  come  mon  diaaeiaour,  ou 
non,  Iaaint  tielx  diacentz  de  rentea  en  groa  ne  ouateront  paa 
lea  aeignoura  de  diatreyner,  mea  a  cheacun  tempa  Usf  poient 
bien  diatreyner  pur  le  rente  arere,  ^e.    Et  en  ceo  caa,  ai  aprea 


*  In  all  other  than  the  three  earliest  editions,  French  as  well  as  En- 
glish, this  word  is  printed  deceasef  and  death, 
t  Roh,  reads,  but  erroneously — ils  ne  poient. 
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in  this  case,  if  after  the  distress**^  of  him  that  so  wrongfollj 
took  the  rent,  I  grant  by  my  deed  the  service  to  another, 
and  the  tenant  attorn,  this  is  good  enough,  and  the  aenioes 
by  the  grant  and  attornment  are  forthwith  in  the  grantee, 
stauwhen     &c.      But  Otherwise  it  is,  where  the  rent  is  parcel  of  the 

the  rent  i$  pitT' 

eel  qf  a  ma-      manor,  and  the  disseisor  dieth  seised  of  the  whole  manor,  as 

nor  and  ade-  «  .  i     « 

scent  ueaet.  in  the  casc  ncxt  aforesaid,  &c. 

Amanitiaa  ^^  Also,  if  I  be  sciscd^  of  a  manor,  parcel  in  demesne^ 

eeieed  qfrent  and  parccl  in  servicc,  and  I  give  certain  acres  of  the  land, 

reverekm,b%a  paTcel  of  the  dcmcsne  of  the  same  manor,  to  another  in  the 

eohmgaethe'  tail  yielding  to  me  and  to  my  heirs  a  certain  rent,  &c.,  if  in 

wfion,  this  case  I  be  disseised  of  the  manor,  and  all  the  tenants 
attorn  and  pay  their  rents  to  the  disseisor,  and  also  the  said 

le  distresse*  de  luy  que  issint  torciousement  prist  le  rente, 
jeo  graunta  per  man  fait  le  service  a  un  autre,  et  le  tenaunt 
attouma,  ceat  assetes  b<m,  et  les  eerviees  per  le  graunt  et 
attaumement  meyntenaunt  sount  en  le  graunte,  ^c.  Mee  ou- 
trement  eat,  lou  le  rente  eat  parcel  del  manor,  et  le  disaeisour 
fttoruat  aeisi  del  manor  entier,  come  en  le  caa  proachegn  avauni 
dit,  ^c. 

^^  Item,  si  jeo  suy  seisiX  dun  manor,  parcel  en  demesne,  et 
parcel  en  service,  etjeo  done  eerteyn  acres  del  terre,  parcel  del 
demesne  de  mesme  le  manor,  a  un  autre  en  le  taille  rendaunt  a 
moy  et  a  mes  heires  un  eerteyn  rente,  ^c,  si  en  ceo  cos  jeo 
suy  disseisi  de  le  manor,  et  toutes  les  tenauntes  attourwmt  et 
paiont  lour  rentes  al  disseisour,  et  auxi  le  dit  tenaunt  en 


*  In  Letiou  Sf  M.,  Maehl.,  Boh.,  Redm.,  Berth,,  and  in  every  other 
French  edition,  except  the  edition  by  Charles  Vefaweirt  (etrea)  1594, 
and  that  of  Jane  Vetstoeirt  (cirea)  1597,  this  word  \b  read  as  in  the  text ; 
but  these  two  editions,  as  well  as  all  the  editions  of  J2<u/«/r«  Translation, 
read  decease.  The  French  edition  by  Jarte  Yetsweirt  places  the  word 
decease  between  two  asterisks,  as  denoting  a  new  correction  of  the  text. 

t  See  §  563,  (J). 

X  This  word  is  printed  disseisin  in  Boh, 


CHAP.  X.]  LYTTLBTON's   TENURES.  571 

tenant  in  tail  pay  the  rent  by  me  reserved  to  the  disseiaor,  and 

afterwards  the  disseisor  die  seised,  &c.,*  and  his  heir  enter, 

and  is  in  by  descent,  yet  in  this  case  I  can  well  distrain  the 

tenant  in  the  tail,  and  his  heirs,  for  the  rent  by  me  reserved 

upon  the  gift,  soil,  as  well  for  the  rent  being  in  arrear  before 

the  descent  to  the  heir  of  the  disseisor,  as  also  for  the 

rent  which  happeneth  to  be  in  arrear  after  the  same  descent, 

notwithstanding  such  dying  seised  of  the  disseisor,  &c.    And  j>br«Mnan<i 

the  reason  is,  for  that  when  a  man  triyeth  tenements  to  another  thepartiaaar 

in  the  tail,  saving  the  reversion  to  himself,  and  he  upon  the  ttnofhimin 

said  gift  reserveth  to  Yumsel/A  rent  or  other  services,  all  the 

rent  and  the  services  are  incident  to  the  reversion;  and  when 

a  man  hath  a  reversion,  he  cannot  be  ousted  of  his  reversion 

by  the  act  of  a  stranger,  unless  that  the  tenant  be  ousted  of 

his  estate  and  possession,  &c.     For  so  long  in  this  case  as 

le  taiUe  paie  le  rente  per  may  reserve  al  disseieaur,  et 
puis  le  disseisour  morust  seisi,  ^e.,*  et  eon  keire  entroy  et 
est  eing  per  discent,  ungore  en  ceo  eae  jeo  puis  bien  die- 
treyner  le  tenauni  en  le  taUle^  et  see  heires,  pur  le  rente 
per  moy  reserve  eur  le  done,  scil.  aim  bien  pur  le  rente  ee- 
teant  aderere  devaunt  le  dUcent  al  heire  le  dieseUour,  et 
auxi  pur  le  rente  que  happa  estre  aderere  apres  mesme  le  die- 
cent,  nient  obetant  tiel  murrant  seisi  del  disseisour,  ^c.  Et 
la  cause  est,  pur  ceo  que  guaunt  home  dona  tenementes  a  un 
autre  en  le  taille,  savaunt  la  revereUm  a  luy,  et  U  sur  le  dit 
done  reserva  a  luy  un  rente  ou  autres  services,  taut  le  rente  et 
les  services  sount  ineidentes  a  la  revercion  ;  et  quaunt  un  home 
ad  une  revercion,  U  ne  puissoit  estre  ousts  de  sa  revercion  per  le 
fait  dun  estraunge  home,  si  non  que  le  tenaunt  soit  ousts  de  son 
estate  et  possession,  ^.     Qar  si  Umgement  en  ceo  cos  que  le 


*  This  Sfc,  does  not  occur  in  Machl.  or  Roh,,  but  it  is  given  in  IZof- 
ielVs  Transl.,  Poweil  1548,  1551,  andManhe  1556,  7b//y/1556,  and 
subsequent  editions,  do  not  retain  this  section. 
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the  tenant  in  tail  and  his  heirs  continue  their  possession  by 
force  of  my  gift,  so  long  is  the  reversion  in  me  and  in  mj 
heirs:  and  insomuch  as  the  rent  and  services  reserved  upon 
the  gift  he    incident   and   dependant  upon   the  reversion, 
whosoever  hath  the  reversion  shall  have  the  same  rent  and 
the  services,  &c. 
Dittuietim  be-      591*  Jq  the  samc  manner  it  is,  where  I  let  parcel  of  the 
andmrvieu      dcmcsnc  of  the  manor  to  another  for  term  of  life,  or  for 

parcel  of  o  ma- 

ttor,<mdrent9  tcHu  ofvcaTs,  rendering  to  me  a  certain  rent,  &c.,  albeit  I 

and  servient  ut"  * 

eidmttoare'    bc  dissebcd  of  the  manor,  &c.,  and  the  disseisor  die  seised, 

vtntion  parcel 

t^a  manor,  and  his  heir  be  in  by  descent,  yet  I  can  distrain  for  the  rent 
arrear,  notwithstanding  such  descent,  ut  supra :  for  when  a 
man  hath  made  such  gift  in  tail,  or  such  lease  for  life,  or  for 
term  of  years,  of  parcel  of  the  demesnes  of  a  manor,  &c., 
saving  the  reversion  to  such  donor  or  lessor,  &c.,  and  after- 
wards he  is  disseised  of  the  manor,  &c.,  such  reversion  after 
such  disseisin  is  severed  from  the  manor  in  deed,  though  it 

tenaunt  en  le  taiUe  et  sea  heires  contimumt  lour  possession  per 
force  de  mon  done,  si  longement  est  la  revercion  en  moy  et  en  mes 
heires:  et  entaunt  que  le  rente  et  les  services  reserves  sur  le 
done  sont  incidentes  et  dependantes  al  revercion,  quiconques 
qui  ad  la  revercion  avera  mesme  le  rente  et  les  services,  ^c» 

591 4t  ^fi  mesme  le  manere  est,  lou  jeo  lessa  parcel  del 
demesne  del  manor  a  un  autre  pur  terms  de  vie,  ou  pur  terme 
dans,  rendaunt  a  moy  certeyn  rente,  ^c,  coment  que  jeo  suy 
disseisi  del  tnanor,  ^c,  et  le  disseisour  morust  seisi,  et  son 
keire  esteant  einz  per  discent,  unqore  jeo  distreynera  pur  le 
rente  arere,  nient  obstant  tiel  discent,  ut  supra :  qar  quaunt 
home  ad  fait  tiel  done  en  le  taUle,  ou  tiel  lees  pur  terme  de 
vie,  ou  pur  terme  dans,  del  parcel  de  Us  demesnes  dun  manor, 
^c,  savaunt  la  revercion  a  tiel  donour  ou  lessour,  ^c,  et  puis 
il  soit  disseisi  de  le  manor,  ^c,  tiel  revercion  apres  tiel  dissei- 
sin est  severe  del  manor  en  fait,  coment  que  ne  soit  severe  en 


*  See  p.  563,  (J). 
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be  not  severed  in  right,  &c.*  And  so  thou  mayst  see,  my 
son,  a  diverrity  where  there  is  a  manor  parcel  in  demesne 
and  parcel  in  services,  the  which  services  are  parcel  of  the 
same  manor  not  incident  to  any  reversion,  &c.,  and  where 
they  are  incident  to  the  reversion,  &c. 

droit,  ^c*  Et  issint  poies  veier,  monJitZf  diversiti  louilyad 
un  manor  parcel  en  demesne  et  parcel  en  services,  les  queux 
services  sont  parcel  de  mesme  le  manor  nient  incidentes  a  as- 
cun  revercum,  ^.,  et  lou  ils  sount  incidentes  al  reverdon,  S^c. 


*  This  Sfe,  does  not  occur  in  Maekl,  or  Rok.t  or  in  RattelCt  Transla- 
tion, Powell  1548,  1551,  Marshs  1556.  This  section  also  does  not 
appear  in  Ibttyl  1556,  and  subsequent  English  editions  to  1661. 
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CHAPTER  XI. 


DISCONTINUANCE. 

The  doctrine  of  discontmuance  is  a  consequence  of  te- 
nure (a).  It  is  defined  to  be  such  an  alienation  of  things 
which  lie  in  livery,  acU.  corporeal  hereditaments,  as  takes 
away  the  right  of  entry  of  the  person  entitled  after  the 
death  of  the  ahenor,  and  puts  such  person  to  his  action.  A 
consequence  also,  from  one  of  the  principles  of  tenure,  is, 
that  a  prior  estate  in  possession,  and  the  remainders  over, 
constitute  but  one  estate  (§  60, 471);  and  that  the  residue  of 
the  fee  is  supported  by  the  seisin  of  the  party  entitled  to 
this  prior  or  (as  it  is  termed)  particular  estate.  Therefore, 
if  the  particular  estate  be  disrupted  or  disconnected  from 
the  remainders  which  depend  upon  it,  the  estate  must  be 
*' discontinued,"  the  link  in  the  chain  of  interests  which 
are  carved  out  of  the  fee  being  broken. 

By  a  discontinuance,  the  estate  under  the  ancient  title 
ceases,  and  another  estate  in  fee-simple  arises  (§  599),  which, 
though  it  be  not  <'legitimum"  (§  1),  as  being  gained  by 
wrong,  and  as  being  liable  to  be  devested  by  a  recovery  on 
action  brought,  yet,  till  the  rightful  owner  of  the  inherit- 
ance recover  the  seisin,  the  discontinuance  remains  in  force. 
And  he  cannot  make  any  disposition  of  the  estate  by  deed 
or  will,  for  the  estate  in  the  language  of  the  law  is  turned  to 


(a)  Therefore,  the  doctrine  of  dis*  to   disoontmuance   generally ,  and 

continuance  is,  it  is  apprehended,  its  operation,  see  Doe  d. t. 

confined  to /tf^a/ estates,  and  is  not  Finch,  1  Nev.  &  M.  130,  inn.; 

applicable  to  equitable  estates.    Aa  and  Blackst.  iii.  175. 
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a  right,  ii  e.  exists  only  in  right  as  distingaished  from  pos- 
session. 

DisoontinnanceSy  at  the  time  Lyttleton  wrote,  could  only 
be  committed  by  three  classes  of  tenants  of  the  freehold. 
1.  Ecclesiastical  persons.  2.  Husbands  seised  in  right  of 
their  wives.  3.  Tenants  in  tail.  With  respect  to  the  firsty 
an  alienation  made  by  a  tde  corporation,  as  a  bishop  or 
dean,  without  consent  of  the  chapter,  was  a  discontinuance 
at  common  law;  but  the  disabling  statutes  of  1  Eliz.  c.  19, 
and  13  Eliz.  c.  10,  have  declared  all  such  alienations  void  ah 
initio.  With  regard  to  the  second,  the  alienation  of  hus- 
bands seised  in  right  of  their  wives  operated  as,  or  "  worked," 
a  discontinuance  at  common  law,  till  the  stat.  32  Hen.  8, 
c.  28,  prorided  that  no  act  by  the  husband  aUme  should 
work  a  discontinuance  of,  or  prejudice  the  inheritance  of  the 
wife;  but  that  after  his  death,  she,  or  her  heirs,  might  enter 
on  the  lands  aliened.  The  third  instance  in  which  a  discon- 
tinuance could  be  worked,  was  by  tenant  in  tail,  when  he 
made  a  larger  estate  of  the  land  than  by  law  he  was  entitled 
to  do;  in  which  case  the  estate  was  only  good  so  far  as  the 
power  of  him  who  made  it  extended,  or  during  the  conti- 
nuance of  the  estate  tail  or  till  avoidance,  but  no  further  (6). 

Lyttleton  commences  the  subject,  in  his  usual  manner, 
by  definition  and  example,  and  then  proceeds  to  explain 
what  alienations  work  a  discontinuance;  and  incidentally 
demonstrates  the  distinction  which  prevails  between  rightful 
or  innocent,  and  tortious  or  wrongful  conveyances,  and  the 
effects  of  each  (§  598 — 600).  Discontinuances,  he  shews 
by  different  cases,  could  be  worked  either  by  feoffment, 
(which  included  its  equivalents — fine,  or  feigned  recovery), 
or  by  release  or  confirmation  with  warranty,  such  warranty 
descending  on  the  heir  or  rightful  owner  (§  601).    These 


(b)  With  r^ard  to  diMontinuances,  by  women,  of  estates  tail  espro^ 
vinone  niri,  see  §  595,  in  n. 
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conveyances  operated  to  the  prejudice  of  wives,  heirs,  suc- 
cessors, reversioners,  and  remainder-men.  And  Ljttleton 
concludes  by  stating  the  cases  in  which  a  discontiniiance 
may  be  temporary,  and  ultimately  purged  (§  630,  636), 
defeated,  or  otherwise  rendered  inoperative  (§  632).  With 
regard  to  the  doctrine  of  discontinuance  in  tail,  the  know- 
ledge of  this  part  of  the  subject  may  be  practically  useful  for 
some  years;  but  the  operation  of  the  3  &  4  Gul.  4,  c.  27, 
§  39,  will  shortly  make  this  learning,  indeed  the  doctrine  of 
discontinuances  altogether,  obsolete;  for  it  is  by  this  statute 
enacted,  that  no  discontinuance  made  after  the  31st  De- 
cember, 1833,  shall  toll  (t.  e,  bar)  or  defeat  any  right  of 
entry  on  action  for  the  recovery  of  land  (e). 


Dtoeonttaiu-         ^^  DISCONTINUANCE  is  an  ancicut  word  in  the  law,  and 

mn  defined,     Yoiih,  divcrs  significations  (eQ,  &c.    But  as  to  one  intent  it 

hath  such  signification,  that  is  to  say,  where  one  man  hath 

aliened  to  another  certain  lands  or  tenements,  and  dieth,  and 

593  Biscontinuaunce  eat  un  auncien  parole  en  la  ley,  et  ad 
diverges  siffnijicadons,  ^c.  Mea  ^[uaunt  a  un  entent  U  ad 
tiel  aiffnificacion,  cestaaaavoiry  lou  un  home  ad  aliene  a  un 
autre  certeyn  terrea  ou  tenementea,  et  moruat,  et  un  autre  ad 


(e)  By  §  38  of  this  statute,  real  been  made,  had  not  the  right  been 

actiona   cannot   be  brought  after  so  taken  away.    See  ante,  p.  446. 
twenty  years  from  1st  June,  1835,         (d)  Discontinuance  is   used  by 

during  which  time  real  actions  may  Lyti.  §  470,  for  a  devesting  or  dis- 

be  brought  by  those  whose  right  of  pkcing  of  a  reversion,  though  the 

entry  has  been  taken  away,  but  entry  be  not  taken  away ;  he  also 

only   within    the    period    during  alludes  to  discontinuance  of  pro- 

which  (according  to  the  provisions  cess.    See  also  §  147,  p.  188. 
of  this  Act)  an  entry  might  have 
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another  (or  third  party)  hath  right  to  have  the  same  hinds  or 
tenements,  but  he  cannot  enter  into  them,  hj  reason  of  such 
alienation,  &c.    ^^  As  if  an  abbot  seised  of  certain  hinds  Bgampim. 
or  tenements  m  fee,  ahen  the  same  lands  or  tenements  to  «>«>  mie. 

•iastica]  oor- 

another  in  fee,  or  in  fee  tail,  or  for  term  of  life,  and  the  abbot  p<w*tion. 
dieth,  his  successor  cannot  enter  into  the  said  lands  or  te-  ^^JjJ^} 
nements,  albeit  he  hath  right  to  have  them  as  in  the  right  of  ^SnSteT]!^ 
his  house;  but  is  put  to  his  action  to  recover  the  same 
lands  or  tenements,  which  is  caUed  a  writ  de  ingreuu  tine 
OBsetuu  eapittdu 

^^  Also,  if  a  man  be  seised  of  land  as  in  the  right  of  s.  ixiiemnim' 
his  wife,  and  thereof  enfeoff  another,  and  dieth,  the  wife  hmd^imd 

y         m  1  .  ii«i*iii   Jure  uxorii. 

cannot  enter,  but  is  put  to  her  action,  the  which  is  called 
Cut  in  ffitOf  &c. 
^^  Also,  if  tenant  in  the  tail  (e)  of  certain  land  thereof  s.  DUeomum- 

droit  daver  mesmes  lea  terrea  ou  tenementeSy  met  il  ne  poet 
entrer  en  eux,  per  cause  de  tiel  alienaeion,  ^e.  ^^  Sicome 
un  abbs  seisi  de  eerteyn  terree  ou  tenementes  en  Jee,  alienaet 
meemes  les  terree  ou  tenementee  a  un  autre  en  /ee,  ou  en  fee^ 
taille,  ou  pur  terme  de  vie,  et  labbi  morust,  aon  eueceeeour 
ne  poet  entrer  en  lee  ditz  terree  ou  tenementes,  eoment  quit 
ad  droit  de  eux  aver  come  en  droit  de  eon  meaaon ;  mee  est 
mye  a  eon  aeeion  de  reeoverer  meemee  lee  terree  ou  tene- 
mentee,  quel  eet  appelle  Brief  de  ingressu  sine  assensu 
capituli. 

^^  Item,  ei  home  eoit  eeiei  de  terre  come  en  droit  de  eafeme, 
et  ent  enfeoffa  un  autre,  et  morust,  la  feme  ne  poet  entrer, 
mee  eet  mye  a  eon  acdon,  le  quele  eet  appelle  Cui  in  vita,  &c. 

S95  Item,  M  tenaunt  en  le  taille  de  eerteyn  terre  ent  enr 


(e)  This  extended  to  a  woman  of  lands  of  his,  or  relations',  pnr- 

as  wen  as  a  man,  and  was  good  chase,   inheritance,    or   provision, 

law  when  Lytileton  wrote,  conse-  conld,  after  his  decease,  discontinne 

qoently  a  woman,  who  had  an  es-  the  same  to  the  prqndice  of  his 

tate-tail  jointly  with  her  husband,  issue  after  her  husband's  decease. 

P  P 
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the  met' 


met bv ate-  enfeoff  another,  &c.,  and  hath  issue,  and  dieth,  his  issue 

whote  aHeni.  canuot  enter  into  the  land,  albeit  he  hath  title  and  riirht  there- 

tfnuetMtf  tett  to,  but  is  put  to  his  sctiou,  which  is  called  a  Formedcn  en  ie 

dio0</M«>*.  deBeendre.  ore, 

nitf. 

^^  Also,  if  there  be  tenant  in  tail  and  the  reversion  is 
to  the  donor  and  his  heirs^  if  the  tenant  make  feoffinent, 
and  die  without  issue,  he  in  the  reyersion  cannot  enter,  but 
is  put  to  his  action  of  Formedon  en  le  reverter,  ^.  ^Sf7  In  the 
same  manner  is  it,  where  tenant  in  tail  seised  of  certain 
land,  whereof  the  remainder  is  to  another  in  the  tail,  or  to 
another  in  fee:  if  the  tenant  in  the  tail  alien  in  fee,  or  in  fee- 


ond  fWiMtfi- 

(f0f*flM0la 


feoffa  tf«  wuire,  ^c,  et  ad  tMve,  et  marttat,  eon  ieeue  ne  poet 
pas  enfrer  en  la  terre,  coment  quil  ad  title  et  droit  a  eeo,  wtee 
eet  my 9  a  son  aecion^  ^e  est  appeUe  Formedon  en  le  descendre, 
&c. 

596  Item,  si  soit  tenaunt  en  le  taille  et  le  revereion  est  al 
donour  et  a  sea  heires,  si  le  te9iaunt  fait  feqffementy  et  morust 
sauns  issuet  eeluy  en  la  revereion  nepoet  entrer,  tnes  est  mys  a 
son  aecion  de  Formedon  en  le  reyerter,  &c.  ^97  En  wkesme 
le  numere  est,  lou  tenaunt  en  le  taiUe  seisi  de  certeyne  terre, 
dount  le  remeyndre  est  a  un  autre  en  le  taille,  ou  aun  autre 
en  fee :  si  le  tenaunt  en  le  taille  alienast  en  fee,  ou  en  fee^ 


But  the  Stat.  11  Hen.  7,  c.  20, 
provides  that  every  alienation  by 
**  a  woman  having  any  estate  in 
dower,  or  for  life,  or  in  tail  jointly 
with  her  husband,  or  only  to  her- 
selfy  or  to  her  use  in  any.  ma- 
nors, &c.,  the  inheritance  or  pur- 
chase of  her  husband,  or  given  to 
the  husband  and  wife  in  tail,  or 
for  life  by  any  of  the  ancestors 
of  the  husband,  or  by  any  other 
person  seised  to  the  use  of  the  hus* 
band,  or  of  his  ancestors,  shall  be 
void  and  of  no  effect ;  and  it  shall  be 


lawful  for  the  person  in  remainder 
or  reversion,  to  enter  immedi- 
ately."— ^This  act  was  confirmed  by 
Stat.  32  Hen.  8,  c.  36,  s.  2,  which 
provides  that  no  fine  levied  by  any 
woman  of  any  such  estate  as  is 
mentioned  in  the  stat.  11  Hen.  7» 
shall  be  of  any  effect.  After  the 
death  of  the  husband  the  wife  may 
alien  with  concurrence  of  the  usoe 
in  tail,  or  those  having  a  prior  es* 
tate  in  remainder  or  reversion  (Cro. 
Eliz.  524);  but  such  consent  must 
appear  on  record. 
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taO,  &c.,  and  afterwards  die  without  issue,  those  in  the  re- 
mainder cannot  enter,  but  shall  be  put  to  their  writ  of  Farmedon 
in  the  remainder,  &c.,  and  for  this  that  by  force  of  such  feoff- 
ments and  alienations  in  the  cases  aforesaid,  and  in  other 
like  cases,  those  that  have  title  and  right  after  the  death  of 
such  feoffor  or  alienor  cannot  enter,  but  are  put  to  their 
actions,  ut  supra;  and  for  this  reason  such  feoffments  and 
alienations  are  called  discontinuances. 

^^  Also,  if  tenant  in  the  tail  be  disseised,  and  he  release  hj  Roetueqf 
his  deed  to  the  disseisor  and  to  his  heirs  all  the  right  which  nnHnwmce, 
he  hath  in  the  same  tenements,  this  is  not  discontinuance,  be-  ngh^fui  »■ 

tato:  i.  e.  no 

cause  nothing  of  the  rieht  passeth  to  the  disseisor  but  for  term  '"«^  v*'^^ 

°  ox-  than  what  the 

of  the  life  of  tenant  in  the  tail,  that  made  the  release,  &c.        'T'^ff?',!!^ 

699  But  by  feoffment  of  the  tenant  in  the  tail,  fee-simple  SJJiy^"*  ^ 
passeth  by  the  same  feoffment  by  force  of  the  livery  of  jJJSJiJJJ^ " 
seisin,  &c.  ^^o  But  by  force  of  a  release  nothing  passeth  StorttSS,"^ 
but  the  right  which  he  can  lawfuDy  and  rightfully  release,  ^2^^^' 
without  hurt  or  damage  to  other  persons  who  shall  have  I^mS^J!^ 

taiUey  ^c,  et  puis  demoBt  sauna  issue,  ceux  en  le  remeyndre 
ne  potent  entrer,  mes  serront  mys  a  lour  brief  de  Formedon 
en  le  remeyndre,  ^c,  et  pur  eeo  que  perforce  de  tielx  feoffe- 
mentes  et  alienaeions  en  les  cases  avauntdites,  et  en  semhlahles 
autres  cases,  ceux  qaeux  aunt  title  et  droit  apres  la  mort 
de  tiel  feoffaur  ou  alietwur  ne  potent  pas  entrer,  mes  sount 
mys  a  lour  aceions,  ut  supra;  et  pur  ceo  cause  Helx  feoffe^ 
mentes  et  alienaeions  sount  appelles  discontinuaunees. 

698  Item,  si  tenaunt  en  le  tattle  soit  disseisi,  et  il  relessa 
per  son  fait  a  le  disseisour  et  a  ses  heires  tout  le  droit  le 
quel  il  ad  en  mesmes  les  tenementes,  ceo  nest  pas  discontinu- 
auncCy  pur  eeo  que  riens  de  droit  passa  al  disseisour  forsque 
pur  terme  de  vie  le  tenaunt  en  le  taille,  qui  fist  le  reles,  ^c. 

699  Mes  per  feoffement  del  tenaunt  en  le  taille,  fee-simple 
passa  per  mesme  le  feoffement  perforce  de  U  lyverd  de  seisin, 
^e.  ^^  Mes  per  force  dun  reles  rien  passa  forsque  le  droit 
que  il  poet  loyalement  et  droiturelement  relesser,  sauns  leede 
ou  damage  a  autres  persons  queux  ent  ctveront  droit  apres 

p  p  2 
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to  a  men  light  therein  after  his  decease,  &c.    So  there  is  a  great 

to  that  adit- '  diversity  between  a  feoffment  of  the  tenant  in  taO,  and  a 

emmotopmae  release  made  by  tenant  in  the  tail.     ^^  But  it  is  said,  that 

venforiva  if  the  tenant  in  the  tail  in  this  case  release  to  his  dissei- 

warrantifde' 

!?^'^?L.     sor,  and  bind  him  and  his  heirs  to  warranty,  &c..  and  die,  and 

him  ffiat  haA  j  j         9  w 

the  right,        this  warranty  descend  to  (t.  e.  upon)  his  issue,  then  this  is  a 
oronA«<«nM    discontinuance  by  reason  of  the  warranty,  &c.     ^oi  But  if  a 
^'^'^^'^^"^^       man  hath  issue  a  son  by  his  wife,  and  his  wife  dieth,  and 
afterwards  he  taketh  another  wife,  and  tenements  are  given 
to  him  and  to  his  second  wife,    and  to  the  heirs  of  their 
two  bodies  engendered,  and  they  have  issue  another  son,  and 
the  second  wife  dieth,  and  afterwards  the  tenant  in  the  tail 
8  718-735.736,  is  dlssciscd,  and  he  release  to  the  disseisor  all  his  right,  &c., 
oteum,  that      and  bind  himself  and  his  heirs  to  warranty,  &c.,  and  die,  this 
not  be  a  bar      IS  uot  discoutinuaucc  to  thc  issuc  in  the  tail  by  the  second  wife, 

unleetitde-  .  ^ 

»eend»  on  the     but  he  cau  wcll  cutcr,  &c. ,  for  this  that  the  warranty  descendeth 

per»onwhoha»  •' 

^nWtott«  upon  his  elder  brother  that  his  father  had  by  the  first  wife. 
condufion,  ^^  In  the  same  manner  is  it,  where  tenements  are  descendible 
land  ^deeeende    to  the  y ouugcst  SOU  after  the  custom  of  Borough-English  which 

9(m  decesse,  ^c.  Issint  il  est  ground  diversitS  perentre  un 
feoffement  del  tenaunt  en  le  taUle,  et  un  reles/ait  per  tenaunt 
en  le  taille.  ^^  Mes  il  est  dit,  que  si  tenaunt  en  le  taille  en 
ceo  cos  relessa  a  son  disseisour,  et  ohligea  luy  et  ses  heires  a  la 
ffarrauntie,  ^c,  et  morust,  et  cest  garrauntie  descendist  a  son 
issue,  donques  ceo  est  discontinuaunce per  cause  dela  garrauntie, 
^c.  602  j^eg  gi  |^;|  i^ojfig  ad  issue  fits  per  sa  feme,  et  safeme  mo- 
rust,  et  puis  il  prent  autre  feme,  et  tenementes  sount  dones  a 
luy  et  a  sa  seconde  feme,  et  a  les  heires  de  lour  deux  corps 
engendreSf  et  Us  ount  issue  un  autre  fitzy  et  la  seconde 
feme  morust,  et  puis  le  tenaunt  en  le  taille  est  disseisi,  et  il 
relessa  al  disseisour  tout  son  droit,  ^.,  et  ohligea  luy  et  ses 
heires  a  la  garrauntie,  ^c,  et  devia,  ceo  nest  pas  discontinue 
ounce  al  issue  en  le  taille  per  la  seconde  feme,  mes  ilpoet  bien 
entrer,  ^c,,pur  ceo  que  la  garrauntie  descendist  a  son  eisnefrere 
que  son  pere  avoitper  la  premier  feme,  603  JEn  mesme  le  manere 
est,  lou  tenementes  sount  descendables  a  lefitz  puisne  solonques 
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are  entailed,  &c.,  and  the  tenant  in  the  tail  hath  two  sons,  and  om  wyowd 
is  disseised,  and  he  releaseth  to  his  disseisor  all  his  right  with  anaomr,  no 
warranty,  &c.,  and  dieth,  the  younger  son  can  enter  upon  the  i*  worked. 
disseisor  notwithstanding  the  warranty,  for  this  that  the  war-  .  ^^  735^.7. 
ranty  descended  to  the  elder  son;  for  always  the  warranty 
shall  descend  upon  him  who  is  heir  hy  the  common  law. 

^^  Also,  if  any  abbot  be  disseised,  and  he  releaseth  to  the  adeue  with 
disseisor  with  warranty,  this  is  not  discontinuance  to  his  sue-  ISmtimimuM 
cesser,   because  nothing  passeth  by  that  release  but  the  amriorafton 
right  which  he  hath  during  the  time  that  he  is  abbot,  and 
the  warranty  is  expired  by  his  deprivation,  or  by  his  death. 

^05*  Also,  if  a  man  seised  in  the  right  of  his  wife  be  dis-  Thetamtwuh 
seised,  and  he  releaseth,  &c.,  with  warranty,  this  is  not  discon-  band  and  ui/», 
tinuanoe  to  the  wife,  if  she  survive  her  husband,  but  she  hu  Mr.] 
can  enter,  &c.     Causa  patet, 

^06  Also,  if  tenant  in  the  tail  of  certain  land  let  the  same  Tenam  tn 

le  custome  de  BurgTi-English  queut  sount  entaillh,  ^c,  et  le 
tenaunt  en  le  taille  ad  deuxfitz,  et  est  disseisin  et  il  relessa  a 
son  disseisour  tout  son  droit  ovesque  garrauntie,  ^c,  et  momst, 
le  fitz  jpuisne  poet  enirer  sur  le  disseisour  nient  obstant  la 
garrauntie,  pur  ceo  que  la  garr auntie  descendist  a  leisnefitz  ; 
qar  toutes  foitz  la  garrauntie  deseendera  a  eeluy  qui  est  heire 
per  le  comen  ley. 

^^  Item,  si  ascun  abbS  soit  disseisin  et  il  relessa  a  le  dis- 
seisour ovesque  garrauntie^  ceo  nest  pas  discontinuaunee  a  son 
successour,  pur  ceo  que  riens  passa  per  eel  reles  /orsque  le 
droit  quil  ad  duraunt  le  temps  que  il  est  abbS^  et  la  garrauntie 
est  expirSper  son  privacion,  ou  per  sa  mort, 

6^*  Item,  si  home  seisi  en  droit  sa  feme  est  disseisi,  et  il 
relessa,  ^c,  ovesque  garrauntie,  ceo  nest  discontinuaunee  a  la 
femcy  si  ele  survesquist  son  baron,  mes  ele  poet  entrer,  ^c. 
Causa  patet. 

606  Item,  «  tenaunt  en  le  taille  de  certeyn  terre  lessa  mesme 


*  This  section  does  not  appear  in  those  editions  of  Ra»telV9  Transla- 
tion, by  7b//y/1556,  and  subsequent  years. 
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taffgieimmd  land  to  another  for  term  of  yearsy  by  force  whereof  the 
eontinuanee,  lessee  is  possessed,  in  whose  possession  the  tenant  in  the 
tail  by  his  deed  releaseth  all  the  right  that  he  hath  in  the 
same  land,  to  haye  and  to  hold  to  the  lessee  and  to  his 
Beeaunonfy  heirs  for  ever;  this  is  not  disoontinuance:  but  after  the 
fftereieaaor  deoease  of  the  tenant  in  tail  his  issue  can  well  enter,  because 
i  598-eoQ.  by  such  release  nothing  passeth  but  for  term  of  the  life  of 
NeWieruhu  the  tenant  in  the  tail.  ^<>7  In  the  same  manner  it  is,  if  the 
beemm  no- '    tcu^^t  in  tail  confirm  the  estate  of  the  lessee  for  term  of  years, 

thiiitr  tnit  on  • 

ertateareatad  to  havc  and  to  hold  to  Mm  and  to  his  hdrs;  this  is  not  dis- 
workt  a  dis-  coutinuance,  for  this  that  nothine  passeth  by  such  confirmation 
{fis8,6]o.       but  the  estate  which  the  tenant  in  tail  hath  for  term  of  his 

life,  &c. 
So  hit  grant  qf      ^^^^  Also,  if  tenant  in  tail  after  such  lease,  grant  the  rever- 
toaSmtgw     sion  in  fee,  by  his  deed  to  another,  and  willeth  that  after  the 

la  terre  a  un  autre  pur  terme  des  ana,  per  force  de  quel  le 
leeeS  est  possessione,  en  quel  possession  le  tenaunt  en  le  faille 
per  son  fait  relesse  tout  le  droit  quU  il  avoet  en  mesme  la 
terre,  a  aver  et  tejier  a  le  lessS  et  a  ses  heires  a  toutes  jours; 
ceo  nest  pas  discontintiaunce :  mes  apres  le  decesse  le  tentnmt 
en  le  taiUe  son  issue  poet  bien  entrer,  pur  ceo  que  per  tid 
reles  riens  passa /orsque  pur  terme  de  la  vie  de  le  tenaunt  en 
le  taiUe,  ^7  En  mesme  le  manere  est,  si  le  tenaunt  en  le 
taille  confirma  lestate  le  lessS  pur  terme  des  ans,  a  aver  et 
tener  a  luy  et  a  ses  heires;  ceo  nest  pas  discontinuaunce,  pur 
ceo  que  riens  passa  per  tiel  confirmacion/orsque  lestate  que  le 
tenaunt  en  le  taille  avoet  pur  terme  de  sa  vie,  ^c, 

^^*  Item,  si  tenaunt  en  le  taille  apres  tiel  lees,  graunta  la 
reverdon  en  fee,  per  son  fait  a  un  autre,  et  voille  que  apres  le 


*  This  and  the  oonsecutiye  sectioiis  to  §  612,  inclusiTe,  do  not  appear 
in  those  editions  of  RastelVs  Translation  by  Toltyl  1556,  and  hj  others 
to  1661.  They  are  giyen  in  Powell  1551,  and  Marshe  1556,  and  the 
previons  editions  commencing  at  1534. 
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term  finished  the  same  land  remain  to  the  grantee  and  his  heirs  <«/«  »m  at- 
for  ever,  and  the  tenant  for  term  of  years  attorn;  this  is  not  notdtmnmntma 
discontinuance.     For  such  things  which  pass  m  such  cases  of  -J^jrj^JgJ^^ 
tenant  in  tail  solely  by  way  of  grant,  or  by  confirmation,  or  by  ^SThTS* 
release,  nothing  can  pass  to  make  an  estate  to  him  to  whom  ^J^JjU^g 
the  srant,  or  confirmation,  or  release  is  made,  save  what  the  tprmmr. 

[TMt  dodrine 

tenant  in  tail  can  rightftdly  make,  and  this  is  but  for  term  of  eonumudto 
his  life,  &c. 

009*  For  if  I  let  land  to  a  man  for  term  of  his  life,  &c.,  onnt  wnrk» 

nodUcontiitU' 

and  the  tenant  for  term  of  life  let  the  same  land  to  an-  aneeorjbr- 

JtUun,buti* 

other  for  term  of  years,  &c.,  and  afterwards  my  tenant  for  vm  £if «« 
term  of  life  grant  the  reversion  to  another  in  fee,  and  the  te-  ^f^^ 
nant  for  term  of  years  attorn,  in  this  case  the  grantee  hath  not  JJ,*2J£;^ 
in  the  freehold,  estate  but  for  term  of  the  life  of  his  grantor,  SS^iS- Xt 
&c.;  and  I  that  am  in  the  reversion  of  the  fee-simple  can  ^^^^iSH^^^H^ 
not  enter  by  force  of  this  grant  of  the  reversion  made  by  my  g!^}t^ia 

terme  fyny  meame  la  terre  remeyndroit  a  le  graunti  et  a  seB 
heircM  a  toutea  jcura^  et  le  tevumnt  a  terme  done  attcuma ; 
ceo  neat  paa  diaeontinuaunce.  Qar  tielx  ckoaea  queuxpaaaont 
en  tielx  caaea  de  tenaunt  en  le  taille  tantaolement  per  noye  de 
graunt,  ou  per  eonjirmacian,  ou  per  relea^  riena  poet  paaaer  pur 
/aire  eatate  a  celuy  a  qui  h  graunty  ou  confirmacUm^  ou 
relea  eat  /ait,  /oraque  ceo  que  le  tenaunt  en  le  taUle  poet 
droiturelement  /aire,  et  ceo  eat  /oraque  pur  terme  de  aa  vie, 

^*  Qar  ai  jeo  leaae  terre  a  un  home  pur  terme  de  aa  vie, 
^c,  et  le  tenaunt  a  terme  de  vie  leaaa  meame  la  terre  a  un 
autre  pur  terme  dea  ana,  ^,,  et  puia  mon  tenaunt  a  terme  de 
vie  graunta  la  revercion  a  un  autre  en  /ee,  et  le  tenaunt 
a  terme  dea  ana  attouma,  en  ceo  caa  le  graunti  nad  en  le 
/ranktenement,  eatate /oraque  pur  terme  de  vie  aon  grantour, 
^e. ;  etjeo  que  aue  en  la  revercion  en  /eC'^mple  nepuiaae  ef^ 
trer  per/orce  de  eel  graunt  del  revercion /ait  per  mon  tenaunt 


*  See  antey  p.  582  (♦). 
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M0MMor  pro-  tenant  for  life,  for  this  that  by  such  grant  my  reversion  is  not 
and  f  027.  discontinued,  but  always  it  abideth  (i.  e.  remains)  to  me  as 
«twtfj^<m      it  was  before,  notwithstanding  such  grant  of  the  reyerskm 


eorpontkm.]  made  to  the  grantee,  to  him  and  to  his  heirs,  &c.,  because 
nothing  passeth  by  force  of  such  grant,  but  the  estate  which 
iThuuthe  the  grantor  hath,  &c.  ^^^*  In  the  same  manner  it  is,  if  te- 
rn that  em-  usut  for  tcHu  of  life  by  his  deed  confirm  the  estate  of  his  lessee 
i  0070  for  term  of  years,  to  have  and  to  hold  to  him  and  to  his  heirs, 
^mdii^th€  or  release  to  his  lessee  and  his  heirs,  yet  the  lessee  for  years 
f[nmton,who  hath  cstatc  but  for  term  of  the  life  of  the  tenant  for  term  of 
f!^Z.^J!!^  life.  &c.     6"*  But  otherwise  it  is  when  tenant  for  term  of  life 

but  Jbr  their  ' 

£S?te£?'**^  maketh  a  feo£finent  in  fee,  for  by  such  a  feoffment  the  fee- 
grantedinj^  simplc  pssseth;  for  tenant  for  years  can  make  feofiment  in 
^j^J"^  fee,  and  by  his  feofiment  fee-simple  shall  pass,  and  yet  he  had 
not  at  the  time  of  the  feoffment  made,  but  estate  for  term  of 


n^/t(t(f,  ajb& 


qffhuntawith     years,  «C. 

^ST^'^         612*  Also,  if  tenant  in  tafl  grant  his  knd  to  another  for 


Nodbeontbtt^ 


a  terme  de  vie,  pur  ceo  que  per  Uel  graunt  man  revercion  nest 
pas  discontinue,  mes  touts  temps  demourt  a  moy  sieome  U 
Jkist  adevaunt,  nient  obstaunt  tielgraunt  del  revercion  fait  id 
grauntS,  a  luy  et  a  ses  heires,  Sfe,,pur  ceo  que  riens  passu  per 
force  de  tiel  graunt,  forsque  testate  que  le  grantour  avoet,  ^. 
610*  En  mesme  le  manere  est,  si  le  tenaunt  a  terme  de  vie  per 
son  fait  confirma  testate  son  lessS  pur  terme  des  ans,  a  aver  ef 
tener  a  lug  et  a  ses  heires,  ou  relessa  a  son  lessS  et  a  ses  heires, 
unqore  le  lessi  a  terme  dans  nod  estate  forsque  pur  terme 
de  vie  de  le  tenaunt  a  terme  de  vie,  ^c.  ^^^*  Mes  autrement 
est  quaunt  tenaunt  a  terme  de  vie  fait  un  feoffement  en  fee, 
qar  per  tiel  feoffement  le  fee^mple  passa  ;  qar  tenaunt  a 
terme  dans  poet  f aire  feoffement  en  fee,  et  per  son  feoffement 
fee-simple  passera,  et  unqore  il  navoit  al  temps  del  fecffe^ 
ment  fait,  forsque  estate  pur  terme  dans,  ^. 
612*  Item,  si  tenaunt  en  le  taille  graunta  sa  terre  a  un 


*  Sec  ante,  p.  582  (*). 
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term  of  the  life  of  the  same  tenant  in  the  tafl,  and  deliver  to  am»u 
him  seisin.  &c.»  and  afterwards  hy  his  deed  he  release  to  nMmmting 

on  hit  right 

the  tenant  and  to  his  heirs  all  the  right  which  he  hath  in  the  toMtieatm 
same  land;  in  this  case  the  estate  of  the  tenant  of  the  land  fS»,906, 
is  not  enlarged  hy  force  of  such  release,  because  when  the 
tenant  had  the  estate  in  the  land  for  term  of  the  life  of  the 
tenant  in  the  tail,  then  had  he  all  the  right  which  the  tenant 
in  the  tail  could  rightfully  grant  or  release,  &e.  So  that  by 
such  release  no  right  passeth,  insomuch  as  his  right  was  gone 
already. 

^^^  Also,  if  tenant  in  the  tail  by  his  deed  grant  to  another  AeeoriKngto 
all  his  estate  which  he  hath  in  the  tenements  to  him  intaUed,  tttate  p«ur 
to  have  and  to  hold  all  his  estate  to  the  other  and  to  his  nomart,paaan 

togranlM  of 

heirs  for  ever,  and  deUver  seisin  accordinirly;  in  this  case  the  tenant  in  tau. 
tenant  to  whom  the  alienation  was  made,  hath  no  other  [Nomahcrittf 

',  Jbr  thit  cttte, 

estate  but  for  term  of  life  of  the  tenant  in  the  tail;  and  ^^^^*''' 
so  it  can  be  well  proved,  that  the  tenant  in  the  tail  can 
neither  grant,  or  alien,  or  make  any  rightful  estate  of  the  free- 

autre  pur  terme  de  vie  de  mesme  le  tenaunt  en  le  tatUe, 
et  lyvera  a  luy  seisin^  ^c,  et  apresper  eon  fait  il  releeea  a  le 
tenaunt  et  a  see  heires  tout  le  droit  quil  avoet  en  mesme 
la  terre ;  en  ceo  cas  lestate  del  tenaunt  de  la  terre  nest  pas 
enlarge  per  force  de  tiel  relesy  pur  ceo  que  quaunt  le  te* 
naunt  avoit  lestate  en  la  terre  pur  terme  de  vie  de  le  tenaunt 
en  le  taille,  donques  il  avoit  tout  le  droit  que  le  tenaunt 
en  le  taiUe  puissoit  droiturelement  graunter  ou  relesser,  ^c. 
Issint  que  per  tiel  reles  nul  droit  passa,  entant  que  son  droit 
fuist  ale  adevant. 

613  Item,  si  tenaunt  en  le  taille  per  son  fait  graunta  a  un 
autre  tout  son  estate  que  il  avoet  en  les  tenementes  a  lug 
tailUs,  a  aver  et  tener  tout  son  estate  a  lautre  et  a  ses  heires 
a  toutes  jours,  et  delivera  seisin  accordaunt ;  en  ceo  cas  le  te- 
naunt  a  qui  lalienacion  fuist  fait,  nad  autre  estate  fbrsque 
pur  terme  de  vie  del  tenaunt  en  le  taille ;  et  issint  il  poet 
bien  estre  prove,  que  le  teimunt  en  le  taille  ne  poet  pas 
graunter,  aliener,  nefaire  ascun  droiturel  estate  delfrankte* 
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hold  to  another  person,  bnt  for  term  of  his  own  life,  &c.  (/). 
nmimption  iff  ^^^  For  if  I  give  land  to  a  man  in  the  tail,  samg  the  rerer- 
iSS/^        sion  to  myself,  and  afterwards  the  tenant  in  the  taO  enfeoff 

nement  a  autre  peraon^  forsque  pur  terme  de  9a  trie  demesne, 
^e,  ^^^  Qar  sijeo  dona  terre  a  un  home  en  le  taille^  sateumi 
la  revercion  a  moy^  et  puis  le  tenawni  en  le  faille  enfeafi^a  un 


(/)  The  doctrine  of  this  caae, 
viz.  that  a  tenant  in  tail  is  for  all 
purposes  of  alienation,  a  tenant  for 
life,  and  that  the  grantee  of  a  te- 
nant in  tail  has  merely  an  estate  of 
freehold,  has  been  frequently  de- 
nied ;  and  it  has  long  been  clearly 
settled,  that  every  conveyance  by  a 
tenant  in  tail,  either  by  grant,  bar- 
gain and  sale,  or  release,  gives  a 
base  fee  commensurate  vrith  the  es- 
tate tail ;  in  other  words,  an  estate 
which  continues  until  actual  entry 
by  the  issue  in  tail. — 3  R^.  84.  b. ; 
10  Rep,  96 ;  2  Salk,  619 ;  Farresley, 
18;  Comb.  119 ;  fTodor/,  338, 339 ; 
2  Raym.  778—782;  3  Burr.  1703. 
In  3  Rep.  84,  this  ca»e  of  Lyttleton 
was  considered;  and  there  it  is 
holden,  that  the  words  ought  not 
to  be  understood  in  their  literal 
sense;  but  in  anoliier  sense,  viz. 
that  it  is  no  discontinuance,  but 
will  drive  the  issue  In  tail  to  enter 
to  avoid  it  See  also  Bedingfield's 
casCy  Cro.  Eliz.  895. 

Sir  Edward  Coke,  in  his  Com- 
mentary, refers  to  §  650,  and  in 
the  case  put  in  that  section,  the 
doctrine  is,  that  by  such  grant  the 
estate-tail  is  in  abeyance ;  but  that 
doctrine  is  questioned  in  Plowd. 
556,  561—563;  for  there  the  case 


therein  ascribed  to  lAfitletom  is 
overruled,  it  being  ''  agreed,  that 
the  diversity  of  Lyttleton  (§  650)  is 
not  law,  for  when  a  tenant  in  tall 
grants  over  all  his  estate  to  anotlier, 
and  when  he  makes  a  lease  for  his 
own  life,  it  is  one  and  tiie  same 
thing,  for  the  lessee  has  but  tiie 
land  for  the  life  of  the  tenant  in 
tail,  and  the  intail  is  not  out  of  the 
tenant  in  tail  in  the  one  case  more 
than  in  the  other,  but  it  re- 
mains in  him  equally  in  both  the 
cases ;  and  there  is  no  ancient  book 
which  warrants  the  said  opinion  of 
Lyttleton,  viz.  that  the  intail  shall 
be  in  abeyance  by  the  grant  of  his 
estate;  nor  is  there  any  reason  why 
it  should  be  in  abeyinoe  in  that 
case  any  more  than  when  the  te- 
nant in  tail  makes  a  lease  for  his 
own  life,  and  afterwards  rdeases  all 
his  right  to  the  lessee."  And  J7o- 
bart,  339,  says,  that  Lyttleton  was 
confounded  in  himself  when  he 
held,  that  a  grant  of  totue  euw  eta- 
ttu  by  tenant  in  tail  put  the  estate 
in  abeyance,  and  also,  that  the  law 
abhors  abeyance ;  therefore  the  in- 
heritance must  be  rather  in  the  re- 
lessee  than  in  abeyance :  so  that  it 
seems  very  questionable,  whether 
this  doctrine  ought  ever  to  have 
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another  in  fee,  the  feofiee  hath  not  riffhtfiil  estate  in  the  te-  wemfhimtt^ 
nementsy  for  two  reasons:  one  is,  hecause  bj  such  feo£Fment  i»mdi»eimHm»- 
my  reversion  is  discontinued,  the  which  is  a  wronirfol  act,  ^e^'mer- 
and  not  a  riimtnu  act.     Another  reason  is,  if  the  tenant  in  drfvMiwwto 

,  ^^  ,      ,  ,  *  tM  to  an  OB- 

the  tail  dieth,  and  his  issue  sue  writ  of  Formedon  against  **^ 
the  feoffee,  the  writ  shall  say,  and  so  shall  the  count  (t.  e. 
the  declaration),  &c.,  that  the  feoffee  by  wrong  him  deforced* 
&c.    Ergo,  if  he  by  wrong  him  deforced,  &c.,  he  hath  not 
rightful  estate. 

^ifi  Also,  if  land  be  let  to  a  man  for  term  of  his  life,  the  whgtmetido 
remainder  to  another  in  the  tail,  if  he  in  the  remainder  eonHmmmee. 
willeth  to  grant  his  remainder  to  another  in  fee  by  his  deed,  fly  remainder. 

nton  in  tnii  no 

and  the  tenant  for  term  of  life  attorn,  this  is  not  discontinu- 
ance of  the  remainder,  &c. 


autre  en  fee,  le  feoffi  nod  pas  droiturel  estate  en  let  tene- 
mentes,  pur  deux  causes :  une  est^  pur  ceo  que  per  tielfeoffe^ 
ment  ma  revercion  est  discontinue^  le  quel  est  a  tort  fait,  et 
nemye  a  droit  fait,  Une  autre  cause  est,  si  le  tenaunt  en  le 
taille  morusty  et  son  issue  suist  brief  de  Formedon  envers  le 
feoffiy  le  brief  dirra,  et  auxy  le  count,  ^c,  gue  le  feoffi  a 
tort  luy  deforce,  ^c.  Ergo,  sil  a  tort  luy  deforce^  ^c,  U  nad 
pas  droiturel  estate. 

615  Item,  si  terre  soit  lesse  a  un  home  pur  terme  de  sa  vie, 
le  remeyndre  a  un  autre  en  le  taille,  si  celuy  en  le  remeyndre 
voille  graunter  son  remeyndre  a  un  autre  en  fee  per  son  fait, 
et  le  tenaunt  a  terme  de  vie  attouma,  ceo  nest  pas  discontinue 
aunce  de  le  remeyndre,  ^c. 


been  charged  upon  Lyttleton;  and 
in  addition  to  this,  that  section 
ia  not  to  be  found  in  RtuteU'M 
Tnmsl.,  Toityl  1556,  and  sub- 
sequent  editions  by  hinii  Jane 
YetmoeiH  1597,  Wight  1604,  and 
the  Stationeri  to  1661;  Powell 
1548,    1551,    and  Marshe  1556, 


certainly  retain  this  section  in  their 
editions  of  RastelV*  TransL,  but 
then  those  copies  contain  as  much 
spnrions  matter  as  their  Fireneh 
contemporaries.  Lastly,  that  same 
section,  650,  is  repugnant  to  §  606 
and  §  612. 
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Onmtinjhehif 
tmanlintaa 
ilfrmt,  no  dS*- 
continuaitoe, 

|fl97,  wto 

OOTpOtVtiOfif 

&C 

T%e  Uke  of  an 
advowaon  or 
prc^  a  pren- 
dre^ 
S698t  wlo 


il^r  <fi  jrranf 

noaiueonHnU' 

ana:  the  rule 

beUttrthatlhere 

ottnbenodU- 

amHnutmeeqf 

Mngelifingin 

granttunhae 

b^flnc—See 

56*7. 

NeUherleaee 


6i64t  ^]so,  if  a  man  hath  rent^ervice  or  rent-charge  in  the 
tail,  and  he  grant  the  said  rent  to  another  in  fee,  and  the 
tenant  attorn,  &c.,  this  is  no  discontinuance,  &c. 

^^7  Also,  if  a  man  he  tenant  in  the  tail  of  an  advowson  in 
gross,  or  of  a  common  in  gross,  if  he  hy  his  deed  wiUeth  to 
grant  the  advowson  or  common  to  another  in  fee,  this  is  not 
discontinuance :  for  in  such  cases  the  grantees  have  not  estate 
hut  for  term  of  the  life  of  the  tenant  in  tail  that  made  the 
grant,  &c. 

^18  And  note,  that  of  such  things  which  pass  by  way  of 
grant,  by  deed  made  in  pais,  &c.,  and  without  liveiy;  there 
such  grant  maketh  not  discontinuance,  as  in  the  cases  afore- 
said, or  other  like  cases,  &c.,  albeit  such  things  be  granted 
in  fee  by  fine  levied  in  the  king*s  court,  &c.,  yet  this  maketh 
not  discontinuance,  &c. 

61^  Also,  if  I  give  land  to  another  in  tail,  and  he  letteth  the 

616*  Item,  si  home  ad  rent-sermee  ou  rent-charge  en  le 
taitte,  et  il  graunta  le  dit  rent  a  un  autre  en  fee,  et  le  tenmuU 
attouma,  ^c,  ceo  nest  pas  discontinuaunee,  ^. 

^^7  Item,  si  home  soil  tenaunt  en  le  taille  dun  avovesan 
en  gros,  ou  dun  comen  en  gros,  sil  per  son  /ait  voille  graunter 
lavoweson  ou  le  comen  a  un  autre  en  fee,  ceo  nest  pas  discon- 
tinuance :  qar  en  tielx  cases  les  grauntis  nount  estate  fors- 
que  pur  terme  de  vie  de  le  tenaunt  en  le  taille  qui  fist  le 
graunt,  ^c. 

618  jsi  nota,  que  de  tielx  choses  que  passont  per  voye  de 
graunt,  per  fait  fet  en  pays,  ^c,  et  sauns  lyverd ;  l^  Hel 
graunt  ne  fait  pas  discontinuaunee,  come  en  les  cases  avaunt- 
dites,  ou  autres  cases  semblables,  ^c,  coment  que  tielx  chose^ 
sont  grauntes  en  fee  per  fyn  levi  en  le  court  le  roy,  ^.,  aa- 
qore  ceo  nefait  discontinuaunee,  ^c. 

619^  Item,  sijeo  dona  terre  a  un  autre  en  taille,  et  il  lessa 

*  This  section  does  not  appear  in  those  editions  of  JRatteiTs  TnnsL 
commencing  Toltyl  1556,  and  continued  by  him  and  others  to  1661 ; 
although  it  is  given  in  Marahe  1556,  and  previous  editions. 

t  Sir  Edward  Coke  remarks,  in  his  commentary  upon  this  section, 
that  *'  this  is  added  to  Lyttleton,  and  not  in  the  original:  yet  is  the  case 
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same  land  to  another  for  term  [of  years,  and  afterwards  the  /^^mmor 
lessor  granteth  the  rcTersion  to  another  in  fee,  and  the  tenant  «ion  dLSH^' 
for  years  attorn  to  the  grantee,  and  the  term  is  expired  during  «» workadu- 
the  life  of  the  tenant  m  the  tail,  whereby  the  grantee  enters,  cause  a/br/n- 
and  afterwards  the  tenant  in  tail  hath  issue  and  die:  in  this  *»ntinuanee 

eannoebe 

case  this  is  not  discontinuance,  notwithstanding  the  grant  be  <f«'*«i6wfflif 
executed  in  the  life  of  the  tenant  in  the  tail,  for  this  that  at  '^"^•3 
the  time  of  the  lease  made  for  term  of  years,  no  new  fee-simple 
was  reserved  in  the  lessor,  but  the  reversion  abides  to  him  in 
the  tail,  as  it  was  before  the  lease  made.  ^^  But  if  the  tenant  But  tenant  in 
in  the  tail  make  lease  for  term*]  of  the  life  of  the  lessee,  &c. :  «>  m«^J^ 
in  this  case  the  tenant  in  the  tail  hath  thereof  made  a  new  re-  work*adi». 
version  in  fee-simple,  because  when  he  made  lease  for  term  reverJIm^^ 

tnesme  la  terre  a  un  autre  pur  terme  [dans,  et  puis  le  les- 
sofur  graunta  la  revercion  a  un  autre  en  fee,  et  le  tenaunt  a 
terme  dans  attouma  al  grawntd,  et  le  terme  est  expire  duraunt 
la  vie  le  tenaunt  en  le  taille,  per  que  le  graunti  entra,  etpuis 
le  tenaunt  en  le  taille  ad  issue  et  devia :  en  cest  cas  ceo  nest 
Jiscontinuaunce,  nient  ohstant  que  le  graunt  sait  execute  en  la 
vie  le  tenaunt  en  le  taille,  pur  ceo  que  al  temps  de  lees  fait  a 
terme  dans,  nvl  novel  fee-simple  fuit  reserve  en  le  lessour,  mes 
la  revercion  demourt  a  luy  en  le  taille,  sicome  ilfiist  devaunt 
le  lees  fait.  ^^  Mes  si  le  tenaunt  en  le  taille  fait  lees  a 
terme*']  de  vie  le  lessi,  ^c, :  en  ceo  cas  le  tenaunt  en 
le  taille  ad  ent  fait  un  novel  revercion  en  fee  simple,  pur  ceo 
que  quant  ilfist  lees  pur  terme  de  vie,  ^c,  il  discontinua  \le 

good  in  laWy  because  neither  the  lease  for  years,  nor  the  grant  of  the  re- 
version devesteth  any  estate."  But  the  fact  is,  that  part  of  this  section, 
as  introductory  to  the  case  of  §  621,  does  appear  in  the  three  earliest 
editions ;  and  the  interpolated  text  is  here  placed  within  brackets,  to  shew 
the  difference  between  those  editions  and  the  commonly-received  text.  In 
addition  it  may  be  observed  that  this  and  the  next  section  do  not  appear 
in  the  editions  of  RasielVs  Translation  by  Tottyl,  commencing  1556,  and 
by  others  in  subsequent  years,  to  1656  and  1661 ;  although  the  previous 
editions  by  Powell  1548,  1551,  and  Marake  1556,  give  the  text  as 
hitherto  read. 

*  The  words  within  brackets  do  not  appear  in  Lettou  Sf  M.,  Maehl,^ 
atid  Boh.,  see  aii/e,  p.  588  (f). 
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DtotauaiMe*^  of  life,  &e.,  he  discontinued  [the  tail,  by  force  of  the  same 

venkmjuuain  lesse,  sud  slso  he  discontinued*!  my  reversion,  &c.     And  it 

[yirtouw«a  behoYCth  that  the  reyersion  of  fee-simple  be  in  some  per- 


<teateMfiM    son  in  such  case,  and  it  cannot  be  in  me  that  am  the  donor, 

muMbe/bran 

uiattmduHng  insomuch  as  my  reversion  is  discontinued.    Ergo  it  behoveCfa 
^Mntin      that  the  reversion  of  fee  be  m  the  tenant  in  the  tail,  that 


discontinued  my  reversion  by  such  lease,  &c.  Butf  if  in  this 
case  the  tenant  in  tail  grant  by  his  deed  this  reversion  in  fee 
to  another,  and  the  tenant  for  term  of  life  attorn,  &c.,  and 
afterwards  the  tenant  for  term  of  life  dieth,  living  the  tenant 
in  the  tail,  and  the  grantee  of  the  reversion  enter,  &c.,  in  the 
life  of  the  tenant  in  tail,  then  this  is  a  discontinuance  in  fee; 
and  if  afterwards  the  tenant  in  tail  dieth,  his  issue  cannot 
enter,  but  is  put  to  his  writ  ofFormedim.  And  the  reason  is, 
because  he  that  hath  the  grant  of  such  reversion  in  fee-simple, 
hath  the  seisin  and  execution  of  the  same  lands  or  tenements, 

taille,  per  force  de  mesme  le  lees,  et  auxi  il  diaeontinuc^'^  ma 
revereion,  ^c,  Et  il  coment  que  la  revercion  d-e  fee^mple 
soit  en  ascun  person  en  tiel  eas,  et  il  ne  poet  eatre  en  moy  que 
euy  donour,  entemt  que  ma  revercion  est  discontinue.  Ergo  il 
eovient  que  la  revercion  de  fee  soit  en  le  tenaunt  en  le  taHley 
qui  discontinua  ma  revercion  per  tiel  lees,  ^c,  Mesf  si  en  eeo 
COS  le  tenaunt  en  le  taille  graunta  per  son  fait  cest  revercion 
en  fee  a  un  autre,  et  le  tenaunt  a  terme  de  vie  attouma,  ^., 
et  puis  le  tenaunt  a  terme  de  vie  morust,  vivaunt  le  tenaunt 
en  le  taille,  et  le  grauntS  de  revercion  entroy  ^c,  en  la  vie  le 
tenaunt  en  le  taille,  donques  ceo  est  un  discontinuaunce  en  fee; 
et  si  apres  le  tenaunt  en  le  taille  morust,  son  issue  ne  poet 
entrer,  mes  est  mys  a  son  brief  de  Formedon.  Et  la  cause 
est,  pur  ceo  que  cestui/  qui  avoet  le  graunt  de  tiel  revercion  in 
fee-simple,  avoet  le  seisin  et  execucion  de  mesmes  les  terres  ou 


*  The  words  within  brackets  do  not  appear  in  Lettau  4*  M,,  Mmekl.^ 
or  Roh,,  see  p.  588  (f). 

t  Machl.  and  Roh,  read  Et,  And,  in  which  they  are  followed  bj  all  the 
subsequent  French  copies. 
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to  have  to  him  and  to  his  heirs  in  his  demesne  as  of  fee*  in 

the  life  of  the  tenant  in  the  tail,  [and  this  is  hy  force  of  the  { 64& 

grant  of  the  said  tenant  in  the  tail*]. 

1*6314*  In  the  same  manner  shall  it  he,  in  the  case  aforesaid,  ortuftmnfM 

if  the  tenant  for  term  of  life  after  the  attornment  to  the  ^t^^ 

ess,  &a 

grantee,  had  aliened  in  fee,  and  the  grantee  had  entered  for 
forfeiture  of  his  estate,  and  afterwards  the  tenant  in  tail  had 
died;  this  is  a  discontinuance:  Causa  qua supra.l  ^^t  But  in  oMm^unbe- 

tenementeB^  daver  a  luy  et  a  96%  heirei  en  son  demesne  come 
defeey  en  la  me  le  tenaunt  en  le  taille,  [et  ceo  eei  per  forte 
de  graunt  de  meeme  le  tenaunt  en  le  taUle*']. 

1^621 -|>  jgn  fnesme  le  manere  eerra,  en  le  eaa  avauntdit,  si  le 
tenaunt  a  terme  de  tie  apres  lattoumement  al  ffrauntS,  ust 
aUene  en  fee,  et  le  grauntS  ust  entre  pur  forfagture  de  son 
estatsy  etpuis  le  tenaunt  en  le  taUle  ust  deme  ;  cest  un  diseon- 
tinuaunee:  Causa  qua  supra.]    ^^^  Mes  en  ceo  eas^  si  te^ 


*  The  words  between  the  brackets  do  not  appear  in  Lettou  Sf  M,, 
Maehl,f  or  Roh,,  bat  they  are  giren  in  the  Comb.  MSS,^  and  in  all  other 
French  oopiet,  as  well  as  those  copies  of  BattelVt  TVansl.  previous  to 
Totfyl  1556.  Sir  Edward  Coke  also  comments  upon  them  as  being 
Lyitlettm*9  opmion,  15  E,  4.     See  Co,  LytL  333.  b. 

t  Sir  Edward  Coke  remarks  on  this  tection:  **  This  is  added  in  this 
place,  bnt  in  the  original  it  cometh  in  after  this  chapter ; "  and  Mr.  Har* 
grave,  adopting  Sir  WUiiamJonee'e  remarks  on  the  different  readings  in 
the  Comb.  M8S,t  states  that  this  section  does  not  appear  in  this  chapter 
in  Lettou  Sf  M.,  Boh,,  or  the  Comb,  MSS.,  and  it  may  be  added  that  it 
is  not  in  Machl.  The  case  is  simply  a  breriate  of  the  case  put  at  §  629, 
and  for  the  reasons  already  mentioned  may  be  deemed  spurious.  When  Sir 
B.  Coke  says  that  "  it  cometh  in  afterwards/'  he  evidently  means  to  state 
that  tbe  case  is  repeated,  ecil.  at  §  629.  Tottgl  1557  (both  editions), 
and  all  the  subsequent  editions  that  profess  to  note  the  additions,  include 
this  section  withtn,/foio«r«  or  asterieke.  The  French  editions  by  Ckarlee 
Yetsweirt  {eirea)  1594,  and  Jane  Yetnoeirt  {circa)  1597,  add  puis  38, 
referring  thereby  to  that  section  of  the  chapter  according  to  their  subdi- 
vision, which  corresponds  to  §  629  of  Weefe  sectioning,  1581. 

X  This  section  does  not  appear  in  those  editions  of  RaetelVe  Transl. 
commencing  Tottgl  1556,  and  continued  by  him  and  others  to  1661 ; 
although  it  is  given  in  Marshe  1556,  and  previous  editions. 
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iniau'ttaue     this  case,  if  tenant  in  the  tail  that  grants  the  rerersion,  &c., 
huHneM      die,  living  the  tenant  for  life,  and  afterwards  the  tenant  for 
term  of  life  die,  and  afterwards  he  to  whom  the  reyersion  was 
granted  enter,  &c.,  then  this  is  not  discontinuance,  but  that 
the  issue  of  the  tenant  in  tail  can  well  enter  upon  the  grantee 
of  the  reversion;  because  the  reversion  which  the  grantee 
had,  &c.,  was  not  executed,  &c.,  in  the  life  of  the  tenant  in  the 
tail,  &c.     And  so  there  is  a  great  diversity  when  tenant  in  the 
tail  maketh  a  lease  for  years,  and  where  he  maketh  a  lease 
for  life;  for  in  the  one  case  he  hath  a  reversion  in  the  tail, 
cmmmuMmi    and  in  the  other  case  he  hath  reversion  in  fee.     ^^*  For  if 
argument  b^     [the  rcvcrsiou  off]  land  be  given  to  a  man  and  to  his  heirs 
males  of  his  body  engendered,  who  hath  issue  two  sons, 
and  the  eldest  son  hath  issue  of  a  daughter  and  dieth,  [and 

naunt  en  le  taUle  qui  graunta  la  retercum^  ^.,  tnonui^  ti- 
vaunt  le  tenaunt  a  terme  de  vie,  etpuis  le  tenaunt  a  terme  de 
vie  morust,  et  puis  celuy  a  qui  la  revercionjuist  grcmnte  eiUra, 
^c,  donqtiee  ceo  nest  pas  discontinuaunee,  mes  que  lissue  dd 
tenaunt  en  le  taille  poet  bien  entrer  sur  le  grauntS  del  revet' 
don;  pur  eeo  que  la  revercion  que  le  graunta  avoit,  ^.,  ne 
Juist  execute,  ^c,  en  la  vie  del  tenaunt  en  le  taille,  ^.  £t 
issint  U  est  ground  diversite  quant  tenaunt  en  le  taille /ait  un 
lees  pur  terme  des  ans,  et  leu  U  fait  lees  pur  terme  de  vie; 
qar  en  lun  cas  il  ad  revercion  en  le  taille,  et  en  lautre  cos  U 
ad  revercion  en  fee,  6^3*  Qar  si  {la  revercion  delf]  terre 
soil  done  a  un  home  et  a  ses  keires  males  de  son  corps  engen^ 
dres,  le  quel  ad  issue  deux  fitz,  et  leisne  fitz  ad  issue  file  et 
devie,  [et  le  tenaunt  en  le  taille  fait  un  lees  pur  terme  des  ans. 


*  This  section  does  not  appear  in  thoee  editions  of  SasteWs  Tranal. 
commencing  Tottyl  1556|  and  continued  by  him  and  others  to  1661 ; 
although  it  is  given  in  Marahe  1556,  and  previous  editions. 

t  In  that  copy  of  Roh.  penea  Ed,  these  words  within  brackets  are  in- 
serted by  a  contemporary  hand;  in  hat,  they  seem  to  supply  the  matter 
next  comprehended  within  the  brackets,  and  which  does  not  appear  in  tiie 
three  earliest  editions. 
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the  tenant  in  tail  maketh  a  lease  for  years  and  die*;]  now 
the  reversion  descendeth  to  the  younger  son,  for  this  that  the 
reversion  was  hut  in  the  tail,  and  the  younger  son  is  heir  male, 
&c.  But  if  the  tenant  f  in  tail  had  made  a  lease  for  term  of 
life,  &e.,  and  afterwards  died,  now  the  reversion  descendeth 
to  the  daughter  of  the  elder  son,  hecause  the  reversion  is  in 
fee-simple,  and  the  daughter  is  heir  general,  &c. 

^^  Also,  if  a  man  he  seised  in  the  tail  of  lands  devisahle  hy   oevue  no  du- 
testament,  &c.,  and  he  deviseth  this  to  another  in  fee,  and  ^mnmno  * 
dieth,  and  the  other  enter,  &c.,  this  is  not  discontinuance,   thereupon. 
hecause  no  discontinuance  was  made  in  the  life  of  the  tenant 
in  the  tail,  &c. 

6^^  Also,  if  land  he  given  in  the  tail,  saving  the  reversion   Tenanun 
to  the  donor,  and  afterwards  the  tenant  in  the  tail  by  his  deed  vma  to  Mm  <n 

et  devie*  f\  ore  la  revercian  deacendist  a  le  fitz  puisne,  pur 
ceo  que  la  reverdon  fait  forsgue  en  le  taille,  et  le  fitz  puisne 
est  heire  male,  ^c.  Mes  si  le  tenauntf  ust  fait  un  lees  pur 
terme  de  vie,  ^c,  et  puis  morust,  ore  la  revercion  descendist 
a  la  file  del  eisne  fitz,  pur  ceo  que  la  revercion  est  en  fee  simple, 
et  la  file  est  heire  generall,  ^c. 

^^  Item,  si  home  soit  seisi  en  le  taiUe  de  terres  devisables 
per  testament,  ^c,  et  il  ceo  devisa  a  un  autre  en  fee,  et  mo- 
rust, et  lautre  entra,  ^c,  ceo  nest  pas  discontinuannce,  pur 
ceo  que  nul  discontinuaunce /uist /ait  en  la  vie  del  tenaunt  en 
le  taille,  ^c. 

^^X  Item,  si  terre  soit  done  en  le  taille,  savaunt  la  revercion 
al  donour,  et  puis  le  tenaunt  en  le  taille  per  son  fait  enfeoff  a 


*  The  words  within  brackets  do  not  appear  in  the  three  earliest  edi- 
tions. 

t  This  should  be  either  tenant  in  tail  or  donee,  to  render  the  sense 
perfect.  In  those  editions  of  RastelVs  Transl.,  which  retain  this  section, 
the  words  in  teal  are  supplied.  In  the  copy  of  Roh.  peneeEd,,  the  word 
donee  is  substituted  for  tenaunt  by  a  contemporary  hand. 

t  This  section  does  not  appear  in  those  editions  of  RastelFs  Transl. 
commencing  Tottyl  1556,  and  continued  by  him  and  others  to  1661 ; 
although  it  is  given  in  Marehe  1556,  and  previous  editions. 

a  Q 
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donoi*9  TtVtT- 
t^on  being  im- 
meduUeiif  ejf- 
pecttmton  the 
giftintaU,i» 
no  discontmu' 
aneet  [^\f 
thereverrionin 
fseUnottaken 
atcoiforditoon- 
tinwfd,  the  et- 
tateUMamnot 
betaken  otray 
or  diacmUinu- 
ed  —Per  Ly  tL 
Trin.  9  £.  4, 
24.6.  Plowd. 
fiG9.    Id. 
Qucrei,{34S.] 


ATotfiaeofiff- 
ntumeeean  be 
worked  ^in' 
heritaneea  ly- 
ing in  grant, 

61ft,  617, 618. 


enfeoff  the  donor  to  have  and  to  hold  \o  him  and  to  his 
heirs  for  ever>  and  deliver  to  him  seisin  accordingly,  &c.,  tins 
is  not  discontinnance,  hecause  no  one  can  discontinue  the  es- 
tate in  the  tail,  unless  he  discontinue  the  reversion  of  him 
vho  hath  in  reversion,  &c.,  or  in  the  remainder,  if  any  hath  in 
the  remainder,  &c.,  and  insomuch  as  hj  such  feoffment  made 
to  the  donor,  reversion  then  heing  in  him,  his  reversion  was 
neither  discontinued  or  altered,  &c.,  this  feoffinent  is  not 
discontinuance,  &c.  ^^*  In  the  same  manner  is  it  where 
lands  are  given  to  a  man  in  the  tail,  the  remainder  to  another 
in  fee,  and  the  tenant  in  the  tafl  enfeoff  him  that  is  in  the 
remainder,  to  have  and  to  hold  to  him  and  to  his  hein, 
this  is  not  discontinuance.  Causa  qua  supra.  ^  Also,  if  an 
abbot  hath  a  reversion,  or  rent-service,  or  rent-chai^  and 
willeth  to  grant  one  of  these  to  another  in  fee,  and  the  tenant 
attorn,  &c.,  this  is  not  discontinuance.     ®^  In  the  same 


le  donour  a  aver  et  tetter  a  luy  et  a  ses  heires  a  toutzjcun, 
et  lyvera  a  luy  seisin  accordant ^  ^c,  ceo  nest  pas  dtsconti- 
nuaunce,  pur  ceo  que  nul  poet  discontinuer  testate  en  le 
taille,  si  non  queil  discontinua  la  revercion  eeluy  qui  ad  en 
revereion,  ^c,  ou  en  le  remeyndre,  si  ascun  tut  en  le  re- 
meyndre,  ^c,  et  entant  que  per  tiel  feoffement  fait  a  le 
donour^  revereion  adonques  esteant  en  luy,  sa  revereion  nefidst 
discontinue  ne  (dterate,  ^.,  cest  feoffement  nest  pas  dis- 
continuaunce,  ^c.  ^^e*  JSn  mesme  le  manere  est  lau  terres 
sont  dones  a  un  home  en  le  taille,  le  remeyndre  a  un  autre 
en  fee,  et  le  tenaunt  en  le  taille  enfeoffa  eeluy  qui  est  en  le 
remeyndre,  a  aver  et  tener  a  luy  et  a  ses  heires,  ceo  nest  pas 
discontinuaunce,  Causa  qua  supra.  ^  Item,  si  un  abbS.  ad 
une  revercion,  ou  rent-service,  ou  rent-charge,  etvoiUegraunter 
un  deux  a  un  autre  en  fee,  et  le  tenaunt  attouma,  ^.,  ceo 
nest  discontinuaunce,     ®^  En  mesme  le  manere  est,  lou  ahhS 


*  This  section  does  not  appear  in  those  editions  of  RasteWt  TVansl. 
commencing  Tbttyl  1556,  and  continued  by  him  and  others  to  1661 ; 
although  it  is  given  in  Marshe  1556,  and  previous  editions. 
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manner  is  it,  where  an  abbot  is  seised  of  an  advowson,  or  of 
such,  things  which  pass  by  waj  of  grant  without  livery  of 
seisin,  &c.  (g)  *, 

^^  Also,  if  tenant  in  the  tail  letteth  his  land  to  another 
for  term  of  life,  and  afterwards  he  granteth  in  fee  the  rever- 
sion to  another,  and  the  tenant  doth  attorn,  and  afterwards  the 
tenant  for  term  of  life  alieneth  in  fee,  and  the  grantee  of  the 
reversion  entereth,  &c.,  in  the  life  of  the  tenant  in  taO,  and 
afterwards  the  tenant  in  tail  dieth,  his  issue  caimot  enter,  but 
is  put  to  his  writ  of  FormedoTi,  because  the  reversion  in  fee- 


S.C.i  6S1. 
Execution  <(f  a 
revenionin 
poMtemionUa 
diaeontinu- 
anee,  beemue 
iMiM  in  tail  i$ 
put  tohUac' 
turn. 


est  seisi  dun  avawewn,  ou  de  Hdx  ehotes  que  passont  per  voye 
de  graunt  sans  lyver'e  de  seisin,  ^c* 

^^  Item,  si  tenaunt  en  le  taille  lessa  sa  terre  a  un  autre  pur 
termede  vie,  et  puis  il  graunta  en  fee  larevercion  a  un  autre, 
et  le  tenaunt  attouma,  et  puis  le  tenaunt  a  tertne  de  vie  aliena 
en  fee,  et  le  graunti  de  revercion  entra,  ^e,,  en  la  vie  le  te- 
naunt  en  le  taille,  et  puis  le  tenaunt  en  le  taille  morust,  son 
issue  ne  poet  entrer,  mes  est  mgs  a  son  brief  de  Formedon, 


*  In  all  the  copies  of  BoiUlVt  Transl.  the  case  of  the  grandfather,  fa- 
ther, and  son,  §637,  is  placed  here;  and  in  Marshe  1556,  and  the 
editions  previous  to  Toityl  1556,  it  is  g;i?en  again  in  its  place  with  the 
sporious  introduction.    See  p.  597  (f)* 

t  This  and  the  following  sections  to,  and  indnsive  of,  §  632,  do  not 
appear  in  those  editions  of  BtutelTs  Transl.  commencing  Tbttyl  1556, 
and  continued  hy  him  and  others  to  1661 ;  although  these  sections  are 
given  in  Marshe  1556,  and  previous  English  editions. 


(g)  £y^^/«/(m  here  would  appear 
to  say  broadly  that  all  advowsons 
are  incorporeal  hereditaments,  and, 
consequently,  lie  in  grant ;  but  this 
is  to  be  understood  of  sq  advowson 
in  gross,  which,  being  an  incorpo- 
real inheritance,  and  not  lying  in 
manual  occupation,  was  not  passed 


by  livery,  but  might  have  been 
granted  by  deed  of  grant  without 
livery.  He  who  has  an  advowson 
or  a  right  of  patronage  in  fee,  can 
by  deed  alien  the  same  either  in  fee 
for  life  or  for  years,  or  he  can  grant 
the  next  presentation,  or  any  future 
number  of  presentations. 

a  2 
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simple,  which  the  grantee*  had  hy  the  grant  of  the  tenant 

in  the  tail,  was  executed  in  the  life  of  the  same  tenant  in  the 

tail,  and  for  that  reason  it  is  a  discontinuance  in  fee,  &c. 

^30^  And  note,  that  some  are  discontinuances  for  term  of 

What  aiiena-    life.     As  if  tenant  in  the  tail  make  a  lease  for  term  of  life, 

not  work  a      saving  the  reversion  to  himself,  so  long  as  the  reversion  is  to 

ance :  the  tenant  in  the  tail,  or  to  his  heirs,  this  is  not  discontinuaooe^ 

nuaneu  ar«      but  duriue  the  life  of  tenant  for  term  of  life,  &c.   And  if  such 

Ivniporsty, 

viz.  during       tenant  in  the  tail  irive  the  lands  to  another  in  the  tail,  saviiur 

toesif.-{ 636,  the  reversion,  then  this  is  discontmuance  during  the  second 

tail,  &c.    ^^t  But  where  the  tenant  in  the  tail  maketh  a  lease 

ooierwiM  if     for  term  of  years,  or  for  term  of  hfe,  the  remainder  to  another 

made  with 

Hr«y.  in  fee,  and  dehvereth  Uvery  of  seisin  accordinirly,  this  is  dis- 

«»>«4mr«.     continuance  in  fee,  because  the  fee-simple  passeth  by  force  of 

«M  S  506-6UOL]  r       r  ^ 

the  livery  of  seisin,  &c. 

pur  ceo  que  la  revercion  en/eesimple,  que  le  prauntS*  avoii  per 
le  graunt  del  tenaunt  en  le  taille,  Juist  execute  en  la  vie  de 
mesme  le  tenaunt  en  le  taille,  et  pur  eelle  cause  ceo  est  un 
discantinuaunce  en  /ee,  ^c,  ^30^  £t  nota,  que  aseuns  somni 
discantinuaunees  pur  terme  de  vie.  Sicome  tenaunt  en  le  taille 
fait  un  lees  pur  terme  de  vie,  savaunt  la  revercion  a  luy,  auxi 
longement  que  la  revercion  est  a  le  tenaunt  en  le  taille,  ou  a 
ses  heires,  ceo  nest  discontinuaunce,  /orsque  duraunt  la  vie  le 
tenaunt  a  terme  de  vie,  ^c.  Et  si  tiel  tenaunt  en  le  taille 
dona  les  tenementes  a  un  autre  en  le  taille,  savaunt  la  revercionj 
donques  ceo  est  discontinuaunce  duraunt  le  seconds  taille,  ^. 
^if  Mes  lou  le  tenaunt  en  le  taille  fait  un  lees  pur  terme  des 
ans,  ou  pur  terme  de  vie,  le  remeyndre  a  un  autre  en  fee,  et 
delivera  lyverd  de  seisin  accordant,  ceo  est  diseontinuaunee  en 
fee,  pur  ceo  que  le  fee-simple  passa  per  force  de  lyveri  de 
seisin,  ^c. 


*  This  word  has  been  corrnpted  to  grantor  in  some  copies  of  Coie'g 
Transl.  in  Co,  Lyit.     See  RUso'g  Introd.  p.  113. 
t  See  ante,  p.  595  (f). 


i 
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^'^^  And  it  is  to  be  understood,  that  some  such  disconti-  DUamttnu- 
nuances  are  made  upon  condition,  &c.,  and  for  this  that  the  d^finuedbym- 
conditions  be  broken,  &c.,  or  for  other  causes,  according  to  tum  broken. 

^       Exanipie  o/ 

the  course  of  the  hiw,  such  estates  are  defeated,  then  are  dis-  ^fiMtoHf* 

Jwffftnenton 

continuances  defeated,  and  do  not  by  force  of  them  bar  any  eonduuHu 
man  of  his  entry,  &c.t 
®33  Also,  if  a  woman 
husband  is  within  age,  and  he  being  within  age  make  a  feoff-  ^^^^ 


®33  Also,  if  a  woman  inherited  who  hath  a  husband,  which  a  strwiger 

BhAll  have  be- 


632*  ££  est  assavoir,  que  ascuns  tielx  discontinuaunces  sount 

faitts  8ur  condicion,  ^c,  et  pur  ceo  que  lea  condiciona  sount 

en/reinteSf  ^c,  ou  pur  autrea  ccmaea,  aolonquea  le  coura  de  la 

ley,  tielx  eatatea  aount  defetea,  donquea  aount  diacontinuauncea 

defetea,  et  ne  tollont  aacun  home,  per  force  deux,  de  aon  entrS, 

f<r.t 

633  Item,  ai  feme  enherite  qui  ad  un  baron,  quel  baron  eat 
deina  age,  et  il  eateant  deina  age  fait  un  feoff ement  de  lea 

*  See  ante,  p.  595  (f). 

t  Here  follows,  in  Lettou  S(  M.,  MaehL,  Eoh.,  Pyna.  1516,  and  the 
Camb,  MSS;  that  portion  of  the  teit  distinguished  as  §  637  ;  hut  in  ail 
subsequent  editions  commencing  with  Redm,  and  Berth,,  is  substituted  the 
following  text  or  example,  to  illustrate  the  preceding  part  of  the  para- 
graph, viz. : —  Come  H  le  baron  »oit  seisi  de  certeyn  terre  en  droit  »a 
feme,  et  fait  feoff  ement  en  fee  aur  condicion,  etdevie,  « leire  apres  entra 
8ur  le  feoffee  pur  la  condicion  enfreint,  lentrSla  feme  est  congeable  tur 
leire,  pur  ceo  que  per  tentrf  del  heire  le  ditcontinuaunce  est  defete, 
come  eat  ajugge. — As  if  the  husband  be  seised  of  certain  land  in  right 
of  his  wife,  and  maketh  a  feoffment  in  fee  upon  condition,  and  dieth,  if 
the  heir  afterwards  enter  upon  the  feoffee  for  the  condition  broken,  the 
entry  of  the  wife  is  congeable  upon  the  heir,  for  that  by  the  entry  of 
the  heir  the  discontinuance  is  defeated,  as  is  adjudged. 

This  portion  of  doubtful  text  is  not  noticed  as  an  addition  by  Sir  Edward 
Coke,  nor  is  it  included  between  the  flowers  or  asterisks  of  Wesfs  edition, 
and  subsequent  copies ;  but  is  commented  upon  by  Sir  Edward  Coke,  and 
its  obscurity  explained.  The  circumstance  of  this  example  not  appearing 
in  Lettou  Sc  M,,  Machl,,  Roh.,  Pyns.  1516,  or  either  of  the  Camb,  MSS,, 
and  the  fact  of  its  place  being  filled  by  the  case  of  §  637,  with  considerable 
variations  in  the  latter,  coupled  with  the  circumstance  that  the  whole  of 
this  section  does  not  appear  in  RasteWsTnjo^.,  Tottyl  1556,  and  subse- 
quent editions  to  1661,  render  both  case  and  example  very  questionable 
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ment  of  the  tenements  of  his  wife  in  fee,  and  die,  it  hath 
heen  a  question,  whether  the  wife  can  enter  or  not,  &c.    And 
it  seemeth  to  some,  that  the  entry  of  the  wife  after  the  death 
of  her  hushand  is  lawful  in  this  case:  for  when  her  hushand 
made  such  feoffment,  &c.,  he  could  well  enter,  notwithstand* 
ing  such  feofiment,  &c.,  during  the  coverture,  and  he  could 
not  enter  in  his  own  right,  hut  in  the  right  of  his  wife.   Eryo 
such  right  as  he  hath  to  enter  in  the  right  of  his  wife,  &c., 
this  right  of  entiy  remaineth  to  the  wife  after  his  decease  (A). 
^^  And  it  hath  heen  said,  that  if  two  joint-tenants  being 
within  age  make  a  feoffment  in  fee,  and  one  of  the  in&nts 
die,  and  the  other  surviye,  insomuch  as  both  the  infants 
might  enter  jointly  in  their  lifetime,  this  right  of  entry  ac- 
crueth  all  to  him  that  surviyeth,  and  therefore  he  that  sor- 
yiveth  may  be  able  to  enter  into  the  whole,  &c.*    And  also 


tenementea  sa/eme  enfee^  et  marust,  il  ad  este  question^  n  la 
feme  poet  entrer  ou  non,  Src.  Et  il  semble  a  aseuns,  que 
lentri  la  feme  aprea  la  mart  9on  baron  est  congeable  en  eto 
€08 :  qar  quant  wn  baron  fewit  tiel  feoffement^  ^.,  ilpuM' 
wit  bien  entrer,  nient  contristeant  tiel  feoffemeniy  ^.,  dunnmi 
la  coverture,  et  il  nepuiseoit  entrer  en  eon  droit  demesne,  mes 
en  la  droit  sa  feme.  Ergo  tiel  droit  quil  avoet  dentre  en 
droit  sa  feme,  ^c,  ceet  droit  dentre  demourt  a  la  feme  apree 
eon  deceese,  ^^  Et  il  y  ad  eete  dit,  que  si  deux  jointenauntes 
esteantes  deins  age  font  un  feoffement  en  fee,  et  lun  de  les 
enfantes  devie,  et  lautre  survesquist,  entant  que  lambideux 
enf antes  puissont  entrer  jointement  en  lour  vies,  eest  droit 
dentrS  accrust  tout  a  celuy  qui  survesquist^  et  pur  ceo  eeluy 
qui  survesquist  purroit  entrer  en  lentierte,  ^c,*  Et  auxi  hire 


*  Mr.  Bitto  obseires  that  these  oondnding  worda  of  this  section  should 
be  read  after  the  precedmg  section  ($  633) ;  the  editor  suggests  the  diHum 


(A)  The  reason  here  rendered  by     cannot  enter  in  his  own  riglit,  but 
Ityttleton  is,  for  that  the  husband     in  the  right  of  his  wife ;  and  the 
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the  heir  of  the  husband  that  made  the  feofFment  within  age 

cannot  enter^  &c.^  because  no  right  descendeth  to  such  heir 

in  the  case  aforesaid,  for  this  that  the  husband  had  nothing 

but  in  right  of  his  wife^  &c.     ^^  And  also  when  an  infant  same  doetrim 

makes  a  feoffment  being  within  age^  this  shall  neither  preju-  E*ampieif 

-,__,  *if         tintion  joint- 

dice  or  hurt  mm,  but  that  he  can  weD  enter,  &c.,  for  it  would  5*^  ,o 
be  against  reason,  that  such  feoffment  made  by  him  that  was 
not  able  to  make  such  feoffment,  should  prejudice  or  hurt 
others,  to  bar  them  of  their  entry,  &c.  And  for  these  reasons 
it  seemeth  to  some,  that  after  the  death  of  such  husband  so 
being  within  age  at  the  time  of  the  feoffment,  &c.,  that  his 
wife  can  well  enter,  &c. 

636  Also,  if  a  woman  inherited  taketh  husband,  and  they  Diaoontinu. 
have  issue  a  son,  and  the  husband  dieth,  and  she  takes  an-  temporary, 
other  husband,  and  the  second  husband  letteth  the  land  which  nquenuy 

puxiged. 

le  baron  qui  jUt  le  feoff ement  deins  age  ne  poet  entrer,  ^c, 
pur  ceo  que  nul  droit  discendist  a  tiel  heire  en  le  cos  avaunt^ 
dit,  pur  ceo  que  le  baron  navoit  unques  riens  foreque  en  droit 
de  sa/emtne,  ^c,  635  j^t  auxi  quant  un  enfant  fait  un  feoff e- 
ment  esteant  deins  age^  ceo  ne  luy  grevera  ne  ledera,  meeque 
ilpoet  bien  entrer,  ^c»,  qar  ceo  eerroit  encontre  reason^  que 
tiel  feoffement  fait  per  celuy  qui  ne  fuist  able  de  faire  tiel 
feoffementy  grevera  ou  ledera  autres,  de  toller  eux  de  lour  en- 
trS,  ^c.  Et  pur  ceux  causes  U  semble  a  ascuns^  que  apres  la 
mort  de  tiel  baron  issint  esteant  deins  age  a  temps  de  le 
feoff ement^  ^c,  que  safemme  bien  poit  entrer,  ^. 

636  Item,  sifemme  enherite  prent  baron,  et  ils  ount  issue ftz, 
et  le  baron  morust,  et  ele  prent  autre  baron^  et  le  second 
baron  lessa  la  terre  quit  ad  en  droit  sa  feme  a  un  autre  pur 


immediately  preceding  this  paauige  to  be  an  interpolation  made  while  the 
treatise  was  published  in  MS.     See  Ritw's  Introd.,  p.  115. 

heir  of  the  husband  cannot  enter,  take  benefit  of  the  nonage  of  her 
for  no  right  or  title  descends  unto  husband,  and  enter  into  the  land. — 
him ;  and  the  wife  in  this  case  shall     Co.  Lytt,  336.  b. 
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he  hath  in  right  of  his  wife  to  another  for  tenn  of  his  life, 
and  afterwards  the  wife  dieth,  and  afterwards  the  tenant  for 
i  550.  n.         term  of  hfe  surrendereth  his  estate  to  the  second  hasband, 
Qiuereti^Atf.     &c.;  Quore  (t)  whether  the  son  of  the  wife  can  enter  in  this 
nwsneeiff   '     casc  upon  the  second  hnshand  during  the  life  of  the  tenant  for 
render, agTIT  term  of  life;  hut  it  is  clear  law>  that,  after  the  death  of  the 
dee^tetme    tenant  for  term  of  life,  the  son  of  the  wife  can  enter,  because 
the  discontinuance,  which  was  only  for  term  of  life,  is  deter- 
mined, &c.,  by  the  death  of  the  same  tenant  for  life,  &c. 
NodUeontinw      ^  Also,  if  there  be  grandfather,  father  and  son,  [and  the 
can  be  worked  grandfather  is  tenant  in  tail,  and  is  disseised  by  the  father, 
tvhereqfdu-     who  is  his  SOU*,]  and  the  father  make  feoffment  in  fee  without 
never  eeieed  in  Warranty,  and  die,  and  afterwards  the  grandfather  die,  the 
tho^  rever-    SOU  cau  wcll  cutcr  ODOu  the  fcoffcc,  bccause  this  was  not  dis- 

eUmeteaOed  ,  ,  *^ 

toOtf^       continuance,  insomuch  as  the  father  was  not  seised  by  force 

time  qfthe  '  "^ 

terme  de  8a  vie,  et  puis  la  feme  morust,  et  puis  le  tenauni 
a  terme  de  vie  surrendist  son  estate  a  le  second  baron,  ^. ; 
Queere  si  le  fitz  la  feme  poet  entrer  en  ceo  cos  sur  le  second 
baron  duraunt  la  vie  le  tenaunt  a  terme  de  vie ;  mes  il  est 
clere  ley,  que,  apres  la  mort  le  tenaunt  a  terme  de  vie,  le  fitz 
la  feme  poet  entrer,  pur  ceo  que  la  discontinuaunce,  que  fiat 
tantsolement  pur  terme  devie,  est  determyne,  ^c,,per  la  mort 
de  mesme  le  tenaunt  a  terme  de  vie,  ^c. 

^37  Item,  si  soit  aiel,  pere,  etfitz,  [et  laiel  soit  tenaunt  en  le 
taille,  et  est  disseisi  per  le  pere,  qui  est  sonfitz,^"]  et  le  pere 

fait  feoffement  en  fee  sauns  garrauntie,  et  devia,  et  puis  laiel 
devia,  lefite  bien  poet  entrer  sur  le  feoff i,  pur  ceo  que  ceo  ne 

fuist  pas  discontinuaunce,  entant  que  le  pere  nefuist  seisiper 


*  The  worcU  within  brackets  first  appear  in  Pyru.  1516 :  with  some 
slight  variations  they  appear  in  all  subsequent  editions. 


(i)    Here  Lyttleton  maketh  a  ed  doubteth  most,  and  the  more 

qtunre.    So,  as  grave  and  learned  ignorant,  for  the  most  part,  are  the 

men  may  doubt  without  any  impu-  more  bold  and  peremptory. — CV. 

tation  to  them :  for  the  most  learn-  LptL  338.  a. 
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of  the  entail  at  the  time  of  the  feoffment,  &c.,  but  was  seised  gnmtor.— 
m  fee  by  the  disseism  done  to  the  firandfather,  &c.*  wniMt  ei^  iiw- 

®38+  Also,  if  tenant  in  the  tail  make  a  lease  to  another  for  «"?=««?••*??» 

oevtgoutjvr 

term  of  life,  and  the  tenant  in  the  tail  have  issue  and  die,  ^q_^, 
and  the  reversion  descendeth  to  his  issue,  and  after  the  issue  fiiS«JJjJ^ 
granteth  the  reversion  to  him  descended  to  another  in  fee,  ***^^ 
and  the  tenant  for  term  of  life  attorn,  &c.,  and  afterwards  the 
tenant  for  term  of  life  die,  and  he  in  the  reversion  enter,  &c., 

/oree  de  le  taille  a  temps  del  feoffement^  ^c,  mes  /uist  seisi 
en  fee  per  le  disseisin  fait  dl  idel,  ^c* 

^3S^  Item,  si  tenaunt  en  le  taille  fait  un  lees  a  un  autre 
pur  terme  de  vie,  et  le  tenaunt  en  le  taille  ad  issue  et  devie, 
et  la  revereian  descendist  a  son  issue,  et  puis  tissue  graunta  la 
revercion  a  luy  descendus  a  un  autre  en  fee,  et  le  tenaunt  a 
terme  de  vie  attauma,  ^c,  et  puis  le  tenaunt  a  terme  de  vie 
morust,  et  celuy  en  la  revercion  entra,  ^c,,  et  est  seisi  en  fee 


*  This  section  in  ail  the  French  copies,  commencing  with  Redm,, 
b^ins  thus : — 

[§  637.]  Note,  that  an  estate  tail  cannot  be  discontinued,  but  there 
where  he  that  makes  the  discontinuance  was  once  seised  by  force  of  the 
tail,  unless  it  be  by  reason  of  warranty,  &c.     As — 

This  introduction  to  this  case  is  not  given  in  those  editions  of  RattelVt 
Transl.,  which  commence  with  Tottyl  1556,  which  place  this  case  be- 
tween §  628  and  §  629  (its  proper  phice  being  the  concluding  paragraph  of 
§  632) ;  but  this  introduction  appears  in  Marthe  1556,  and  previous 
editions.  In  such  editions,  however,  this  case  of  the  grandfather,  father, 
and  son,  is  also  given  without  the  introduction  between  §  628  and  §  629 ; 
so  in  those  copies  it  appears  twice,  whilst  in  the  later  English  editions  it 
appears  but  once,  vtr.,  between  §  628  and  §  629.  The  case  itself,  divested 
of  the  introduction  as  before  noticed  (p.  597(t),)  i>  ^^  the  four  earliest  edi- 
tions and  the  Camb.  MSS,,  inserted  at  that  place  where  in  the  later  copies 
a  substitution  of  spurious  text  is  given.  The  words  within  brackets  do 
not  appear  in  Leitou  8f  M.,  Machl.,  and  Roh. — See  preceding  page  (*). 

t  This  and  the  following  sections  to  §  642,  inclusive,  do  not  appear  in 
those  editions  of  RastelVs  Transl.  commencing  ToUyl,  1556,  and  couti- 
nued  by  him  and  others  to  1656  and  1661 ;  although  they  are  given  in 
Marahe  1556,  and  previous  editions. 
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and  is  seised  in  fee  in  the  life  of  the  issue,  and  afterwards  the 
issue  in  tail  hath  issue  a  son  and  dieth,  it  seems  that  this  is 
not  discontinuance  to  the  son,  but  that  the  son  may  enter, 
&c.,  for  this  that  his  father,  to  whom  the  reversion  of  fee- 
simple  descended,  &c.,  had  never  anything  in  the  land  by 
simuardoe-  forcc  of  the  eutaiL  &c.  ^d*  For  if  a  man  seised  in  lisht  of 
^armenhn    }aa  wifc,  let  the  same  land  to  another  for  term  of  life,  now  is 

oif  heir  of  hut'  ' 

jwe'uxoris  *^®  reversion  of  the  fee-simple  to  the  husband,  &c.,  and  if 
the  husband  dieth,  living  his  wife  and  the  tenant  for  life,  the 
reversion  descendeth  to  the  heir  of  the  husband,  if  the  heir 
of  the  husband  grant  the  reversion  to  another  in  fee,  and  the 
tenant,  &c.,  attorn,  and  afterwards  the  tenant  for  life  dies, 
and  the  grantee  of  the  reversion  in  this  case  enter:  this  is 
not  discontinuance  to  the  wife,  but  the  wife  can  enter  upon 
the  grantee,  &c.,  because  the  grantor  had  nothing  at  the 
time  of  the  grant  in  the  right  of  the  wife,  at  the  time  when 

2j^^]J»J^^    he  made  the  grant  of  the  reversion;  ^^*  and  so  it  seem- 

en  la  me  del  issite,  etpuis  litme  en  le  taille  adusuefitz  et  demCj 
il  semble  que  ceo  nest  pas  discantinuaunce  a  le  fitZy  mes  que 
le  fitz  poet  entrety  ^c,  pur  ceo  que  son  pere  a  qui  la  revercwm 
de  fee-nmple  deecendisty  ^c.,  navoii  unques  riens  en  la  terre 
per  force  de  le  taille,  ^c.  ®®*  Qar  si  home  seisi  en  droit  sa 
femcy  lessa  tnesme  la  terre  a  un  autre  pur  terme  de  pte,  ore 
est  la  revercion  de  fee-simple  a  le  barony  ^c,  et  si  le  baron 
morusty  vyvant  safeme  et  le  tenaunt  a  terme  de  viCy  la  rever- 
cion descendist  al  heire  le  barony  si  leire  le  baron  graunte  la 
revercion  a  un  autre  en  fee,  et  le  tenaunt,  ^c,  attouma,  et 
puis  le  tenaunt  a  terme  de  vie  morusty  et  le  graunti  del  rever- 
cion en  ceo  cas  entra:  ceo  nest  pas  discontinuaunce  a  la 
feme,  mes  la  feme  poet  entrer  sur  le  grauntS,  ^c,  |iicr  ceo 
que  le  grauntour  navoit  riens  al  temps  de  le  graunt  en  le 
droit  la  feme,  quant  il  fist  le  graunt  del  revercion ;  ^*<**  et 
issint  il  semblcy  coment  que  homes  queux  sount  enkeritables 


*  See  aniet  p.  601  (t). 
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eth,  though  that  men  which  are  inheritable  bj  force  of  the  umrunif,  it 
entail,  and  they  never  were  seised  by  force  of  the  same  tail,  tmee^aMotigk 
that  such  feoffments  or  irrants  by  them  made  without  clause  inotwitMimd- 
of  warranty,  is  not  discontinuance  to  their  issues  after  their  !;^"^ 
decease,  but  that  their  issues  may  well  enter,  &c.,  albeit  they  JJJ^52S1!*i*- 
that  made  such  grants  in  their  Hycs  were  forebarred  to  en-  f^^'SS^f, 
ter  by  their  own  act,  &c.     ^i*  And  if  tenant  in  the  tail  hath  ***•  ®^'  *"• 
issue  two  sons,  and  the  eldest  disseise  his  father,  and  thereof 
make  a  feoffment  in  fee,  without  clause  of  warranty,  and  die 
without  issue,  and  afterwards  the  father  die,  the  younger  son  1 637,  s.  c 
can  well  enter  upon  the  feoffee,  for  that  the  feoffment  of  his 
elder  brother  cannot  be  discontinuance,  because  he  was  never 
seised  by  force  of  the  tail.     For  it  seemeth  to  be  against 
reason,  that  by  matter  in  fact,  &c.,  without  clause  of  war- 
ranty, that  a  man  can  discontinue  a  tailf,  &c.,  who  was 
never  seised  by  force  of  the  same  tail,  &c4 

per  farce  de  le  taille,  et  iU  ne  /went  ungues  aeisia  per 
force  de  meeme  le  taiUey  que  tielx  feoffementes  ou  grauntea 
per  eux  faitz  sauns  clause  de  garrauntie,  nest  pcu  diseonti- 
nuaunee  a  lour  issues  apres  lour  decesse,  mes  que  lour  issues 
poient  hien  entrer,  ^c,  eoment  que  eeux  queux  firent  tielx 
grauntes  en  lour  vies  furent  forharrez  dentrer  per  lour  fait 
detnesnCy  ^.  ^^*  Et  si  tenaunt  en  le  taille  ad  issue  deux 
fits,  et  leisne  disseisist  son  pere,  et  entfait  feoffement  enfee^ 
sauns  clause  de  garrauntie,  et  devia  sauns  issue,  etpuis  le  pere 
devie,  le  puisne  fits  poet  bien  entrer  sur  le  feoff i,  pur  ceo  que 
le  feoffement  son  eisne  frere  ne  poet  estre  discontinuaunce, 
pur  ceo  que  il  nefuist  unques  seisi  per  force  de  le  taille,  Qar 
il  semble  encontre  reason,  que  per  matere  en  fait,  ^c,  sauns 
clause  de  garrauntie,  que  home  poet  discontinuer  un  taillef, 
^c,  qui  nejuist  unques  seisi  per  force  de  mesme  le  taille,  ^c,X 


*  See  ante,  p.  601  (f). 

t  This  word  tot^,  tail,  has  been  misprinted /ai7,  deed;  so  that  in 


t  Here  follows  in  JRedm,y  Berth, ,  MiddL,  Sm,,  Powell,  and  Tottyl 


604  LYTTLETON^S   TENURES.               [bOOK  III. 

The  lord  bv  642*  AIso,  if  there  be  lord  and  tenant,  and  the  tenant  give 

reeeiMbtn^  his  tenements  to  another  in  fee  tailf,  and  afterwards  the  te- 

rmt^byu-  nsnt  in  the  tail  make  a  lease  to  a  man  for  term  of  life,  &c^ 

fumt  in  tail,  •otai                     i                     • 

w  the  saving  the  reversion,  &c. ,  and  atlerwards  grant  the  reversion  to 


6*^*  Item,  «t  wit  seiffticnr  et  tenaunt,  et  le  tenaunt  doma 
sez  tenementes  a  un  autre  en  fee  taillefy  et  puis  le  tenaunt  en 
le  taille  fait  un  lees  a  un  home  pur  terme  de  vie,  ^c,  eavauni 
la  revereion,  ^c,  et  puis  graunta  la  revereion  a  un  autre  en 


lome  later  copies  the  text  has  been  rendered  diteontinMe  a  deed, 
misprint  first  appeared  in  Tottyl  1585. — See  also  Co.  Lytt.  340.  a.,  and 
1  RoU.  632. 


1554,  the  following  case,  which  is  thos  rendered  by  PowellliASf  1551,  and 
Marthe  1556,  in  those  editions  of  RasteWt  Transl. : — In  the  same  mamner 
it  t>,  if  a  man  make  a  lease  for  term  of  life,  the  remainder  to  another  in  tail, 
and  he  in  the  remainder  disseisee  the  tenant  for  term  qf  l^e,  and  maJketh 
a  feoffment  to  another  in  fee,  and  dieth,  and  afterwards  the  tenant  far 
term  qf  life  dieth :  it  seemeth  in  this  case  that  he  in  the  reversion  m^ 
well  enter  upon  the  feqffee,  for  this  that  he  in  the  remainder  that  made 
the  feoffment  was  never  seised  in  the  tail  by  force  of  the  same  remain' 
der,  Sfc, — ^This  paragraph,  however,  does  not  appear  in  those  editions  of 
RasteWs  Transl.,  commencing  Tottyl  1556,  and  continued  to  1656  and 
1661 ;  although  given  in  preceding  editions. 

*  This  and  the  preceding  sections  from  §  638,  indnsive,  seem  question- 
able for  the  reasons  stated  at  p.  601  (*).  These  sections,  also,  the  studious 
reader  will  observe,  mostly  consist  of  cases  which  Xy///e/(m  has  already  put. 

t  This  word  taille  is  not  in  Jjettou  8f  Jf.,  Machl.,  or  Roh,,  but  it  is 
necessary  to  complete  the  sense;  and  indeed  Redm,,  Berth,,  and  other 
ancient  copies  read  taille,  and  th^t  copy  of  Roh.  penes  Ed,  has  been  al- 
tered by  a  contemporary  hand  to  fee  taille ;  but  all  the  French  editions 
commencing  with  Tottyl  1557  (both  editions),  read — a  un  autre  en  tail, 
le  remaindre  a  un  autre  en  fee,  et  puis  :—to  another  in  tail,  the  remain- 
der to  another  in  fee,  and  tfterwardsi—and  so  the  text  has  ever  since 
been  given.  Those  editions  of  RasteWs  Transl.,  previous  to  Tottyl 
1556,  and  including  Marshe  1556,  which  retain  this  section,  read  as  in 
the  text ;  but  the  editions  of  RasteWs  Transl.  subsequent  to  Tbttyl  1556, 
reject  the  whole  section. 


hit 
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another  in  fee,  and  the  tenant  for  term  of  life  attorn,  &c.,  and  «reniMi<n 
afterwards  the  grantee  of  the  reversion  die  without  heir,  now  tord  being  in 

Ay  atcsAfttf  I  tut 

the  same  reversion  cometh  to  the  lord  hy  way  of  escheat :  if  in  Ay  tenant  tn 
this  case  the  tenant  for  hfe  die,  and  the  lord  hy  force  of  his  ifrevenim  be 

''  executed  in 

escheat  enter  in  the  life  of  the  tenant  in  the  tail,  and  afterwards  '?"2!?*^J* 

'  thel^qfte- 

the  tenant  in  the  tail  die,  it  seemeth  in  this  case  that  this  is  T^f^  '^ 
not  discontinuance  to  the  issue  in  the  tail,  nor  to  him  in  the 
remainder,  but  that  he  can  well  enter,  because  the  lord  is  in 
bj  way  of  escheat,  and  not  by  the  tenant  in  the  tail:  but 
otherwise  it  should  be,  if  the  reversion  had  been  executed  in 
the  grantee,  in  the  life  of  the  tenant  in  the  tail,  for  then  had 
the  grantee  been  in  in  the  tenements  by  the  tenant  in  the 
tail,  &c.* 

6^  Also,  if  a  parson  of  a  church,  or  a  vicar  of  a  church,  alien   Menatim  ey 
certain  lands  or  tenements,  parcel  of  his  glebe,  &c.,  to  another  eentinuaneey 
in  fee,  and  die,  or  resign,  &c.,  his  successor  can  well  enter, 

fee,  et  le  tenaunt  a  terme  de  me  attouma,  ^e.,  et  puis  le 
graunte  del  revercion  morust  sans  heire,  ore  mesme  la  rever- 
don  dement  al  seignour  per  voye  desehete :  si  en  ceo  cos  le 
tenaunt  a  terme  de  vie  devia,  et  le  seigntmr  per  force  de  son 
eschete  entra  en  la  vie  le  tenaunt  en  le  taille,  et  puis  le  te^ 
naunt  en  le  taille  morust,  il  semhle  en  ceo  cas  que  ceo  nest  pas 
discontinuaunce  al  issue  en  le  taille,  ne  a  eeluy  en  le  remeynr 
dre,  mes  que  il  poet  bien  entrer,  pur  ceo  que  le  seignour  est 
eins per  voye  desehete,  et  nemy per  le  tenaunt  en  le  taille: 
mes  secus  esset,  si  la  reversion  ust  estre  execute  en  le  grauntS, 
en  la  vie  le  tenaunt  en  le  taille,  qar  adonques  ust  le  grauntS 
estre  eins  en  les  tenementes  per  le  tenaunt  en  le  taille,  ^c* 

^^  Item,  si  un  parsone  dun  eglise,  ou  un  viker  dun  esglise, 
aliene  certeyn  terres,  ou  tenementes,  parcel  de  son  glebe,  ^c, 
a  un  autre  en  fee,  et  morust,  ou  resigna,  ^c,  son  successour 


*  This  final  Sfc.  u  stated  in  all  the  editions  of  Hargr,  Sf  Buil.  Co, 
Lytt.  340.  6.,  not  to  appear  in  Letiou  Sf  M,,  or  Boh.;  but  this  is 
an  oversight,  for  this  Sfc.  appears  in  those  editions  as  well  as  in 
MaehL 
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notwithstanding  such  alienation,  as  is  said  in  a  Nota,  2  f  .  4. 
TerminoMich.,  which  beginneth  thus: — 6**  Nota,  quod  dictum 
Juit  pro  lege  in  a  writ  of  account  brought  by  a  master  of  a 
college  against  a  chaplain*,  that  if  a  parson  or  vicar  grant 
certain  landf,  which  is  of  the  right  of  his  church,  to  another, 
and  die,  or  changeth,  that  the  successor  can  enter,  &c.    And 
I  trow  (t.  e*  I  take  it)  the  reason  is,  because  the  parson  or 
yicar  that  is  seised,  &c.,  as  in  right  of  his  church,  hath  not 
right  of  fee-simple  in  the  tenements,  nor  doth^  the  right  of 
the  fee-simple  abide  in  any  other  person;  and  for  this  cause 
his  successor  can  well  enter,  notwithstanding  such  alienatioii, 
seeus  <fi  th€     &C.     ^^  For  a  bishop  can  have  writ  of  right  of  [tenements  of 
tev.   the  right  of  his  church,  for  this  that  the  right  is  in  his  chap- 

poet  hien  entrer  nient  contrUteant  tiel  alienacion,  come  e»t 
dit  en  un  Nota,  Anno  ii.  H.  iiii.  Termino  Michis.  quod  sic  ind- 
pit: — ^644  Nota,  quod  dictum  fuit  pro  lege  en  un  brief  daeeompt 
port  per  un  maistre  dun  college  vera  un  chapleyn*  dun  ckap- 
pelly  que  si  un  pareone  ou  viker  graunta  eerteyn  terref, 
quelle  est  de  droit  de  son  esglise,  a  un  autre,  et  devie,  ou  per- 
mute, que  le  successour  poet  entrer,  ^e.  Et  jeo  crey  que  la 
cause  est,  pur  ceo  que  le  parsone  ou  viker  qui  est  seisi,  ^., 
come  en  droit  de  son  esglise,  nod  pas  droit  de  fee-simple  en 
les  tenementes,  neX  le  droit  de  fee-simple  de  ceo  demourt  en 
ascun  autre  persons ;  et  par  cele  cause  son  successour  poet 
hien  entrer  nient  contristeant  tiel  alienaeion,  ^c.  ^^  Qar 
un  evesque  poet  aver  brief  de  droit  de  [tenementes  de  droit 
de  son  esglise,  pur  ceo  que  le  droit  est  en  son  chc^tre,  et 


*  The  worda  ven  un  chapleyn,  agatntt  a  chaplain,  are  omitted  in  Ute 
three  earliest  editions. 

t  This  word  is  misprinted  rent  in  RoJL 

X  This  word  ne  has  been  corrupted  to  et  m  Redm,  and  subsequent 
editions.  All  the  editions  of  RaetelVt  Transl.  translate  this  passage,  and 
the  right — ;  bat  Sir  Edward  Cohere  Transl.  continues  this  mis-reading; 
and  in  the  fiiultj  English  edition  by  H,  Butteruwrth,  1825,  this  oorrup- 
tion  is  unnoticed. 
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ter,  and  the*]  fee-simple  is  abiding  in  him  and  in  his  chapter.  inga»ot«»ei' 
And  a  dean  can  have  a  writ  of  right,  becanse  the  right  re-  Lytt.34i.&.a* 

^  to  the  teaming 

mains  in  him,  fand  an  abbot  can  have  a  writ  of  riirht,  for  cfmeennngthe 
that  the  right  remains  in  him*],  and  in  the  convent.    And  a  JjJJ'^JSJJJJf  ** 
master  of  an  hospital  may  have  a  writ  of  right,  because  the 
right  remaineth  in  him  and  in  his  confreres,  &c.     And  90  of 
others  in  like  ceues,  &c.     But  a  parson  or  vicar  cannot  have  a 
writ  of  right,  &c.  (k)    ^^  But  the  highest  writ  that  they  can  jirgununtde- 
have  IS  the  wnt  of  juns  utrum^^  which  is  a  great  proof  that  remedy,  yi%. 
the  right  of  fee  is  not  in  them,  nor  in  any  other;  but  the  gghgtofa* 
right  of  the  fee-simple  is  in  abeyance,  that  is  to  say,  that  it 

le*"]  fee-simple  demurrant  en  luy  et  en  son  chcspitre.  Et  un  dean 
poet  aver  brief  de  droit ,  pur  ceo  que  le  droit  demourt  en  luy,  [et 
un  abbS  poet  aver  brief  de  droit,  pur  ceo  que  le  droit  demourt 
en  luy*f]  et  en  le  covent.  Et  un  maistre  dun  hospitml  poet 
aver  brief  de  droit,  pur  ceo  que  le  droit  demourt  en  luy  et  en 
ses  confreres,  ^e,  Et  sic  de  aliis  in  casibus  consimilibus, 
&c.  Mes  un  parsons  ou  un  viker  ne  poet  aver  brief  de  droit, 
^c,  ^^  Mes  le  puis  haute  brief  que  Us  potent  aver  est  le 
brief  de  juris  utrum,  le  quel  est  graxand  prove  que  le  droit  de 
fee  nest  en  eux,  ne  en  nul  autre  ;  mes  le  droit  de  fee^mple 
est  en  abyance,  cest  adire,  quit  est  tantsolement  en  le  remem^ 


*  The  words  within  bracketB  do  not  appear  in  Lettou  ^  Jf.,  Maehl., 
and  Roh.  RasteWs  Translation  renders  this  section  thus : — *  *  For  a  bishop 
may  have  a  writ  of  right  of  tenements  in  right  of  his  bishoprick ;  for  this 
that  the  right  of  fee-simple  abideth  in  him  and  in  his  chapter ;  and  a  dean 
may  have  a  writ  of  right,  Sec,,  for  this  that  the  right  abideth  in  him  and 
in  his  chapter ;  and  an  abbot  may  have  a  writ  of  right,  for  this  that 
the  right  abideth  in  him  and  in  his  convent:  et  sic  de  aliu  eanbut 
conrimilibus,  Sfc;  but  a  parson  or  vicar  may  not  have  a  writ  of 
right,  Sec.** 


(i)  As  to  conveyances  by  eccle-     been    restrained    since    Lytileion 
siastical  corporations,  which  have     wrote,  see  ante,  pp.  84,  85  (m). 
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is  only  in  the  remembrance^  intendment,  and  consideratioa 
of  the  law,  &c.,  for  it  me  seemeth  that  such  things   and 
such  right,  which  is  said  in  divers  books  to  be  in    abej- 
ance  (t),  is  as  much  as  to  say  in  Latin  («c.): — "  Talis  res, 
▼el  tale  rectam,  quse,  vel  quod,  non  est  in  homine  adtanc  su- 
perstite,  sed  tantummodo  est,  et  consistit  in  consideratione  et 
intelligentid,  legis,  &c.,  et  qoidam  alii  dixerant  talem  rem,  ant 
tale  rectam  fore  in  nubibus,  &c."    [But  I  suppose,  that  thej 
mean  by  these  words,  in  nubibua,  ^c,*'\  as  I  have  said  be- 
fore, &c. 
During  va-  ^7  Abo,  if  a  parsou  of  a  church  die,  now  the  freehold  of 

AoM^«ifa«eto  the  glebe  of  the  parsonage  is  in  no  one  during  the  time  that 
the  parsonage  is  void,  but  is  in  abeyance,  9eil,  in  consideration 

brance,  entendement,  et  consideracian  de  la  ley,  ^c,  gar  il 
moy  semble  que  tiel  chase,  et  tiel  droit,  que  est  dit  en  divert 
lyvers  estre  en  abyance^  ^c,  est  a  tant  adire  en  Latin  (sciL) 
*^  Talis  res,  vel  tale  rectum^  qua,  vel  quod,  non  est  in  homine 
adtunc  superstite^  sed  tantummodo  est^  et  consistit  in  eontide- 
ratione  et  intelligentid  legis,  ^c,  et  quidam  alU  dixemni 
talem  rem,  out  tale  rectum  fore  in  nubibus,  fye,^*  {Mes  jeo 
suppose  que  ils  entenderont  per  ceux  parols,  in  nubibus,  &c.*] 
come  jeo  ay  dit  adevaunt,  ^e. 

^7  Item,  si  un  parsons  dun  esglise  devie,  ore  le  franktent' 
ment  del  glebe  del  parsonage  est  en  nuUuy  duraunt  le  temps 
que  le  parsonage  est  voyde,  mes  est  en  abyance,  sdl.   in 


in 


*  These  words  within  brackets  do  not  appear  either  in  Leiiou  ^  M., 
MachLt  Roh.,  or  in  the  Camb.  MSS.:  they  are  given  in  Pyiu.,  1516,  and 
Redm,,  and  in  subsequent  editions,  and  in  all  the  editions  of  BatieiPa 
Transl.,  but  in  these  last  without  the  i^cag. 


(t)  That  is  in  expectation,  of  the  a  successor  is  in  expectation  to  take 

French  word  bajfert  to  expect.  For  it ;  and  here  note  the  necessity  of 

when  a  parson  dieth,  we  say  that  the  true  interpretation  of  words. — 

the  freehold  is  in  abeyancei  because  Co.  Lytt,  342.  b» 
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and  in  intelligence  (t.  e.  understanding)  of  the  law,  until  an-  indmetimiMa 
other  be  made  parson  of  the  same  church;  and  immediately 
when  another  is  made  parson,  the  freehold  in  deed  is  in 
him  as  successor,  &c. 

fi*8  Also,  peradventure,  some  will  argue  and  say,  that  inso-  ^'<*J3JJJgL^ 
much  as  a  parson,  with  the  assent  of  the  patron  and  ordinary,   dUtMu^tta- 
can  grant  a  rent-charge  out  of  the  glebe  of  the  parsonage  in  JJ^^J^J*^ 
fee,  and  so  charge  the  glebe  of  the  parsonage  perpetually,  gJJJjJJiS^ 
Erffo,  they  have  fee-simple,  or  either  two,  or  one  of  them  hath  ^^^^^ 
fee-simple  at  the  least,  &c.    To  this  may  be  answered,,  that  ^'''*'^' 
it  is  a  principle  in  the  law,  that  of  every  land  there  is  a  fee- 
simple,  &C.9  in  some  one,  or  else  the  fee-simple  is  in  abey- 
ance, &c.     And  another  principle  there  m,  that  every  land  of 
fee-simple  can  be  charged  with  a  rent-charge  in  fee  by  one 
way  or  by  other,  &c.     And  when  such  rent  is  granted  by  the 
deed  of  the  parson,  and  the  patron,  and  ordinary,  &c.,  in  fee, 
no  one  shall  have  prejudice  or  loss  by  force  of  such  grant, 
but  the  grantors"'  in  their  lives,  and  the  heirs  of  the  patron, 

consideracion  et  en  intelligence  de  la  ley,  tanques  un  autre  eoit 
faitparsone  de  tnesme  lesgliae;  et  immediate  quant  un  autre  est 
parsone,  lefranktenement  en  fait  est  en  luy  come  successour,  ^c. 
^8  Item,  ascuns  peraventure  voiUent  arguer  et  dire,  que  en- 
tant  que  un  parsone,  ovesque  lassent  de  patron  et  ordinarie, 
poet  graunter  un  rente^harge  hots  del  glebe  del  parsonage  en 
fee,  et  issint  charger  le  glebe  del  parsonage  pefpetuelment. 
Ergo,  Us  avoient  fec'simple,  ou  deux,  ou  un  deux  avoit  fee^ 
simple  au  meyns,  ^c.  A  ceo  poet  estre  respondu,  quit  est  un 
principcd  en  la  ley,  que  de  chescun  terre  il  y  ad  fee^mple, 
^c,  en  ascun  home,  ou  le  fee-simple  est  en  abyance,  ^c,  Et 
un  autre  principal  est,  que  chescun  terre  de  fee-simple  poet^ 
estre  charge  dun  rente-charge  en  fee  per  un  voye  ouper  autre, 
^c,  Et  quant  tiel  rente  est  graunte  per  lefait  le  parsone,  et 
le  patron,  et  lordinarie,  ^c,  en  fee,  nul  avera  prejudice  ou 
perde  per  force  de  tiel  graunt,forsque  les  grauntours*  en  lour 


*  This  word  is  misprinted  grantees  in  Lettou  Sf  3f.,  Machl..,  and  Roh, 
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B0tmnu,tiut  and  the  successors  of  the  ordinary  after  their  decease  (i.e. 
ingbtiermt      after  the  decease  of  those  who  had  consented  to  the  chaige). 


And  after  such  charge,  if  the  parson  die,  his  soccessor  cannot 
come  to  the  said  church  to  he  parson  of  the  same  chnrch  by 
the  htw,  but  by  presentment  of  the  patron,  and  admission  and 
institution  of  the  ordinary,  &c.    And  for  that  reason  it  be- 
hoveth  the  successor  that  he  hold  himself  content,  and  mgnt 
to  that  which  the  patron  and  the  ordinaiy  lawfollj  shoidd 
have  done  before,  &c.;  but  this  is  no  proof  that  the  fee-simple, 
&c.,  .is  in  the  patron  and  the  ordinary,  or  in  either  of  them^ 
&c.y  but  the  reason  why  such  grant  of  rent-charge,  &c.,  is  good 
is  because  they  who  had  interest,  &c.,  in  the  said  chorch, 
9ciL  the  patron  according  to  the  law  temporal,  and  the  ordi- 
nary according  to  the  law  spiritual,  had  assented,  or  were 
parties  to  such  charge,  &c.    And  this  seemeth  to  be  the  true 
cause  why  such  glebe  can  be  charged  in  perpetuity. 
Tmam  in  tail       ^^*  Also,  if  tenant  in  the  tail  hath  issue  and  be  disseised, 

vies,  et  les  heires  le  patron,  et  les  successours  dardinmrie  apree 
lour  deceases.  Et  apres  tiel  eharge^  si  U  parsone  devie^  son 
sueeessour  ne  poet  vener  a  le  dit  esglise  destre  parsone  de 
mesme  lesglise  per  la  ley,  forsque  per  presentement  del  patron, 
et  admission  et  institueion  del  ordinarie,  ^e.  Ht  pnr  edle 
cause  U  covient  que  le  sueeessour  soy  teigne  eoniente,  et  agrea 
de  ceo  que  le  patron  et  lordinarie  loialement /esoient  adevant, 
^c, ;  mes  ceo  nest  prove  que  le  feesimpley  ^.,  est  en  le  pa- 
tron et  lordinarie^  ou  en  ascun  de  eux,  ^c,  mes  la  cause  que  tiel 
graunt  de  rente^karge,  ^c,  est  bon  est  pur  ceo  que  ceux  queux 
averount  interesse,  ^c,  a  la  dit  esglise,  scil.  le  patron  soUm- 
ques  la  ley  temporell,  et  lordinarie  soUmques  la  ley  spiritueU, 
furent  assentus  ou  parties  a  tiel  charge,  ^c.  Et  ceo  semhle  estre 
la  veray  cause  q^e  tiel  glebe  poet  estre  charge  en  perpetuitS, 
^*  Item,  si  tenaunt  en  le  taUle  ad  issue  et  soit  disseisi,  et 


*  Hub  and  the  next  section  ($  650)  do  not  appear  in  those  editions  of 
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and  afterwards  he  release  by  his  deed  aU  his  risht  to  the  dis-  hmrttigismieit 
seisor :  in  this  case  no  right  of  the  entail  can  be  in  the  tenant  reiea$9  to  the 
in  the  tail,  becanse  he  hath  released  all  his  right;  and  no  right  mMe^it  <#  ^ 
can  be  in  the  issne  in  the  tail  during  the  life  of  his  father;  ^Jf'Tf^'L. 
and  such  right  of  the  inheritance  in  the  tail  is  not  altogether  ^^"^ 
utterly  expired  by  force  of  such  release,  &c.,  ergo,  it  must 
needs  be,  that  such  right  abide  (t.  e.  remain)  in  abeyance,  &c., 
ut  miproy  during  the  life  of  the  tenant  in  tail  that  releaseth, 
&c.,  and  after  his  decease,  then  is  such  right  forthwith  in  his 
issue  in  fact,  &c.  (m). 

^^*  In  the  same  manner  is  it,  where  tenant  in  the  tail  iftmmtin 
grants  all  his  estate  to  another;  in  this  case  the  grantee  M««iMe  lo 

puis  U  relessaper  son /ait  tout  son  droit  al  disseisour:  en  ceo 
COS  nul  droit  del  taUle  poet  estre  en  le  tenaunt  en  le  taiUe, 
pur  ceo  queil  avoit  relesse  tout  son  droit ;  et  nul  droit  poet 
estre  en  lissue  en  le  taille  duraunt  la  tfie  son  pere;  et  tiel 
droit  del  enheritaunee  en  le  taille  nest  pas  tout  oustrement 
expire  per  force*  de  tiel  reles,  ^c,  ergo,  il  eovient,  que  tiel 
droit  demurt  en  abyance,  ^c,  ut  supra,  dur€tunt  la  vie  le 
tenaunt  en  le  taille  qui.relessast,  ^c,  et  apres  son  decesse, 
donques  est  tiel  droit  meyntentnmt  en  son  issue  en/ait,  ^e. 

^^*  En  mesme  le  manere  est,  lou  tenaunt  en  le  taille 
graunta  tout  son  estate  a  un  autre;  en  eeo  eas  le  graunte 


RoitelTs  Tnnsl.  commcndng  Tottpl  1556,  and  oontmiied  by  him  and 
othen  to  1661,  although  they  are  given  in  Marske  1556,  and  previous 
editions.    See  ante,  (f  613),  p.  585. 
*  See  preceding  section,  p.  610,  (*). 


(m)  Tliis  ca$e  ascribed  to  Lyt-  therefore  his  release  in  this  instance 
tleion  is  evidentiy  against  kw,  as  shall  operate  just  as  if  he  had  re- 
well  as  the  following  ciue  in  §  650,  leased  to  the  disseisor  his  estate, 
which  depends  upon  the  same  doc-  which  is  only  for  his  own  life. — 
trine,  for  the  right  of  the  tail  shall  Phwd.  556.  See  ante,  ($  613), 
not  be  in  abeyance,  but  remains  p.  585. 
always  in  the  tenant  in  tail:  and 

RR  2 
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anoeher,then-  hath  DOt  estate  but  foT  term  of  life  of  the  tenant  in  tail,  and 
unatiHtha      the  reverslon  of  the  tail  is  not  in  the  tenant  in  the  taiL 

tenant  In  taO, 

northauhe      because  he  hath  irranted  all  his  estate  and  his  riebty  &c: 

have  an  action  °  o    -^ 

</fnure./br      and  if  the  tenant  to  whom  the  erant  was  made,   commit 

the  rvrcrtion  ie  o  ' 

fStfrtiKtoe-  ^****>  t^®  tenant  in  tail  shall  never  have  writ  of  waste,  be- 
toTan^  cause  no  reversion  is  in  him.  But  the  reversion  and  inherit- 
{>iowd!uft-  ^^^  ^^  ^^^  entail,  dining  the  life  of  the  tenant  in  the  tail,  is 
^M^iSS^i^  in  abeyance,  seiL  only  in  the  remembrance,  consideration,  and 
f  fi06, 618].      ^  intelligence  of  the  law,  &c.  («) . 

AHenaikm  bg  ^^  Also,  if  a  bishop  alien  lands  which  are  parcel  of  his 
contimumce,     bishopHck,  and  die,  this  is  a  discontinuance  to  his  successor, 

because  he  cannot  enter,  but  is  put  to  his  writ  De  ingrtatu 

sine  assensu  eapituli, 
secuso/a  ^^  Also,  if  a  dean  alien  lands  parcel  of  his  deanery,  and 

^'H^HSeSmA  die,  his  successor  cannot  enter,  but  can  have  writ  De  ingrestm 

nod  estate  /orsqtie  pur  terme  de  vie  del  tenauni  en  le  iaiile, 
et  la  revereion  de  le  taille  neat  pas  en  le  tenaunt  en  le  taiUe, 
pur  ceo  queil  avoet  graunte  tout  son  estate  H  son  droit,  fr. : 
et  si  le  tenaunt  a  qui  le  graunt  Juist  faitj  fist  toast,  le  te- 
naunt en  le  taille  ne  ungues  avera  brief  de  wast,  pur  ceo  que 
null  revereion  est  en  luy.  Mes  la  revereion  et  lenheritaunee 
de  le  taille,  duraunt  la  vie  le  tenaunt  en  le  taille,  est  en 
ahyance,  scil.  tantsolement  en  le  remembrance,  eonsideracicn, 
et  en  intelligence  de  la  leg,  ^. 

^1  Item,  si  un  evesque  aliena  terres  que  sont  pareeU  de  son 
evescherie,  et  devia,  ceo  est  un  discontinuaunce  a  son  suecessour, 
pur  ceo  que  il  ne  poet  entrer,  mes  est  mgs  a  son  brief  De  in- 
gressu  sine  assensu  eapituli. 

^^  Item,  si  un  dean  aliena  terres  parcel!  de  sa  deanrie,  et 
morusty  son  suecessour  ne  poet  entrer,  mes  poet  aver  brief  Yh 


(n)  This  case  is  against  law  and     the  most  ancient  editions.      See 
cannot  be  considered  as  any  part  of     ante,  (§  613),  p.  &85. 
LgitMon,  although  it  appears  in 
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sine  assentu  episcopi  et  capiiuli,  ^e.*  But  if  the  dean  be 
sole  seised  as  in  right  of  his  deanery,  then  his  alienation  is 
discontinuance  to  his  successor^  as  is  said  before. 

^^  Also,  peradyeuture,  some  will  argue  and  say,  that  if  an  DUUttetum  be- 
abbot  and  his  convent  be  seised  in  their  demesne  as  of  fee,  andmnvmt, 

and  ctaM  atMf 

of  certain  lands  to  them  and  to  their  successors,  &c.,  and  the  efutpter,  at  a> 

theaettqfOte 

abbot  without  assent  of  his  convent  alien  the  same  lands  to  obbot^uhoita 

dtad  otnett  in 

another,  and  die,  this  is  a  discontinuance  to  his  successor,  &c.  '^^ 
^^  By  the  same  reason  they  will  say,  that  where  a  dean  and 
chapter  are  seised  of  certain  lands  to  them  and  their  suc- 
cessors, if  the  dean  alien  the  same  lands,  &c.,  this  shall  be  a 
discontinuance  to  his  successor,  so  that  his  successor  cannot 
enter,  &c.     To  this  it  can  be  answered,  that  there  is  a  great 

ingressu  sine  assensu  episcopi  et  capituli,  &c.*  Mes  si  le 
dean  est  sole  seisi  came  en  droit  de  sa  deanrie,  donques  son 
alienadon  est  diseontinuaunee  a  son  suecessour,  come  est  dit 
adevaunt. 

^^  Item,  peroioenture  ascuns  voiUont  arguer  et  dire,  que  si 
un  abhS  et  son  covent  sount  aeisis  en  lour  demesne  come  de/ee, 
de  certeyn  terres  a  eux  et  a  lour  successours,  ^c,  et  labbS 
sauns  assent  de  son  covent  aliena  mesmes  les  terres  a  un  autre, 
et  devia,  ceo  est  un  discontinuance  a  son  suecessour,  ^c. 
^^  Per  mesme  le  reason  ils  voillont  dire,  que  lou  un  dean  et  le 
chapitre  sont  seisis  de  certeyn  terres  a  eux  et  a  lour  succes" 
sours,  si  le  dean  aliena  mesmes  les  terres,  ^c,  ceo  serroit  un 
discontinuauTice  a  son  suecessour,  issint  que  son  suecessour  ne 
poet  entrer,  ^c.     A  ceo  poet  estre  respondu  quil  y  ad  graund 


*  RfutelVi  Traosl.  at  this  place  interposes  a  sentence,  which  with  a 
slight  variation,  as  to  commencement  and  location,  is  also  given  in  Redm,, 
Berth.,  Middl.,  Sm.,  Powell,  and  Tottyl  1554,  viz.— But  if  the  dean 
and  the  chapter  have  land  to  them  and  to  their  eueceetors  in  common,  Sfc, 
hotobeit  that  the  dean  alien  tuch  landt,  hie  tueceesore  may  well  enter, 
for  thie,  that  thefranktenement,  at  the  time  of  the  alienation,  was  ae 
well  in  the  chapter  at  in  the  dean.  But  where  the  dean  is  eole  eeieedas 
in  right . 
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FbroAMJtau  diversity  between  the  said  two  cases:    ^^  For  when  an  abbot 
tfoninhuoum  and  the  convent  are  seised,  yet  if  they  be  disseised,  the 


abbot  shall  have  assise  in  his  own  name,  without  naniing  the 
convent,  &c.  And  if  any  will  sue  a  Praeipe  quod  reddai, 
^c,  of  the  same  lands  whilst  they  were  in  the  hands  of  the 
abbot  and  convent,  it  behoveth  that  such  action  real  be  sued 
against  the  abbot  only,  without  naming  the  convent,  &c., 
because  they  are  all  dead  persons  in  law,  except  the  abbot 
who  is  the  sovereign,  &c.:  and  this  is  by  reason  of  the  so- 
vereignty;  for  otherwise  he  should  be  but  as  one  of  the  other 
Butdeanand    mouks  of  the  couvcnt,  &c.    ^^  But  a  dean  and  the  chnter 

ehaiitor  are  not  .^e#.  •»        i»     t  / 

dead  inlaw,     are  uot  dead  persons  m  law,  &c.,  for  each  of  them  can  have 

and  they^/bn 

actum  must  be  actiou  bv  himsclf  iu  divers  cases.    And  of  such  lands  or 

hnmight  bif  or  •' 

2«jj*d«n  tenements  which  the  dean  and  the  chapter  have  in  common, 
&c.,  if  they  be  disseised,  the  dean  and  the  chapter  shall  have 
one  assise,  and  not  the  dean  alone.  And  if  another  wifleth 
to  have  action  real  for  such  lands  or  tenements  against  the 

diversiteperentre  les  ditea  deux  eaeee :  ^^  Qar  quant  vn  abbS  ei 
le  covent  aount  eeieis,  unqore  sUa  eount  dieeeieUi  labbi  avera 
aesise  en  eon  noeme*  demeene,  eane  noemer  le  eovent,  ^.  Ei 
ei  aeeun  voille  euer  Preedpe  quod  reddat,  &c.,  de  meemee  lee 
terree  quant  ilejurent  en  le  main  labb4  ei  le  eoveni,  il  eovient 
que  tiel  aecion  reall  soit  eue  envere  labbieolement,  eons  noemer 
le  eovent,  ^c,  pur  ceo  que  toutee  eont  moriea  pereonee  en  la  ley, 
foreque  labbS  que  est  le  toverain,  ^c :  ei  ceo  eet  per  eauH 
del  eoveraintd ;  qar  autrement  il  eerroit  foreque  come  de  lee 
autres  moignee  de  le  eovent,  ^c.  ^^  Mee  un  dean  ei  le  eka- 
pitre  ne  eount  mortee  pereonee  en  la  ley,  ^c,  qar  ckeeeun 
deux  poet  aver  acdon  per  eoy  en  divere  caeee,  Et  de  tielx 
terrea  ou  tenementee  que  le  dean  et  le  chapitre  aunt  en  co- 
men,  Sfc,  eUe  eoient  dieeeieie,  le  dean  et  le  chapitre  averoni 
un  aeeiee,  et  nemy  le  dean  eoul.  Et  ei  autre  voille  aver  oc- 
cion  reall  de  tielx  terree  ou  tenementee  envere  le  dean,  ^.,  il 


*  In  Lettou  &f  M,,  this  word  is  nounf  which  has  the  same  meaning. 
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dean,  &c.,  it  behoveth  him  to  sue  against  the  dean  and  the 
chapter,  and  not  against  the  dean  alone,  &c.,  and  so  there 
appeareth  a  great  diyersity  between  the  two  cases,  &c. 

^7  Also,  if  the  master  of  an  hospital  discontinue  certain  V^  "Mu««r  qr 
land  of  his  hospital,  his  successor  cannot  enter,  but  he  is  put  f^ti*^*  . 
to  his  writ  of  De  inffressu  tine  asseruu  canfrairum  et  Bororum^  pirttoM»ac- 
ifc.    And  all  such  writs  fuUy  appear  in  the  register,  &c. 

^^*  Also,  if  land  be  let  to  a  man  for  term  of  his  hfe,  the  TVnoniinfatf 

eovient  de  mer  envers  le  dean  et  le  ehapitre,  et  nemy  envers 
le  dean  eoul,  ^c,  et  Usint  U  appiert  ground  divereiti  per-^ 
entre  lee  deux  cases,  ^c. 

^7  Item,  si  le  maistre  dun  haspitall  discontinue  certeyn 
terre  de  son  hospitall,  son  successour  ne  poet  entrer,  mes  il  est 
mys  a  son  brief  De  ingressu  sine  assensu  confratrum  et  sororum, 
&c.  Ft  toutes  tielx  briefs  pleinement  appeiront  en  le  re-, 
gistre,  ^c. 

658*  Item,  si  terre  soit  lesse  a  an  home  pur  terme  de  sa  vie, 

*  This  section  is  not  given  in  Bedm.f  MiddL,  8m.,  Powell,  and  7b/- 
iyl  1554,  nor  does  it  appear  in  JtMieWs  Transl.,  Tottyl  1556,  and  tab- 
sequent  editions  by  him  and  others  to  1656  and  1661 ;  bat  the  edition  of 
Rattelfi  Transl.  by  Manhe  1556,  (which  is  a  reprint  of  Powell  1548, 
1551),  and  other  previoas  editions,  retain  this  portion  of  text. 

With  respect  to  those  sections  which  do  not  appear  in  RaateWt  Transl., 
Tiitiyl  1556—1586,  Jane  Yeteweirt  1597,  Wight  1604,  and  sabse- 
quent  editions  by  the  SiatUmers  to  1661,  it  may  be  observed,  that  al- 
thoa^  those  sections  are  given  in  the  earliest  French  editions,  yet  that 
they  vary  in  numerous  instances  from  other  copies,  a  circumstance  which 
the  Editor  has  previously  noticed  as  an  argument  against  the  legitimacy 
of  such  text ;  and  also,  that  although  these  sections  appear  in  the  earliest 
English  editions  of  RattelVs  TransL,  yet  that  those  editions  contain 
quite  as  much  spurious  matter  as  the  French  copies  :  finally,  so  fiur  as  re- 
gards the  fact  of  two,  at  least,  of  these  sections  containing  eases  not  only 
against  law,  but  in  absolute  conflict  with  the  doctrine  of  previously  stated 
cases,  together  with  the  fact  which  is  also  apparent,  that  many  of  these 
cases  are  mere  repetitions  of  cases  already  put,  the  Editor  suggests,  that, 
on  the  first  impression  of  this  Book,  the  then  latest  copy  in  MS.  was 
probably  selected  for  publication,  which  in  that  indiscriminating  age 
might  be  deemed  an  argument  of  correctness,  and  held  out  as  an  induce- 
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to  remainder     remainder  to  another  in  the  tail  savinir  the  reversion  to  the 

iHftetftff  tenant  , 

/brju^.ontf  lessor,  and  afterwards  he  in  the  remainder  disseise  the  tenant 
iranger,  this  for  term  of  life,  and  maketh  a  feoffment  to  another  in  fee,  and 
eonnmioMe,     afterwards  dieth  without  issue,  and  the  tenant  for  life  dieth; 

jvr  revernoncr 

eanatterupm  j^  seemcth  in  this  case,  that  he  in  the  reversion  can  well  enter 

titeetrwtgert  ' 

^Hl^SlS^miSr  ^P^^  ^^  feoffee,  because  he  in  the  remainder  that  made  the 
feoffment  was  never  seised  in  the  tail  bj  force  of  the  same 


seieed  under 


?fi£!^%,       remainder,  &c. 
W7.  abi,  637» 


640|641. 


le  remeyndre  a  un  autre  en  le  taiUe,  savaunt  la  revereum  a  le 
lessor,  et  puis  celuy  en  le  remeyndre  disseisist  le  tenaunt  a 
terme  de  vie,  et  fait  un  feoffemeni  a  un  autre  en  fee,  et  puis 
tnorust  sauns  issue,  et  le  tenaunt  a  terme  de  vie  morust;  U 
semhle  en  ceo  cas,  que  celuy  en  la  revereian  bien  poet  entrer 
sur  le  feoffk,  pur  ceo  que  celuy  en  le  remeyndre  qui  fist  le 
feoffement  ne  Juist  unques  seisi  en  le  taiUe  per  force  de 
mesme  le  remeyndre,  ^c. 


ipent  to  pYtrchasen :  this  indeed  seems  evident  from  a  carefol  inspection 
of  Bedm.f  which,  from  the  circumstance  of  a  peculiar  sign  being  used  for 
reference  in  one  instance,  the  Editor  conoeiyes  was  printed  from  a  MS. 
cop7,  for  that  e^tion  abounds  with  additions  and  interpolations,  which 
are  copied  by  PoweU  1648,  1551,  and  Marahe  1556,  in  thdr 
ofila»^e/r«TransL 
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CHAPTER  XII. 


REMITTER. 

Lyttlbton  having  treated  of  descents  which  take  away  en- 
tries,  an  act  of  law  whereby  the  entry  of  a  party  was  taken 
away;  of  continual  claim,  a  remedy  by  act  of  the  party  for 
preserving  entry  where  otherwise  it  would  have  been  lost; 
and  of  discontinuance,  an  act  of  the  party  whereby  entry  was 
taken  away  (a),  now  discourses  of  remitter,  a  means  whereby 
the  party  is  remedied  and  restored  to  his  right  by  mere  ope- 
ration of  law. 

jS^tr  Edward  Coke  defines  remitter  to  be  an  operation  in 
law  upon  the  meeting  of  an  ancient  right  remediable,  and  a 
later  estate,  in  one  person,  where  there  is  no  *'  folly  "  in  him, 
whereby  the  ancient  right  is  restored  and  set  up  again,  and 
the  now  defeasible  estate  ceased  and  vanished  away. — Co, 
LytL  347.  b. 

As  unity  of  right  and  possession  effect  a  remitter,  there 
must  be  to  every  remitter  these  two  incidents:  1st,  an 
ancient  right;  and,  2ndly,  a  new  defeasible  estate  of  freehold 
in  possession  (in  fact  or  in  law),  uniting  in  one  and  the  same 
person,  and  this  new  and  defeasible  estate  must  be  cast  upon 
the  party  by  act  of  law,  and  not  be  the  result  of  his  own  act, 
acquiescence,  or  purchase,  which  the  law  terms  *'  folly,"  as 
thereby  the  party  is  estopped  or  precluded  from  insisting 

(a)  There  are  three  modes  of  are  now  so  fbr  aa  regards  descents 

barring  entry,    Ist,    by    descent,  and  disoontmnances,  after  Slst  De- 

which  is  an  act  of  law ;  2nd,  by  cember,   1833,  abolished,  so  that 

discontinoance,  which  is  an  act  of  the  only  mode  by  which  title  of 

the  party ;  3rd,  by  the  statutes  of  entry  is  barred,  is  by  the  statutory 

limitation.    The  two  former  modes  doctrine  of  limitations. 
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upon  his  elder  and  more  sure  title.    Therefore,  this  oonjune- 
tion  of  ancient  right  remediahle,  and  the  new  estate  in  knvfiil 
possession,  hut  defeasible,  cannot  take  place  but  where  the 
party,  to  use  LyttUtorCs  expression,  **  comeih  to  the  land 
without   folly,"    as    hj  descent  (§   659);    or  bj   remain* 
der  (§  682,  683);  or  bj  acceptance  of  an  estate  dining  mi- 
nority (§  660) ;  or  by  marriage  during  minority;  and  in  the 
case  of  a  feme-covert,  where  her  husband  takes  back  the 
estate  (§  %^%)i  or  where  such  feme-covert  takes  back  the  es- 
tate (§  ^77\  so  that  such  taking  back  the  estate  be  without 
covin  (§  678);  or  if  he  come  to  the  land  by  survivorship 
without  his  privity  (§  684);  or  by  disclaimer  of  the  disoon- 
tinuee  (§  691);  or  by  falsifier  of  recovery  (§  688);  or  by  ac- 
ceptance of  the  estate  from  the  disseisor,  and  under  dream- 
stances  not  forming  matter  of  estoppel  (§  693) :  in  all  these 
cases,  the  party  is  remitted  or  seated  in  his  former  or  ancient 
right,  just  as  if  he  had  recovered  the  land  by  judgment  of 
law(§  661).     But  where  the  party  comes  to  the  land  being  of 
full  age,  or  in  any  case  where  '*  folly "  can  be  imputed,  re- 
mitter does  not  have  place;  for  if  the  party  re-obtain  the  pos- 
session of  the  land  by  agreement,  he  must  hold  it  under  the 
agreement,  and  take  the  right  of  possession  according  to  the 
terms  by  which  it  has  been  conveyed — ^in  plain  English, 
keep  to  the  terms  of  his  bargain,  leaving  in  the  person  from 
whom  he  takes  his  new  estate,  all  the  right  he  has  not  con- 
tracted for,  so  that  it  is  said  to  be  **  his  folly "  that  he 
would  make  the  subject  of  his  right  a  matter  of  contract,  and 
take  a  less  estate,  instead  of  asserting  his  right  of  possession 
by  an  action. 

That  class  of  tenants  of  the  fee  to  whom  remitters  are 
wrought,  and  whom  LyttleUm  particularly  mentions,  are,  issue 
in  tail  (§  659 — 662);  femes-covert  and  their  heirs  (§  666— 
669);  reversioners  and  remainder-men  and  their  heirs  (§  682); 
and  corporations  sole  (§  686) :  the  consequence  of  a  remitter 
(which  when  it  enures  to  the  tenant  of  the  particular  estate, 
also  enures  to  them  in  reversion  or  remainder  (§  673)  ),  was 
the  avoidance  of  feigned  recoveries  by  a  feme-covert  (§  674), 
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and  the  defeating  of  all  mesne  chaises  effected  by  those  who 
had  the  previous  wrongful  estate  (§  660,  686). 

Sir  Edward  Coke  infers  from  Lyttleton,  who  mentions  title 
in  the  largest  sense  including  rights,  (§  659),  that  remitter  is 
not  wrought  but  to  those  who  have  precedent  right,  not  bare 
title  of  entry,  as  in  the  case  of  a  condition  for  which  no  action 
is  given  before  entry;  and  he  also  observes,  that  Lyttlettm 
puts  all  his  cases  concerning  remitters  to  rights  remediable. 

With  regard  to  the  operation  of  *' remitter  to  the  feme" 
which  only  took  place  upon  the  husband's  discontinuance, 
this  learning  will  be  shortly  obsolete,  as  discontinuances  are 
prospectively  aboUshed;  and  in  the  case  where  the  husband 
makes  a  feofiment  of  the  land  of  his  wife  to  the  use  of  him- 
self and  his  wife,  the  feme  has  her  election  of  taking,  by  the 
Statute  of  Uses,  27  Hen.  8,  c.  10,  or  of  entering  by  the  32 
Hen.  8,  c.  28,  (ante,  p.  575),  upon  which  latter  statute  she  is 
de  facto  remitted. 

Remitters  do  not  take  effect  in  estates  created  by  convey- 
ances operating  by  the  Statute  of  Uses,  for  there  the  statute 
settles  the  possession  according  to  the  limitations  of  the  use; 
and  as  there  can  be  no  remitter  by  the  use,  so  there  can  be 
none  by  the  possession. 


659  Remitter  is  an  ancient  term  in  the  law,  and  is  where  DttfinMonqf 
a  man  hath  two  titles  to  lands  or  tenements,  sail,  one  a  more 
ancient  (t.  e,  elder)  title,  and  another  a  later  title,  and  he 
cometh  to  the  land  by  the  later  title;  yet  the  law  will  adjudge 
him  in  by  force  of  the  elder  title,  because  the  elder  title  is  the 
more  sure  and  the  more  worthy  title.    And  then  when  a  nhumtum. 

6&9  Remitter  est  un  auncien  terme  en  la  ley,  et  est  lou  home 
ad  deux  titles  a  terres  ou  tenementes,  scil.  unpluis  auncien  title, 
et  un  autre  title  pluis  darrein,  et  il  vient  a  la  terre  per  le 
pluis  darrein  title  ;  unqore  la  ley  luy  ajuggera  eins  per  force 
del  pluis  eisne  title,  pur  ceo  que  le  pluis  eisne  title  est  le  pluis 
sure  title  et  le  pluis  digne  title,     Et  donques  quant  home  est 
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man  is  adjudged  in  by  force  of  his  elder  tide,  this  is  termed 
a  remitter  to  him,  for  that  the  law  doth  admit  him  to  be  in 

EMompk.  the  land  by  the  elder  and  surer  title.  As  if  tenant  in  the 
tail  discontinue  the  tail,  and  afterwards  he  disseise  his  dis- 
continuee,  and  so  dieth  seised,  whereby  the  tenements  de- 
scend to  his  issue  or  cousin,  inheritable  by  force  of  the  tafl: 

Remitter  by     in  this  casc  this  is  to  him  to  whom  the  tenements  descend, 

<lesoent; 

toitmeintttU,  who  hath  right  by  force  of  the  tail,  a  remitter  in  the  tail, 
because  the  law  shall  put  and  adjudge  him  to  be  in  by  force 
of  the  tail,  which  is  his  elder  title;  for  if  he  should  be  in  by 
force  of  the  descent,  then  the  discontinuee  might  have  writ 
of  entry  «ur  dUseitin  in  the  per  against  him,  and  reeover  the 
tenements  and  his  damages.  But  insomuch  as  he  is  in  in  his 
remitter*  by  force  of  the  tail,  the  title  and  the  interest  of  the 
discontinuee  is  utterly  annulled  and  defeated. 

€Qugge  eins  per  force  de  eon  eiene  title,  ceo  est  a  Ivy  dit  mh 
remitter,  pur  ceo  que  la  ley  luy  mette  destre  eins  en  la  terre 
per  le  pluis  eisne  et  sure  title.     Sieome  tenaunt  en  le  faille 
discontinua  le  teUlle,  et  puis  il  disseisist  son  discontinuSj  et 
issint  tnorwt  seisi,  per  que  les  tenementes  descendowU  a  «or 
issue  ou  cosyn,  enheritable  per  force  de  le  taUle:  en  eeo  casj 
ceo  est  a  luy  a  qui  les  tenementes  descendount,  qui  ad  droit  per 
force  de  le  taille,  un  remitter  en  le  taUle,  pur  ceo  que  la  ley 
luy  mettera  et  ajuggera  destre  eins  per  force  de  le  taille,  que 
est  son  eisne  title;  qar  sil  serroit  eins  perforce  de  le  diseent, 
donques  le  discontinue  puissoit  aver  brief  dentri  sur  dissei- 
sin en  le  per  envers  luy,  et  reeoverer  les  tenementes  et  ses  da- 
mages,    Mes  entant  que  il  est  eins  en  son  remitter*  per 
force  de  le  taille,  le  title  et  le  interesse  le  discontinue  est  tout 
oustrement  aniente  et  defete. 


*  The  word  eins  is  not  in  Lettou  Sf  M.,  MackL,  or  JBoA./  and  the 
words,  en  s(m  remitter ^  are  not  given  in  those  editions  of  RasteWt  Transl. 
since  Powell  1551,  and  Marehe  1556,  viz,  by  Tottyl  1556,  and  sub- 
sequently to  1661.  The  common  French  copies  read  eint  en  fon  remitter^ 
which  has  been  corrupted  to  en. 


S886L 
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660  Also,  if  the  tenant  in  the  tail  infeoff  in  fee  his  son,  orliis  Tfmfinffmmu 

fffttHfOHt  In 

cousin  inheritable  by  force  of  the  tail,  the  which  son  or  cousin  tautohuimut 
at  the  time  of  the  feoffment  is  within  age,  and  afterwards  the  JJ^ '■'**■ 
tenant  in  the  tail  die,  and  he  to  whom  the  feoffment  was  made 
is  his  heir  by  force  of  the  tail,  in  the  tail;  this  is  a  remitter  to 
the  heir  in  the  tail  to  whom  the  feoffment  was  made:  for  albeit 
that  during  the  life  of  the  tenant  in  the  tail  who  made  the 
feoffment,  such  heir  shall  be  adjudged  in  by  force  of  the  feoff- 
ment, yet  after  the  death  of  the  tenant  in  tail,  the  heir  shall 
be  adjudged  in  by  force  of  the  tail,  and  not  by  force  of  the 
feoffment.     For*  although  that  such  heir  were  of  full  age  at  nemuter 

Q0OUU  CnOTtPO 

the  time  of  the  death  of  the  tenant  in  the  tail  who  made  the  or  imw.— &s 
feoffment,  this  maketh  no  matter,  if  the  heir  were  within  age 
at  the  time  of  the  feoffinent  made  to  him.    And  if  such  heir, 
being  within  age  at  the  time  of  such  feoffment,  cometh  to 
full  age,  liying  the  tenant  in  tail  that  made  the  feoffment, 

660  Item,  «  le  tenaunt  en  U  taille  enfeoffa  en  fee  mmfiU  au 
son  cosyn  enheritable  per  force  de  le  taille,  le  quel  Jitz  ou 
eosyn  al  temps  delfeoffement  est  deins  age,  et  puis  le  tenaunt 
en  le  taille  devia,  et  celuy  a  qui  le  feoff ement  fuist  fait  est  son 
heire  per  force  de  le  taille,  en  le  taille;  ceo  est  un  remitter  al 
heire  en  le  taille  a  qui  le  feoff  ement  fuist  fait :  qar  coment  que 
duraunt  la  vie  le  tenaunt  en  le  taille  qui  fist  lefeoffement,  tiel 
heire  serra  ajugge  eins  per  force  de  le  feoffement,  unqore 
apres  la  mart  le  tenaunt  en  le  taille,  leire  serra  ajugge  eins 
per  force  de  le  taille,  et  nemy  per  force  de  le  feoffement, 
Qar*  coment  que  tiel  heire  fuist  de  pleyn  age  al  temps  de  le 
murrant  de  le  tenaunt  en  le  taille  qui  fist  le  feoffement,  ceo 
ne  fait  ascun  matere,  si  leire  fuist  deins  age  al  temps  del 
feoffement  fait  a  luy,  Et  si  tiel  heire,  esteaunt  deins  age  al 
temps  de  tiel  feoffement,  vient  a  pleyn  age,  vivaunt  le  tenaunt 


*  This  word  FoTf  Mr,  Ritso  observes,  wonld  have  been  more  accu- 
rately written  And ;  for  this  is  rather  an  amplification  than  a  conclusion. 
^Ritso's  Introd.  113. 
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thedoetritteqf 

nmitttt  iff 

thtanoontean 

beboihagnU 

MtdpaHcntf 

i.  e.lAeMr 


MmMfr* 


and  80  being  of  fiiD  age,  he  chargeth  by  his  deed  the  same 
land  with  a  common  of  pastnre,  or  with  a  rent-charge,  and 
afterwards  the  tenant  in  tail  dieth;  now  it  seemeth  that  the 
land  is  discharged  of  the  common,  and  of  the  rent,  for  this 
that  the  heir  is  in  bj  another  estate  in  the  land  than  he  was 
at  the  time  of  the  charge  made,  insomuch  as  he  is  in  his  re- 
mitter hj  force  of  the  tail,  and  so  the  estate,  which  he  had  at 
the  time  of  the  charge,  is  utterly  defeated. 

^1  Also,  a  principal  cause  why  such  heir  in  the  cases  afore- 
said, and  other  like  cases,  shall  be  said  to  beinmlna  remit- 
ter, is,  for  this  that  there  is  not  any  person  against  whom  he 
can  sue  his  writ  of  Farmedan :  for  against  himself  he  cannot 
sue,  and  he  caimot  sue  against  any  other,  for  none  other  is 
tenant  of  the  freehold ;  and  for  that  reason  the  law  adjudgeth 
him  in  in  his  remitter,  scil,  in  such  plight,  as  if  he  had  law- 
fully recoYcred  the  same  land  against  another,  &c. 

^^  Also,  if  land  be  entailed  to  a  man  and  to  his  wife, 
and  to  the  heirs  of  their  two  bodies  begotten,  who  have  issue 


en  le  taille  qui  Jist  le  fecffement^  et  imnt  esteautU  de  pleyn 
age,  U  chargea  per  eon  fait  mesme  la  terre  ove  un  eomen  de 
pasture^  ou  ove  tm  rente-charge,  et  puis  le  tenaunt  en  le  taille 
moruet ;  ore  U  semhle  que  la  terre  est  discharge  de  le  comen^  et 
de  le  rente,  pur  eeo  que  leire  est  eins  dautre  estate  en  la  terre 
que  Ufidst  al  temps  de  la  charge  fait,  entant  que  U  est  en  son 
remitter  per  force  de  le  taille,  et  issint  testate,  que  U  aooit  al 
temps  de  le  charge,  est  oustrement  d^ete. 

^1  Item,  un  principal  cause  est  pur  que  tiel  heire  en  les 
cases  avauntdites,  et  autres  causes  semblables,  serra  dU  en 
son  remitter,  est,  pur  ceo  que  il  ny  ad  ascun  persone  ewoers 
qui  il  poet  suer  son  brief  de  Formedon:  qar  enters  lug  mesme 
il  nepoet  suer,  et  il  ne  poet  suer  envers  nul  autre,  qar  nul 
autre  est  tenaunt  del  franktenement ;  et  pur  celle  cause  la  ley 
luy  c^ugge  eins  en  son  remitter,  scil.  en  tiel  pUte,  sicome  il 
avoit  loialement  recovere  mesme  la  terre  envers  un  autre,  ^c, 

^^  Item,  si  terre  soil  tailU  a  un  home  et  a  safeme,  et  a 
les  heires  de  lour  deux  corps  engendres,  les  queux  ount  issue 
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a  daughter,  and  the  wife  die,  and  the  husband  take  another  Ronitbartoft 
wife,  and  hath  issue  another  daughter,  and  discontinue  the         ^' 
tail,  and  afterwards  he  disseise  the  discontinuee,  and  so  die 
seised,  now  the  hind  descendeth  to  the  two  daughters;  in  this  Tmmt»  in 
case,  as  to  the  elder  daughter,  that  is  inheritable  by  force  of 
the  tail,  this  is  a  remitter  but  of  the  moiety;  and  as  to  the 
other  moiety,  she  is  put  to  sue  her  action  of  Formedon  against 
her  sister:   for  in  this  case  the  two  sisters  are  not  tenants  in 
parcenry,  but  are  tenants  in  common,  for  that  they  be  in  by 
divers  titles;  for  the  one  sister  is  in  in  her  remitter  by  force  of 
the  entail,  as  to  that  which  to  her  belongeth;  and  the  other 
sister  is  in,  as  to  that  which  to  her  belongeth  in  fee-simple, 
by  the  descentyrom  her  father.  ^®  In  the  same  manner  it  is,  if  csjlj  JSn^ 
tenant  in  tail  infeoff  his  heir  apparent  in  the  tail,  the  heir  beiog  ^j^  ^  ^ 
within  age,  and  another  jointly*  in  fee,  and  the  tenant  in  the  J'JjJJ'oS^.?* 
tail  dieth;  now  the  heir  in  the  tail  is  in  his  remitter  as  to  the 

JUe^  et  la  feme  devia,  et  le  baron  prent  autre  feme,  et  ad  ieeue 
une  autre  JUe,  et  diseantinua  le  taUle,  et  puie  U  disseieiet  le 
discontinuS,  et  ieeint  monut  eeieie,  are  la  terre  descendist  a  lee 
deux  files;  en  ceo  case,  guaunt  al  eienefile,  que  est  enheritable 
perforce  de  le  taille,  ceo  est  ten  remitter forsque  de  le  moyti  ; 
et  quaunt  a  lautre  moyti,  ele  est  mys  a  suer  son  accion  de 
Formedon  enters  sa  soer :  qar  en  ceo  cos  Us  deux  soers  ne 
sount  pas  tenauntes  en  percenerie,  mes  sount  tenauntes  en  co- 
men,  pur  ceo  que  els  sount  eins  per  divers  titles  ;  qar  lun  soer 
est  eins  en  son  remitter  per  force  de  le  taUle,  quaunt  a  ceo  que 
a  luy  affiert;  et  lautre  soer  est  eins,  quaunt  a  ceo  que  a  luy 
affiert  enfee-eimple,  per  le  discent  son  pere,  ^^  Hn  mesme  le 
manere  est,  si  tenaunt  en  le  taUle  enfeoffa  son  heire  apparaunt 
en  le  taille,  esteaunt  leire  deins  age,  et  un  autre  jointement* 
en  fee,  et  le  tenaunt  en  le  taille  morust ;  ore  leire  en  le  taille 


*  All  the  copies  of  Baaieir 8  TnmLi  and  the  later  French  copies,  read 
thia  word  joint 'tenant. 
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'  one  moiety,  and  as  to  the  other  moiety  he  is  put  to  his  writ 
of  Formedon, 
No  nrnitter         ^^  Also,  if  tenant  in  the  tail  infeofF  his  Keir  apparent,  the  heir 
^^/«£"  to  Se  heing  of  full  age  at  the  time  of  the  feoffinent,  and  afterwards 
1 600.'  the  tenant  in  the  tail  die;  this  is  not  remitter  to  the  heir, 

because  it  was  his  folly,  that  he  being  of  fiill  age  would  take 
such  feoffment,  &c.   But  such  folly  cannot  be  adjudged  in  the 
heir  being  within  age,  &c.,  at  the  time  of  the  feoffment. 
RmMttarh^  666  Also,  if  tenant  in  the  tail  infeoff  a  woman  in  fee,  and 

ZJ/btfurutM  in  die,  and  his  issue  within  age  taketh  the  same  woman  to  wife: 
iMMMfiiwM.  this  is  a  remitter  to  the  infant,  and  the  wife  then  hath  no- 
thing, because  the  husband  and  his  wife  are  but  as  one  person 
in  law.  And  in  that  case  the  husband  cannot  sue  a  writ  of 
Formedofiy  unless  he  willeth  to  sue  against  himself,  the  which 
should  be  inconyenient;  and  for  that  cause  the  law  adjndgeth 
the  heir  in  his  remitter,  for  this  that  no  folly  can  be  arrected 
(t.  e,  judged)  in  him,  being  within  age  at  the  time  of  the 
espousals,  &c.    And  if  the  heir  be  in  his  remitter  by  force  of 

eat  en  eon  remitter  guaunt  a  le  moytS,  et  qtuamt  a  lauire 
moytS  il  est  mye  a  eon  brief  de  Formedon. 

^^  Item,  ei  tenaunt  en  le  taUle  enfeofa  eon  heire  t^ppa-' 
raunt,  leire  eeteaunt  de  pleyn  age  al  tempe  de  le  feoff ement^ 
et  puU  le  tenaunt  en  le  taille  morust ;  ceo  nest  remitter  al 
heire,  pur  ceo  que  ilfuiet  eafolie,  que  il  estaunt  de  pleyn  age 
voille  prendre  tiel  feqfiement,  ^c,  Mee  tiel  folic  ne  poet  eetre 
ajugge  en  leire  eeteaunt  deins  age,  ^c,  al  tempe  de  lefeoffement. 

^^  Item,  ei  tenaunt  en  le  taille  enfeoffa  un  feme  en  fee,  ei 
morust,  et  son  issue  deins  age  prent  mesme  la  feme;  eest 
un  remitter  al  enfaunt,  et  la  feme  donques  nad  rien,  pur  ceo 
que  le  baron  et  sa  feme  sont  forsque  un  persone  en  ley.  Ei 
en  eel  cos  le  baron  ne  poet  suer  brief  de  Formedon,  sinon 
queil  voleit  suer  envers  luy  mesme,  le  quelserroit  inconvenient ; 
et  pur  celle  cause  la  ley  ajuggera  leire  en  son  remitter,  pur 
ceo  que  nulle  folic  poet  estre  arrette  a  luy  esteaunt  deins  age 
al  temps  despouselx,  ^c,    Et  si  leire  soit  en  son  remitter  per 
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the  entail,  it  followeth  by  reason  that  the  wife  hath  nothing, 
&c.,  for  insomuch  as  the  husband  and  wife  be  but  as  one  person,  |  a9i. 
the  laud  cannot  be  severed  by  moieties,  and  for  that  cause  1872. 
the  husband  is  in  his  remitter  of  the  whole:  but  otherwise  it 
is  if  such  heir  had  been  of  full  age  at  the  time  of  the  espou- 
sals, for  then  the  heir  hath  nothing  but  in  right  of  his  wife. 

^^  Also,  if  a  woman  seised  of  certain  land  in  fee  taketh  Remitter  to 
husband,  who  alieneth  the  same  land  to  another  in  fee,  and  oMoMfiMit/ 
the  alienee  letteth  the  same  land  to  the  husband  and  wife  for  tohutbtmdaitd 
term  of  their  two  lives,  saving  the  reversion  to  the  lessor  and  to 
his  heirs;  in  this  case  the  wife  is  in  in  her  remitter,  and  she 
is  seised  in  deed  in  her  demesne  as  of  fee,  as  she  was  before,  |G7i>67s- 
because  the  taking  back  of  the  estate  shall  be  adjudged  in 
law  the  deed  of  the  husband,  and  not  the  deed  of  the  wife; 
so  no  folly  can  be  adjudged  in  the  wife,  who  is  covert,  in 
such  case,  and  in  this  case  the  lessor  hath  nothing  in  the 
reversion,  because  the  wife  is  seised  in  fee:  ^  but  in  this  But  husband 
case  if  the  lessor  will  sue  action  of  waste  asainst  the  husband  though  w^f^t* 

rtndttad. 

force  de  le  taille,  il  enauyit  per  reason  que  la  feme  nad  riene, 
^c,  qar  entant  que  le  baron  et  la  feme  sount  come  une  per" 
eonCf  la  terre  ne  poet  eetre  severe  per  moyteee,  et  pur  celle 
cause  le  baron  est  en  son  remitter  de  lentiertS :  mes  autrement 
est  si  tiel  heire  Juist  de  pleyn  age  al  temps  de  les  espouselx^ 
qar  adonques  leire  nad  riensforsque  en  droit  safeme. 

^^  Item,  si  feme  seine  de  certeyn  terre  en  feeprent  baron, 
le  quel  aliena  mesme  la  terre  a  un  autre  en  fee,  et  l<dien4  lessa 
mesme  la  terre  al  baron  et  a  sa  feme  pur  terme  de  lour  deux 
vieSf  sitvaunt  la  revercion  al  Ussour  et  ases  heires;  en  ceo  cas 
la  feme  est  eins  en  son  remitter,  et  ele  est  seisie  en  fait  en  son 
demesne  come  defee,  sicome  elefuist  adevaunt,  pur  ceo  que  le 
reprisel  del  estate  serra  n^ge  en  ley  le  fait  le  baron,  et  ne- 
mtfe  le  fait  la  feme;  issint  nulls  folic  poet  estre  a^ugge  en 
la  feme,  que  est  covert,  en  tiel  cas,  et  en  ceo  cas  le  lessour 
nad  ascun  rien  en  la  revercion,  pur  ceo  que  la  feme  est  seisie 
en  fee :  ^  mes  en  ceo  cas  si  le  lessour  voiUeit  suer  accion  de 
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and  his  wife,  because  the  husband  hath  committed 
the  husband  cannot  bar  the  lessor  by  shewing  thia»  that  the 
taking  back  of  the  estate  made  to  him  and  to  his  wife  makcs^ 
a  remitter  to  his  wife,  because  the  husband  is  estopped  to  aaj 
this  against  his  own  feoffment  and  his  own  taking  back  of 
the  estate  for  term  of  life  to  him  and  to  his  wife,  and  yet  the 
lessor  hath  no  reversion,  for  this  that  the  fee-simple  is  in  the 
wife.    And  so  a  man  may  see  one  thing  in  this  case,  that  a 
man  shall  be  estopped  by  a  matter  in  deed,  although  no  writing 
by  deed  indented,  or  otherwise,  be  thereof  made.  ^^  But  if  in 
the  action  of  waste  the  husband  make  default  at  the  grand  dis- 
tress, and  the  wife  pray  to  be  receiYed,  and  is  receiyed,  she 
shall  well  shew  the  whole  matter,  and  how  she  is  in  her  remit- 
ter, and  she  shall  bar  the  lessor  of  his  action.  ^^  For  in  ejery 
instance  that  the  wife  is  received  for  default  of  her  husband, 
she  shall  plead  and  have  the  same  advantage  in  pU 


tpoit  entfers  le  baron  et  sa  /erne,  pur  ceo  que  le  baron  asod 
fait  wa»U  ^  baron  ne  poet  barrer  le  leuour  per  monstrer  C€0, 
que  le  reprisel  del  eetate  fait  a  luy  et  a  ea  feme  faU^  un  re- 
mitter a  sa  feme^  pur  eeo  que  le  baron  est  estoppe  a  dire  eeo 
eneontre  son  feqfement  et  son  reprisel  demesne  del  estate  pmr 
terme  de  vie  a  luy  et  a  sa  femey  et  unqore  le  lessour  nod  mdle 
revereion,  pur  eeo  que  le  fee-simple  est  en  la  femie.  Et  issini 
home  poet  veir  un  matere  en  eeo  cas,  que  home  serra  estoppe 
pet  un  matere  en  faity  coment  que  wuUe  eseripture  per  faU 
endente,  ou  autrement,  entsoitfait,  ^^  Mes  si  en  laeeion  de 
wast  le  baron  fait  defaut  a  le  ground  distres,  et  la  femepria 
destre  resceu,  et  soit  resceu,  ele  monstrera  bien  tout  le  matere, 
et  eoment  ele  est  en  son  remitter^  et  ele  barrera  le  lessour  de  son 
aeeion.  ^^  Qar  en  ehescun  eas  que  la  feme  est  reseeupur  dtfaui 
son  barony  ele  pledera  et  avera  mesme  hteantage  en  pleder. 


*  This  word  has  been  coirapted  m  the  later  copies  to  fiutty  was. 
reads,  quel  fait,  which  mates. 
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if  she  were  a  feme  sole,  &c.j  and  although  that  the  alienee 
made  the  lease  to  the  hushand  and  to  his  wife  by  deed  in- 
dented,  yet  this  is  a  remitter  to  the  wife :  and  also  although  the 
alienee  yielded  the  same  land  to  the  husband  and  to  his  wife 
by  fine  for  term  of  their  liyes,  yet  this  is  a  remitter  to  the 
wife,  because  feme  oovart  that  taketh  an  estate  by  fine  shall 
not  be  examined  by  the  justices. 

^  And  here  note  well,  that  when  any  thing  shall  pass  from  Femtntert 
the  wife  that  is  eoyert  of  husband  by  force  of  a  fine,  as  if  the  An«a»to0$- 
husband  and  his  wife  make  a  conusance  of  rieht  to  another,  hera»idhtr 
&c.,  or  make  a  grant  to  yield  to  another,  or  release  by  fine  "^t^'5*ff 
unto  another,  et  sie  de  simiiihus,  where  the  right  of  the  wife 
shall  pass  from  the  wife  by  force  of  the  same  fine;  in  all  such 
cases  the  wife  shall  be  examined  before  that  the  fine  be  taken, 
because  such  fines  shall  conclude  such  femes  covert  for  ever. 
But  where  nothing  is  moved  in  the  fine  but  only  that  the 
husband  and  wife  do  take  estate  by  force  of  the  said  fine; 

come  si  elefiUst/eme  9ole,  ^c,  et  eamentgue  laliendJUi  le  leeg 
al  baron  et  a  sa  feme  per  fait  endente,  uneore  eeo  eet  un  re^ 
mitter  a  la  feme ;  et  ausei  eoment  que  laUeiU  rendist  me&me  la 
terre  al  baron  et  a  ea  feme  per  fyn  pur  terme  de  lour  tnetf 
unqore  eeo  eat  un  remitter  a  la  feme,  pur  eeo  pie  feme  covert 
qui  prent  estate  per  fyn  ne  serra  mye  examine  per  lee 
juttieee, 

670  £t  hie  nota,  que  quand  aeeun  ehoee  pauera  de  la  feme 
qui  est  covert  de  baron  perforce  dun  fyn,  eieome  que  le  baron 
et  lafemefeeoni  un  eonuemnee  de  droit  aunautre^  ^.,  oufe» 
eoient  un  grauwt  et  rendre  a  un  autre,  et  sic  de  similibus,  lou 
le  droit  del  feme  paeseroit  de  la  feme  per  force  de  meeme  le 
fyn;  en  toutee  tielsf  eases  la  feme  serra  examine  devaunt 
que  lefyn  soit  aeeepte,  pur  eeo  tielx  fyns  eoncluderont  tielx 
femes  covertes  a  toutes  jours,  Mes  lou  riens  est  moete  en  le 
fynforsque  tantsolement  que  le  baron  et  sa  feme  prtignant 
estate  per  force  de  mesme  le  fyn ;    eeo  ne  eqneludera  la 

8S2 
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this  shall  not  ooDclude  the  wife,  for  this  that  in  sucli  case  she 
shall  never  he  examined. 
Hmdbmd^         671  Also,  if  tenant  in  the  tail  discontinue  the  taiL  and  hath 

Jbme  ftntt  in 

iMtttkjmgbaA  issue  a  daughter,  and  dieth,  and  the  daughter  heinff  of  full 
^S^^S^^SJ^  age  take  hushand,  and  the  discontinuee  make  a  lease*  of  this 
mSmT***  ^  *^®  hushand  and  to  his  wife  for  term  of  their  lives;  this  is 
SMfonGTs.   n  remitter  [in  deedf]  to  the  wife,  and  the  wife  is  in  bj  Ibice 

of  the  tail,  Cawa  qua  supra, 

SSgnit  ^^  ^^'  ^^  ^^°^  ^  given  to  the  husband  and  to  his  wife,  to 

^^Sdnmd       ^^^^  ^^^  ^  ^^^^  ^  them  and  to  the  heirs  of  their  two  bodies 

mP£^mc   begotten,  and  afterwards  the  husband  alien  the  land  in  fee, 

tSrmtfi^Jl'    o^d  take  back  an  estate  to  him  and  to  his  wife  for  term  of 

^ilitlS^iobZt,   their  two  Hves;  in  this  case  this  is  a  remitter  in  deed  to  the 

husband  and  to  his  wife,  maugre  the  husband;  for  it  cannot 

be  a  remitter  in  this  case  to  the  wife  unless  it  be  a  remitter 

to  the  husband,  because  the  husband  and  wife  be  but  one 

feme,  pur  ceo  que  en  tiel  caa  ele  jammea  ne  9erra  myt 
examine, 

^1  Item,  ei  tenaunt  en  le  faille  diseontinua  le  taiUe,  et  ad 
iseue  Jile,  et  tnorust,  et  la  file  esteaunt  de  pleyn  age  prent 
baron,  et  le  discontinuS  fait  un  leee*  de  ceo  al  baron  et  aea 

feme  pur  terme  de  lour  tnes;  eeo  est  un  remitter  al  feme,  et 
la  feme  est  eins  perforce  de  la  tatUe,  Causa  qua  supra. 

^3  Item,  si  terre  wit  done  a  le  baron  et  a  aa  feme,  a  aver 
et  tener  a  eux  et  a  lee  heiree  de  lour  deux  corps  enpendree,  et 
puis  le  baron  aliena  la  terre  en  fee,  et  reprent  estate  a  luy  et 
a  sa  feme  pur  terme  de  lour  deux  vies;  en  ceo  cae  ceo  est  un 
remitter  en  fait  a  le  baron  et  a  safeme,  maugre  le  baron  ;  qar 
il  ne  poet  estre  un  remitter  en  ceo  cas  a  la  feme  sinon  que  soit 
un  remitter  a  le  baron,  pur  ceo  que  le  baron  et  sa  feme  sount 


*  TliiB  word  has  been  coimpted  to  releete  in  the  later  copies, 
t  These  words  do  not  appear  in  any  French  copy,  but  are  given  In  all 
the  copies  of  RasMVt  Trans! . 
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person  in  law  (§  665),  though  the  husband  be  estopped  to 
claim  this  to  be  a  remitter  in  him  against  his  alienation  and 
his  own  reprisal,  as  b  said  before. 

^73  Also,  if  land  be  given  to  a  woman  in  the  tail,  the  re-  Dtseontinu- 
mainder  to  another  in  the  tail,  the  remainder  to  the  third  in  euiar  tenant  ts 
the  tail,  the  remainder  to  the  fourth  in  fee,  and  the  woman  anee^authe 
taketh  husband,  and  the  husband  discontinue  the  land  in  a  remitter  to 

\^  thapartietitat 

fee,  by  this  discontinuance  all  the  remainders  are  discon-  tmantuaf 

^  mitter  to  tht 

tinned.     For  if  the  wife  die  without  issue,  they  in  the  re-  remainder. 

'  •'  men,  upon  the 

mainder  shall  have  no  other  remedy  than  to  sue  their  writs  of  P]i^%'^., 

•'  1 452, 4A3. 471, 

FortMdon  in  the  remainder,  when  it  comes  to  their  time,  &c.  J^S^JSV 
But  if  after  such  discontinuance  estate  be  made  to  the  bus-  ^H^iS^^ 
band  and  his  wife  for  term  of  their  two  lives,  or  for  term  of  ^^^^H^ 
another's  life,  or  other  estate,  &c.,  for  that  this  is  a  re- 
mitter to  the  wife,  this  is  also  a  remitter  to  all  them  in  the 
remainder;  for  after  this  that  the  wife  that  is  in  her  re- 
mitter dieth  without  issue,  they  in  the  remainder  can  enter, 
&c.,  without  suing  any  action,  &c.     In  the  same  manner 

tout  un  mesme  persone  en  ley,  coment  que  le  baron  est  eatoppe 
de  claymer  eeo  estre  un  remitter  en  luy  eneountre  eon  aHetM- 
tion  et  eon  reprieel  demesne,  come  est  dit  adevaunt, 

^73  Item,  si  terre  soit  done  a  un  feme  en  le  taille,  le  re- 
meyndre  a  un  autre  en  le  taille,  le  remeyndre  a  la  tierce  en 
le  taille,  le  remeyndre  al  quarte  en  fee,  et  la  feme  prent 
baron,  et  le  baron  discontinua  la  terre  en  fee,  per  celle  dis- 
continuaunce  toutes  les  remeyndres  sent  discontinues,  Qar 
si  la  feme  demast  sauns  issue,  ceux  en  le  remeyndre  naveront 
ascun  remedie  forsque  de  suer  lour  briefi  de  Formedon  en  le 
remeyndre,  quant  atient  a  lour  temps,  ^e,  Mes  si  apres  tiel 
diseontinuoktnce  estate  soit  fait  a  le  baron  et  a  sa  feme  pur 
terme  de  lour  deux  vies,  ou  pur  terme  dautre  vie,  ou  autre 
estate,  ^c,  pur  ceo  que  ceo  est  un  remitter  al  feme,  eeo  est 
auxi  un  remitter  a  touts  ceux  en  le  remeyndre;  qar  apres  ceo  que 
la  feme  qui  est  en  son  remitter  morust  sauns  issue,  ceux  en  le  re- 
meyndre poient  entrer,  ^c,  saun^  ascun  accion  suer,  ^c.     En 
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is  it  of  those  that  haye  the  reversion  after   sach    entail, 
&c. 

<^74  Also,  if  a  man  let  a  house  to  a  woman  for  term  of  her 
life,  saying  the  reversion  to  the  lessor,  and  afterwards  one 
saeth  a  feigned  and  Mse  action  against  the  womaoy    and 
recovereth  the  house  against  her  hj*  default,    so   that  the 
woman  can  have  against  him  a  Quod  ei  dejbreeat,  aocording 
to  the  statnte  of  Westm.  2,  now  is  the  reversion  of  the  leaaor 
discontinued,  so  that  he  cannot  have  any  action  of  waste.    But 
in  this  case,  if  the  woman  take  husband,  and  he  that  re- 
covereth let  the  house  to  the  husband  and  his  wife  for  term 
of  their  two  lives,  the  wife  is  in  in  her  remitter  bj  force  €i 
the  first  lease;  ^^  And  if  the  husband  and  the  wife  cammit 
waste,  the  first  lessor  shall  have  against  them  writ  of  wastes 
for  this  that  insomuch  as  the  wife  is  in  in  her  remitter,  he 
is  remitted  to  his  reversion.     But  it  seemeth  in  this  case, 
if  he  that  recovereth  by  the  false  action  willeth  to  bring 
another  writ  of  waste  against  the  husband  and  his  wile, 


menne  le  manere  est  de  ceux  que  ount  Id  reverewn  epree  iiel 
taiUef  ^c. 

674  Item,  ei  home  leesa  un  meee  a  tin  feme  pur  terme  de  aa 
me,  eavitunt  la  revercion  al  leeeour^  etpuis  un  suisi  un/emt  ei 
faux  aecion  envere  la  feme,  ei  recoeeraet  le  mese  envere  ht^ 
per  defaute,  ieeint  que  la  feme  poet  aver  envere  luy  un  Quod 
ei  deforceat,  eolonques  leetatuit  de  JFestm,  aeconde,  ore  eet 
la  revercion  le  leseour  dieeontinue^  isaint  que  U  ne  poet  aver 
aaeun  aecion  de  wast,  Mes  en  ceo  eas  si  la  feme  prent  baron, 
et  eeluy  qui  recover ast  lessa  le  mese  al  baron  et  a  sa/eme  pur 
terme  de  lour  deux  vies,  la  feme  est  eins  en  son  remitter  per 
force  del  premier  lees;  ^75  £t  ^  ^  baron  et  la  feme  fount 
wast,  le  premier  lessour  aver  a  envers  eux  brief  de  wast,  pur  eeo 
que  entaunt  que  la  feme  est  eins  en  son  remitter,  il  est  remys  a 
sa  revercion,  Mes  il  semble  en  ceo  cas,  si  celuy  qui  reeoverast 
per  la  fatix  aecion  voiUe  porter  autre  brief  de  wast  envers  le 
baron  et  sa  feme,  le  baron  nad  autre  remedie  envers  luy,  mes 
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the  husband  hath  no  other  remedy  against  him^  but  to  make 
default  at  the  grand  distress,  &c,,  and  cause  his  wife  to 
be  received,  and  plead  the  matter  against  the  second  lessor, 
.and  shew  how  the  action,  whereby  he  recovered,  was  false 
and  feigned  in  law,  &c.,  so  the  wife  can  bar  him,  &c. 

676  Also,  if  the  husband  discontinue  the  land  of  his  wife,  Barm*t4u- 


and  afterwards  take  back  an  estate  to  him  and  to  his  wife,  f^,*?*!;^^ 
and  to  a  third  man,  for  term  of  their  lives,  or  in  fee,  this  J^^^J^ 
is  a  remitter  to  the  wife,  but  as  to  the  moiety;  and  for  •il**Sl^ 
the  other  moiety  it  behoveth  her  after  the  death  of  her  ^^J^j^ 
husband  to  sue  a  writ  of  Cui  in  mtd,  ^c.  fmT^' 

677  Also,  if  the  husband  discontinue  the  land  of  his  wife,  ^i,^  OMm^ 
and  go  beyond  sea,  and  the  discontinuee  let  the  same  land  to  tS/hH^a^ 


the  wife  for  term  of  her  life,  and  deliver  to  her  seisin,  and  !»;  STZmom- 
afterwards  the  husband  cometh*  and  agreeth  to  that  livery  oi  hmdtoiM 
seisin,  this  is  a  remitter  to  the  wife;  and  yet,  if  the  wife  had  remittsr eocte 

de  /aire  default  a  la  ground  diatrety  ^c,  et  causer  sa  feme 
desire  resceu^  et  pleder  le  matere  envers  le  secande  lessour, 
et  monstrer  coment  laeeian^  per  quel  ilreeaverast,  fuistfaux  et 

feynt  en  ley,  ^c,  issint  la  feme  poet  luy  harrer,  ^e. 

* 

676  Item,  si  le  haron  dtsamtinua  la  terre  sa  feme,  et 
puis  reprent  estate  a  luy  et  a  sa  feme,  et  a  tierce  home, 
pur  terme  de  lour  vies,  ou  en  fee,  ceo  est  un  remitter  a  la 
feme,  forsque  quant  a  la  moyti ;  et  pur  lautre  nwyti  ele 
coment  apres  la  mort  son  baron  de  suer  un  brief  de  Cui  in 
vita,  &c. 

677  Item,  si  le  baron  discontinua  la  terre  de  sa  feme,  et  ala 
oustre  le  mear,  et  le  discontinue  lessa  mesme  la  terre  alfeme 
pur  terme  de  sa  vie,  et  lyvera  a  luy  seisin,  et  puis  le  baron 
vient*,  et  agrea  a  eel  lyverd  de  seisin,  ceo  est  un  remitter  a 


*  The  later  French  copies  give  this  word,  retneni,  which  Sir  Edward 
Coke  translates  eometh  back,  bat  this  is  at  variance  with  the  four  earliest 
editions,  Redm,,  and  Berth.,  as  well  as  RagteWt  Transl. 
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been  sole  at  the  time  of  the  lease  made  to  her,  this  ahoaUd 
not  be  to  her  a  remitter;  but  insomuch  as  she  was  covert 
baron  at  the  time  of  the  lease  and  of  theliTeryof  seisin  made 
unto  her,  albeit  she  take  solely  the  hveiy  of  seisin,  this  was 
a  remitter  to  her,  because  a  feme  covert  shall  be  adjudged 
Qium  i0te-  as  an  infant  within  age  in  such  case,  &c.  Quare*,  in  this 
^^titfS^  case,  if  the  husband  when  he  cometh  back  willeth  to  dis- 
agree to  the  lease  and  tiyery  of  seisin  made  to  his  wife  in  his 


tend  M  Mr  re- 


[scmueque    abseucc,  whether  this  shall  oust  the  wife  of  her  remitter  f 

iMnny*— 500 

Co.  Lytt  307-      678  Also,  if  the  husband  discontinue  the  tenements  of  his 

U,]  ' 

Qwinb^htu-  wife,  and  the  discontinuee  is  disseised,  and  afterwards  the 

inorSft^  disseisor  let  the  same  lands  to  the  husband  and  his  wife  for 

tott?u^,  term  of  life,  this  is  a  remitter  to  the  wife.     But  if  the 

iouwcftoofw-  husband  and  his  wife  were  of  covin  or  consent  that  the  db- 

\ft^nat  seisin  should  be  made,  then  it  is  no  remitter  to  the  wife, 

fnud,  because  she  is  a  disseisoress:    but  if  the  husband  were 

la  feme;  et  unqore,  n  la  feme  fiuoit  sole  al  temps  del  Urn 
fait  a  luy,  ceo  ne  eerroit  a  luy  un  remitter;  mes  entaunt  que 
ele  Juist  covert  de  baron  a  temps  de  le  lees  et  de  le  lyverd  de 
seisin  fait  a  luy,  coment  pie  ele  prist  solement  le  lyneri 
de  seisin^  ceofiist  un  remitter  a  luy^  pur  ceo  que  feme  cooert 
serra  ajugge  sicome  enfaunt  deins  age  en  tiel  cas,  ^.  Qniere*, 
en  ceo  cas,  si  le  baron  quant  U  revient  voille  disagreer  a  le 
lees  et  lyver^  de  seisin  fait  a  sa  feme  en  son  absence^  si  ceo 
oustera  la  feme  de  son  remitter  ? 

678  Item,  si  le  baron  discontinua  les  tenementes  sa  feme, 
et  le  discontinue  est  disseisi,  et  puis  le  disseisour  lessa  tnesmes 
les  tenementes  a  le  baron  et  a  sa  feme  pur  terme  de  vie,  ceo 
est  un  remitter  a  la  feme.  Mes  si  le  baron  et  safemejurent 
de  covin  ou  consent  que  le  disseisin  doit  estre  fait,  donques 
il  nest  remitter  a  la  feme,  pur  ceo  que  ele  est  disseiseresse : 


*  This  gwere,  although  it  is  given  in  every  copy  of  Lytileton,  may  be 
questioned,  as  the  copies  vary,  although  the  variationa  are  not  mafeeriaL 
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of  covin  and  consent  to  the  disseisin,  and  not  the  wife, 
then  such  lease  made  to  the  wife  is  a  Teinitter»  because  no 
default  was  in  the  wife. 

^79  Also,  if  such  discondnuee  had  made  estate  of  freehold  The^^nf* 
to  the  husband  and  to  his  wife  by  deed  indented,  upon  d^fWeonM^ 
condition,  sail,  reserving  to  the  discontinuee  a  certain  rent,  renamr 
and  for  default  of  payment  a  re-entry,  and  because  the  rent 
is  behind,  the  dbcontinuee  entereth,  of  this  entry  the  wife  shall 
have  assise  of  novel  duaeisin,  after  the  death  of  her  hus- 
band, against  the  discontinuee,  because  the  condition  was 
wholly  annulled,  insomuch  as  the  wife  was  in  in  her  remitter, 
yet  the  husband  with  his  wife  cannot  have  an  assise,  because 
the  husband  is  estopped,  &c. 

^^  Also,  if  the  husband  discontinue  the  tenements  of  his  Remitter 

maugrele 

wife,  and  take  back  an  estate  to  him  for  term  of  his  life,  the  C?^/_.  ^ 
remainder  after  his  decease  to  his  wife  for  term  of  her  life,  in  **!»f*»«!?  **• 
this  case  this  is  no  remitter  to  the  wife  during  the  life  of  the  JJJiySJjjJJ* 

met  9%  le  baron  JUist  de  covin  et  consent  a  le  disseinn,  et 
netnye  la  feme^  donques  tiel  lees  fait  al  feme  est  un  remitter, 
pur  ceo  que  nul  de/autejkist  en  la  feme. 

^79  Item,  si  tiel  discontinuS  fesoit  estate  de  /ranktenement 
al  baron  et  a  sa/eme  per /ait  endente,  sur  eondicionf  scil.  re- 
servant  al  diseontinuS  un  certeyn  rente,  et  pur  de/aute  de 
ptxiement  un  re-entrS,  et  pur  ceo  que  le  rente  est  aderere, 
le  discontinue  entre,  de  eel  entrS  la  feme  avera  un  assise  de 
no.  diss.,  apres  la  mart  son  baron,  envers  le  discontinue,  pur 
ceo  que  la  condicion  fuist  tout  oustrement  aniente,  entant 
que  la  fem/e  fuist  en  son  remitter,  unqore  le  baron  ovesque  sa 
feme  ne  poient  aver  assise,  pur  ceo  que  le  baron,  est  es' 
toppe,  ^c. 

^^  Item,  si  le  baron  discontinua  les  tenementes  sa  feme, 
et  reprist  estate  a  luy  pur  terms  de  sa  vie,  le  remeyndre 
apres  son  decesse  a  sa  feme  pur  terms  de  sa  vie,  en  ceo 
COS  ceo  nest*  remitter  a  la  feme  duraunt  la  vie  le  baron, 

*  In  Leiiou  8f  M.,  Machl.,  uid  Roh,,  this  word  is  printed  e»i. 
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to  husband  (&),  because  daring  the  life  of  the  husbaiid  the  wih 
mnnuuar'f  hath  Qothing  in  the  freehold.  But  if  in  this  case  the  wife 
McAiMtaMft    sarviye  the  husband,  this  is  a  remitter  to  the  wife»  because  a 


freehold  in  law  is  cast  upon  him»  mangre  the  wife  (i.  e.  against 
Bemittereui-  her  Will);  and  insomudi  as  she.  cannot  have  action  •g^wiat 
waived.  any  other  person,  and  against  herself  she  cannot  have  acdon, 

mittennaugre  therefore  shc  is  in  her  remitter:  for  in  this  case,  althoo^ 
the  wife  doth  not  enter  into  the  tenements,  yet  a  stranger 
that  hath  cause  to  have  action  may  sue  his  actioB  ^gaiiMi 
the  wife  for  the  same  tenements,  because  she  is  tenant  in 
tei^  In     law,  though  she  be  not  tenant  in  deed  (c);  ^^  for  tenant  of 


jMBCT  in         freehold  in  deed  is  he,  who,  if  he  be  disseised  of  the  fiieefaold, 
may  have  assise,  but  tenant  in  law  before  his  entry  shall  not 


pur  eeo  que  duraunt  la  vie  le  haron  la  feme  nod 
en  le  Jranktenemeni.  Mea  ei  en  ceo  cos  la  /erne 
quiet  le  baron,  eeo  eet  un  remitter  a  la  feme,  pur  eeo  que 
un  franktenement  en  ley  est  gette  eur  Itxy^  maugre  la  feme*  /  ei 
entant  que  ele  ne  poet  aver  aeeion  envere  nul  autre  pereeme^ 
et  enoere  luy  meeme  ele  ne  poet  aver  aeeion,  pur  eeo  que 
ele  eet  en  eon  remitter  :  qar  en  ceo  cat,  eomeni  que  la  fe 
nentrapas  en  lee  tenementee,  unqore  un  eetraunge  qui  ad 
daver  aeeion  poet  euer  son  aeeion  envere  la  feme  de 
lee  tenementee,  pur  ceo  que  ele  eet  tenaunt  en  ley,  content  que 
ele  ne  eoit  tenaunt  en  fait ;  ^^  qar  tenawU  de  franktenement 
en  fait  eet  celuy,  qui  eil  eoit  diaeeiei  de  franktenement  poet 
aver  aeeiee,   mee  tenaunt  en  ley  devaunt  eon  entri  navera 


*  ThiB  word  has  been  misprinted «o«ii  in  Leitou  Sf  M.t  MeeU.,  JKoA., 
and  all  sabseqnent  editions.    The  text  is  aooording  to  Pap,  M8, 


(b)  For  it  is  a  settled  principle     who  has  but  a  remainder, 
that  there  can  be  no  remitter  with-         (c)  By  the  same  reason,  the  has- 


ont  nnity  of  right  and  possession,  band  cannot  by  his  dissent  devest 
9eil.  possession  in  deed  or  in  law ;  the  remitter  of  his  wife.  See  §  677 
and  here  there  is  neither  in  the  wife,      (in  the  qwtre). 
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have  assise*.  And  if  a  man  seised  in  fee  of  certain  land, 
bath  issue  a  son,  who  taketh  wife,  and  the  father  dieth 
seised,  and  afterwards  the  son  dieth  before  anj  entry  made 
by  him  into  the  land,  the  wife  of  the  son  shall  be  endowed  in 
the  land,  and  yet  he  had  no  freehold  in  deed,  but  he  had 
a  fee  and  freehold  in  law.     And  so  note  well,  that  a  Prueeipe  steajimoir 

<HAtt    •  fan 

quod  reddat  may  as  well  be  maintained  against  him  that  coU«to(^*ic 

bath  the  freehold  in  law,  as  against  him  that  hath  the  free-  mMn^fhuu- 

bold  in  deed.     ^82  Also,  if  tenant  in  the  tail  hath  issue  two  y^„^^  ^  ^^ 

sons  of  full  age,  and  he  let  the  land  entailed  to  the  elder  ^SSZ%!^ 

son  for  term  of  his  life,  the  remainder  to  the  younger  son  SMr!mm^ 


for  term  of  his  life,  and  after  the  tenant  in  the  tail  die;  ^^St^TtoHm 

in  this  case  the  eldest  son  is  not  in  in  his  remitter,  because  tttaiitS^ 

he  took  estate  of  his  father.     But  if  the  elder  die  without  the'Mtttmm 

issue  of  his  body,  then  this  a  remitter  to  the  younger  bro-  Sn??^ 

ther,  because  he  is  heir  in  the  tail,  and  a  freehold  in  law  is  wnmgktioam 

Ifmngeiit,  be- 
eauttheia 
heirbt  tailt 

mye  oisise*,     Et  ti  home  seisi  de  eerteyn  terre,  ad  iutie  fits  andjuuettate 

quel  prent  feme,  et  le  pere  devie  eeiei,  etpuis  lefitr  devie  de^  east  tqten  him, 

vaunt  aseun  entrS  fait  per  luy  en  la  terre,  la  feme  le  fits 

serra  endowe  en  la  terre,  et  unqore  U  navoit  nul  frankte' 

nement  en  /ait,  mee  il  avoit  un  fee  et  /ranktenement  en  ley. 

Et  iseint  nota,  quod  Praecipe  quod  reddat  poet  auxibien  eetre 

maintenue  envers  eeluy  qui  ad  franktenement  en  ley,  sicome 

envers  celuy  qui  ad  /ranktenement  en  /ait.     ^^  Item,  si  te- 

naunt  en  le  taille  ad  issue  deux  fits  de  pleyn  age,  et  il  lessa 

la  terre  taiUS  al  eisne  fitz  pur  terme  de  sa  vie,  le  remeyndre 

al  fits  puisne  pur  terme  de  sa  vie,  et  puis  le  tenaunt  en  le 

taille  morust ;  en  ceo  cas  leisne  fits  nest  pas  en  son  remitter, 

pur  ceo  queil  prist  estate  de  son  pere,     Mes  si  leisne  fits 

morust  sauns  issue  de  eon  corps,  donques  ceo  est  un  remitter 

al  puisne  frere,  pur  ceo  queil  est  heire  en  le  taiUe,  et  un 


*  All  copies  since  the  three  earliest  read  this  passage  thus,  viz, — Mea 
tenaunt  de  franktenement  en  ley  devawU  eon  enir^  tn  fait,  navera  mye 
aesiee,    RaetelVe  Transl.  accords  with  the  text. 
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fallen  to*  and  cast  upon  him  bj  force  of  the  remainder,  and 
ll^l^f^     there  is  none  against  whom  he  can  sue  his  action,  &c.     ^^  In 


htttnMmjf    the  samc  manner  it  is,  where  a  man  is  disseised,  and  the 

two  pt9CtuUtg 

•"'f*'^  disseisor  dieth  thereof  seised,  and  the  tenements  descend  to 
his  heir,  and  the  heir  of  the  disseisor  make  a  lease  to  a  man 
of  the  same  tenements  for  term  of  his  life,  the  remainder  to 
the  disseisee  for  term  of  life,  or  in  the  tail,  or  in  fee,  and 
the  tenant  for  term  of  life  die,  now  this  is  a  remitter  to  the 
disseisee,  &c.  Causa  qua  supra^ 
Waiver  of  ^^  Also,  if  tenant  in  the  tail  infeoff  his  son  and  another, 

of  ramitter.     by  his  deed,  of  the  land  entailed,  in  fee,  and  livery  of  seisin 

/rankienement  en  le  ley  eat  eaehue*  et  gette  tur  luyper  Jbree 
de  le  remeyndre,  et  ily  ad  nul  envere  qui  U  poet  wer  mok  ae^ 
ciany  ^c.  ^^  En  mesme  le  manere  eaty  lou  home  aoit  duedsij 
et  le  dUeeiaour  ent  morust  eeiti,  et  lee  tenementee  deacendotU 
a  eon  keire,  et  leire  le  diseeieour  fait  un  leea  a  ten  home 
de  meemee  lee  tenementee  pur  terme  de  ea  m>,  le  remeyndre  a 
le  dieeeiei  pur  terme  de  vie,  ou  en  le  taille,  ou  en  fee,  et  le 
tenaunt  a  terme  de  vie  moruet,  ore  eeo  eat  un  remitter  al  die^ 
aeiai,  ^.     Causa  qua  supra. 

^^  Item,  ai  tenaunt  en  le  taille  enfeoffa  aon  fitz  et  m 
autrey  per  aon  foity  de  la  terre  tailli,  en  fee,  et  lyveri  de 


*  In  the  editions  bj  Tittiyl  1557,  1567,  1572, 1577,  and  aU  the  snbte- 
qnent  editions,  and  in  the  edition  of  1671  (French  and  Engltah),  this 
word  is  erroneoQslj  printed  e»ehete,  etekeaied.  Sir  Edward  Oakt's 
Transl.  follows  this  cormpted  reading. 

t  This  section  was  deemed  an  addition  by  West,  who  indades  it  in  a. 
flower,  in  his  first  sectioned  edition  of  1581  ;  but  in  Totter e  expurgated 
editions  of  1557,  this  section  is  giyen,  and  it  also  appears  in  aU  prerioos 
editions,  RattelTe  Transl.,  and  the  Comb.  M8S,  In  the  later  editions, 
this  section  commences  with  Nbia,  Sir  Bdward  CoH  remarks  upon 
the  sign  which  denotes  this  to  be  an  addition  thus,  viz, — It  should  aeem 
by  this  mark,  that  this  was  an  addition  to  Lyitleton,  but  it  is  of 
LyttleiofCe  own  words,  and  agreeth  with  the  origninal,  saving  the  origi- 
nal  began  this  section  thus,  Item  si,  ^e.^Cb.  Ljftt,  359.  a. 


ioOttttm, 
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is  made  to  the  other  according  to  the  deed,  the  son  neither  Tutmnntmu 
knowing  thereof,  nor*  agreeing  to  the  feoffinent,  and  after-  oihertmdku 
wards  he  that  took  the  liyery  of  seisin  dieth,  and  the  son  methmreogniB' 
neither  occapieth  the  land,  nor  taketh  any  profit  of  the  land 
during  the  life  of  the  father,  and  afterwards  the  father  dieth, 
now  this  is  a  remitter  to  the  son,  because  the  freehold  is  cast 
upon  him  by  the  survivor:  and  no  default  was  in  him, 
because  he  never  agreed,  &c.,  in  the  life  of  his  father,  and 
there  is  none  against  whom  he  may  sue  his  writ  of  Far- 
medariy  ^e.     ^^  For  if  a  man  be  disseised  of  certain  land,  cuBuotenb^ 
and  the  disseisor  make  a  deed  of  feo£Fment,  whereby  he  •mttautattl 
infeofPeth  B.,  C,  and  D.,  and  the  liyery  of  seisin  is  made  wiawatat^f^ 
to  B.  and  C,  but  D.  was  not  present  at  the  livery  of  seisin,  "of 
nor  eyer  agreed  to  the  feoffinent,  nor  ever  willed  to  take  the 
profits,  &c.,   and  a^rwards  B.  and  C.  die,  and  D.   sur- 
yive  them,  and  the  disseisee  bring  his  writ  upon  disseisin 

aeisin  est  fait  a  lautre  accordant  al  fait^  le  fitz  nient  conu* 
sant  de  ceo,  ne*  agreant  a  le  feqfi^efnent,  et  puis  celuy  qui 
prist  le  lyverd  de  seisin  devia,  et  lefitz  ne  occupia  la  terre,  ne 
prent  ascun  profit  del  terre  duraunt  la  vie  le  pere,  et  puis  le 
pere  morust,  ore  ceo  est  un  remitter  a  le  fitz,  pur  ceo  que 
le  franktenement  est  gette  sur  luy  per  le  survivour :  et  nul 
de/autefiUst  en  luy,  pur  ceo  quil  ne  unques  agrea,  ^c,  en  la 
vie  son  pere,  et  il  ad  nul  envers  qui  il  poet  pursuer  son  brief 
de  Formedon,  &c.  ^^  Qar  si  home  soit  disseisi  de  cer^ 
teyn  terre,  et  le  disseisour  fait  un  fait  de  feoffement,  per 
quel  enfeoffa  B,,  C,  et  D,,  et  le  lyver%  de  seisin  est  fait 
a  B.  et  C,  mes  D.  ne  fuist  al  lyver9  de  seisin,  ne  unques 
agrea  a  le  feoffement,  ne  unques  voille  prendre  les  profites, 
^c,  et  puis  B,  et  C.  devieront,  et  D.  eux  survesquist,  et  le  dis' 
seisi  porta  son  brief  sur  disseisin  en  le  per  enversD.,  mesmeeeluy 


*  This  word,  ne,  is  omitted  in  7b//y/1585,  1588,  1591 »  and  in  tbe 
edition  1671  (French  and  English). 
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intht per  against  D.»  this  same  D.  shall  shew  all  the  matter, 

and  how  that  he  never  agreed  to  the  feoffment,  and  so  he  sfaafl 

dischai^  hhnself  of  damages,  so  that  the  demandant  shafl 

reooTer  no  damages  against  him,  although  he  be  tenant  of 

the  freehold  of  the  land.    And  yet  the  statute  c^  Gkraoeater 

(cap.  1)   directs,   that  the  disseisee  recover  damagea   in  a 

writ  of  entry  fomided  upon  the  novel  disseisin  against  him 

Thi» umtp$-    that  is  found  tenant;  and  this  is  a  proof  in  the  other  case, 

tmim.Vn,  that  insomuch  as  the  issue  in  the  tail  cometh  to  the  fireehold, 

1to*te     and  this  not  by  his  act,  nor  by  his  agreement,  that  after  the 
if 


a^immuna.  death  of  his  fiither  this  is  a  remitter  to  him,   inaomadi 
nMftfi^om     as  he  cannot  sue  action  of  Formedon  against  any  other  per- 


Mmtobe 


fln  obhtf  or 


M« 


son,  &c. 

^^  Also,  if  an  abbot  alien  the  land  of  his  house  to  w^^^^h^ 
in  fee,  and  the  alienee  by  his  deed  chai^  the  land  with  a 
iai!mlaS\^  rent-charge  in  fee,  and  afterwards  the  alienee  infeoff  the 
abbot  with  licence,  to  have  and  to  hold  to  the  abbot  and  to 
bis  successors  for  ever,  and  afterwards  the  abbot  die,  and 
another  is  chosen,  and  made  abbot;  in  this  case  the  abbot 

D.  moHBtrera  tout  U  tnatere^  et  eoment  que ilneunquee  t^rem m 
le  feofi'ement,  et  imnt  il  dUehargera  luy  de  damagee^  imnt  fue 
le  denuamdant  ne  reeovera  aecwM  damtigee  etuere  luy^  eomemi 
quU  wit  tenaunt  del  /ranktenement  del  terre,  Et  umfote 
leetatuit  de  Ghueeef  voet,  que  le  dieeeiei  reeovera  cfaanyat 
en  hrifff  de  entre  Jbundu  eur  le  notel  dUeeitin  vere  eebty  qui 
eet  trove  tenaunt;  et  eeo  eet  un  prove  en  lautre  eat,  que  en- 
taunt  que  lieeue  en  le  taiUe  avient  a  le  /r€mktenement,  et  eeo 
nemy  pereonfait^  ne  per  eon  agreement ^  que  apree  la  mart  eon 
pere  eeo  eet  un  remitter  a  lug,  entaunt  que  il  ne  poet  euer 
aedon  tie  Formedon  envere  nul  autre  pereone,  ^. 

^^  Item,  ei  un  abbS  aUena  la  terre  de  eon  meamm  a  un 
autre  en  fee,  et  lalienS  per  eon  fait  ehargea  la  terre  ovesque 
un  rent-charge  en  fee,  et  puie  laUenS  enfeoff  a  labbi  oveeque 
licence,  a  aver  et  tener  al  abbi  et  a  eee  eueeeeeoure  a  toutz 
joure,  et  puis  labbS  moruet,  et  un  autre  eet  eeUeu,  et  fnt 
abbi ;  en  ceo  cos  labbi  qui  eet  le  eueeeeeour,  et  eon  eoveni. 


i 
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that  is  the  successor,  and  his  oonyent,  are  in  their  remitter, 
and  shall  hold  the  knd  discharged,  hecanse  the  same  abbot 
cannot  have  any  action,  or  a  writ  of  entrj  mne  auenau  eapi' 
tuli,  of  the  same  land  against  anj  other  person :  ^^7  In  the 
same  manner  it  is,  where  a  bishop  or  a  dean,  or  other  snch 
persons  alien,  &c.,  without  assent,  &e.,  and  the  alienee  charge 
the  land,  &c.,  and  afterwards  the  bishop  take  back  estate  of 
the  same  land  bj  licence  (d),  to  him  and  to  his  successors, 
and  afterwards  the  bishop  dieth;  his  successor  is  in  his  re- 
mitter, as  in  right  of  his  church,  and  shall  defeat  the  charge, 
&c.     Causa  91MI  mtpra. 

^^  Also,  if  a  man  sue  false  action  against  tenant  in  tail,  as  Faiiiflerorra- 
if  a  man  willeth  to  sue  aeainst  him  a  writ  of  entry  in  the  «ue  in  taUt 

_  .11..!  ,  ..111  {thenOeheing 

Poaty  supposing  by  this  wnt  that  the  tenant  m  tail  had  not  <^  rtn^ 


his  entry,  but  by  A.  of  B.,  who  dbseised  the  grandfather  of  ^^2^^ 

the  demandant,  and  this  wgge»tum  is  false,  and  he  reco-  2°!J2^,2||2fJ^ 

I 

wunt  en  lour  remitter,  et  tiendnmt  la  terre  diaeharge,  pur  ceo 
que  wMeme  labbi  ne  poet  aver  aeeun  aeeum,  ne  brief  dentre 
sine  assensu  capituH,  de  mesme  la  terre  envere  md  autre  per- 
mme:  ^7  En  meeme  le  manere  est,  lou  un  eveaque  ou  un  dean, 
ou  autree  tielx  pereonee  alienount,  ^e.,  eauna  aaaent,  ^.,  et 
lalienS  ckargea  la  terre,  ^.,  et  puia  leveaque  reprent  eatate 
de  meame  la  terre  per  licence,  a  luy  et  a  aea  aucceaaoura, 
et  puia  leveaque  devie;  aon  aucceaaour  eat  en  aon  remitter, 
come  en  droit  de  aon  eagUae,  et  defetera  le  charge,  ^c.  Causa 
qua  supra. 

^^  Item,  ai  home  auiat  faux  aeeion  envera  le  tenau$U  en  le 
taille,  aieome  home  voille  auer  envera  luy  un  brief  dentre  en  le 
Post,  auppoaaunt  per  aon  brief  que  le  tenaunt  en  le  taiUe  nad 
paa  aon  entri,  ainon  per  A.  de  B,,  qui  diaaeiaiat  laiel  le  de^ 
maundant,  et  ceo  eat  faux,  et  il  recovera  enoera  le  tenaunt  en 


(d)  That  is,  of  the  lung  and  of    mortmaiiii  whereof  see  more  before^ 
the  lords  immediate  and  mediate,     Stet.  140.— Gb.  Lptt.  360.  b. 
to  dispense  vriA  the  statutes  of 
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bemhaabv     Tereth  agfiinst  the  tenant  in  the  tail  hj  default^  and  anes  exe- 
faiMjorndtng,  ctttion,  and  afterwards  the  tenant  in  tail  dieth.  his  issue  can 
*ni»«rwim).      have  a  writ  of  Formedon  against  him  that  recoYereth;  and  if 
he  willeth  to  plead  the  recovery  against  the  tenant  in  tail,  the 
issue  can  say,  that  the  said  A.  of  B.  did  not  disseise  the 
grandfather  of  him  that  recovered  in  manner  as  his  writ  sap- 
poseth,  and  so  he  shall  falsify  his  recovery*    Also  siqppooe 
this  were  true,  that  the  said  A.  of  B.  did  disseise  the  grand- 
father of  the  demandant  that  recovered,  and  that  after  the 
disseisin,  the  demandant,  or  his  father,  or  his  grandfather  by 
a  deed  had  released  to  the  tenant  in  the  tail  all  the  rig^t 
which  he  had  in  the  land,  &c.,  and  this,  notwithstanding  he 
sueth  a  writ  of  entry  in  the  poBt  against  the  tenant  in  the 
tail,  in  the  manner  as  is  aforesaid,  and  the  tenant  in  tail  plead 
tit  answer  to  him,  that  the  said  A.  of  B.  did  not  disseise  his 
grandfather  in  such  manner  as  his  writ  supposeth,  and  upon 
this  they  are  at  issue,  and  the  issue  is  found  for  the  de- 
mandant, whereby  he  hath  judgment  to  recover,  and  sueth 
execution,  and  aft;erwards  the  tenant  in  tail  dieth,  his  issue 

le  taUle  per  de/aute,  et  emet  exeeucian,  et  puie  le  tenauni  en 
le  taiUe  morust,  eon  issue  poet  aver  brief  de  Formedon  emeers 
celuy  qui  reeovera ;  et  sU  voille  pleder  le  reeoverd  envers  le 
tenaunt  en  le  taille,  tissue  poet  dire,  que  le  dit  A,  de  B.  ne 
disseisist  point  laiel  eeluy  qui  reeoverast,  en  le  tnanere  eome 
son  brief  supposa,  et  issint  il  fauxera  son  recover^.     Auxi 
posito,  que  ceoftist  voire,  que  le  dit  A.  de  B,  disseisist  laiel 
le  demawndant  qui  recoverast,  et  que  apres  le  disseisin,  le 
demaundant,  ou  sonpere,  ou  son  aielper  unfait  avoit  relesse 
al  tenaunt  en  le  taille  tout  le  droit  quit  avoet  en  la  terre, 
^c,  et  eeo  nient  contristeaunt  il  suist  un  hritf  dentre  en  le 
post  envers  le  tenaunt  en  le  taille,  en  le  manere  come  eit 
avauntdit,  et  le  tenaunt  en  le  taille  pleda  a  luy,  que  le  dit  A. 
de  B.ne  disseisist  pas  son  aiel  en  le  manere  eome  son  brief 
supposa^  et  sur  eeo  sount  a  issue,  et  Ussue  est  trove  pur  le  de- 
maundant, per  que  il  ad  juggement  de  reeoverer,  et  suut 
execueion,  et  puis  le  tenaunt  en  le  taille  morust^  son  issue  poet 
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can  have  a  writ  of  Formedan  against  him  that  recoyered,  and 
if  he  will  plead  the  recovery  by  the  action  tried  against  his 
fiither,  tenant  in  tail,  then  he  can  shew  and  plead  the  release 
made  to  his  father,  and  so  the  action  which  was  sned,  feint  in 
law,  &c. 

<^  And  it  seemeth  that  a  feint  action  is  as  much  as  to  say  mgnedmd 
in  English,  a /eyned  action,  seU.  such  action  that  although  the  dutu»guu»mL 
words  of  the  writ  be  true,  yet  for  certain  causes  he  hath 
neither  cause  or  title  by  the  law  to  recover  by  the  same 
action.    And  false  action  is  where  the  words  of  the  writ  be 
false.    And  in  these  two  cases  aforesaid*  if  the  case  were 
such,  that  after  such  recovery,  and  execution  thereof  made, 
the  tenant  in  tail  had  disseised  him  that  recovered,  and 
thereof  died  seised,  whereby  the  land  descended  to  bis  issue, 
this  is  a  remitter  to  the  issue,  and  the  issue  is  in  by  force  of 
the  tail;  and  for  that  reason  I  have  put  the  two  cases  pre-  iseemte, 
ceding,  to  inform  thee,  my  son,  that  the  issue  in  the  taQ  by  A»*«i»fm»itt«* 
force  of  a  descent  made  unto  him  after  a  recovery  and  execu-  oion  recover^.] 

aver  un  brief  de  Formedon  enoers  eeluy  qui  recovera,  et  eil 
voet  pleder  le  reeaverd  per  le  aceum  trii  envers  son  pere, 
tenaunt  en  taUley  donques  il  poet  monstrer  et  pleder  le  reles 
fait  a  eon  pere,  et  issint  laeeion  que  fuiat  eue,  feynt  en 
ley,  ^. 

^80  Et  il  semble  que  feynt  aedon  eat  ataunt  adire  en 
English,  feyned  action,  scil.  tiel  accion  que  coment  que  Us 
parolx  de  le  brief  soni  wires,  unqore  pur  certeyn  causes  il 
nad  cause  ne  title  per  la  ley  de  recoverer  per  mesme  laccion. 
Etfaux  aedon  est,  lou  les  parolx  de  le  brief  sount  faux,  Et 
en  les  deux  cases  avauntditest  si  le  cas  Juist  tiel,  que  apres 
tiel  recover^  et  exeeucion  ent  fait,  le  tenaunt  en  le  taiUe  ust 
disseisi  celuy  qui  recovera,  et  ent  morust  seisi,  per  que  la 
terre  deseendist  a  son  issue,  ceo  est  un  remitter  al  issue,  et 
lissue  est  einsper  force  de  le  taille;  et  pur  celle  cause  jeo  ay 
mys  les  deux  cases  precedent es,  pur  enfourmer  toy,  mon  Jits, 
que  lissue  en  le  taille  per  force  dun  diseent  fait  a  luy  apres 
un  recover'^  et  exeeucion  ent  fait  envers  son  auncestre,  poet 

T  T 
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tion  thereof  made  against  his  ancestor,  can  be  also  well  in'  in 
his  remitter,  just  as  he  should  be  bv  the  descent  made  to  him 
after  a  discontinuance  made  bj  his  ancestor  of  the  entailed 
lands  by  feoffment  in  the  country,  or  otherwise,  &c. 
Theeflkctof        ^^  Also,  in  the  cases  aforesaid,  if  the  case  were  such,  that 
flDeii^o7ttae   after  that  the  demandant  had  judgment  to  recover  against 
i/Stant^ '    the  tenant  in  the  tail,  and  the  same  tenant  in  the  tail  die  before 
eoreiybifde-     BXij  cxccutiou  had  agaiust  him,  whereby  the  tenements  de- 
befitnencu-    sccud  to  his  issuc,  and  he  who  recoyereth  sueth  k  scire  yiaeias 
imteiaiv'       out  of  the  judgment,  to  have  execution  of  the  judgment 
shaaopoidex-  against  the  issue  in  the  tail,  the  issue  shall  plead  the  matter 
Mfler  of  there-'  gs  aforc  is  Said;   and  so  shall  prove  that  the  said  recovery* 
was  false  or  feint  in  law,  and  so  shall  bar  him  to  have  execu- 
tion of  (t.  e,  upon)  the  judgment,  &c. 
Upon  flea  cif        ^^  Also,  if  tenant  in  the  tail  discontinue  the  tail,  and  die« 
dUekiimero/    and  his  issue  bring  his  writ  of  Formedon  against  the  disoon- 

eatre  auxi  bien  en  eon  remitter,  sieome  il  serroit  per  le  dieeeni 
fait  a  luy  apree  un  discontinuaunce  fait  per  son  auneeeire 
de  lea  terres  taiUSa  perfeoffement  en  pttia,  ou  autrement,  ^. 

690  Item,  en  lea  eaaea  avantditea,  ai  le  caa  fuiat  tiel,  qme 
aprea  ceo  que  le  demaundant  avoit  juggement  de  reeoverer 
envera  le  tenaunt  en  le  taiUe,  et  meame  le  ienaunt  en  le  tmlie 
moruat  devaunt  aacun  exeeucum  etoe  envera  luy,  per  que  lea 
tenementea  deacendont  a  aon  iaaue,  et  celuy  qui  recovera  auiat  un 
scire  facias  hora  de  lejuggement,  daver  exeeucion  de  lejuggement 
envera  liaaue  en  le  taille,  liaaue  pledera  le  matere  come  etvaunt 
eat  dit :  et  iaaint  provera  que  le  dit  reeoverie*  fkiat  faux  ou 
feynt  en  ley,  et  iaaint  luy  barrera  daver  exeeucion  de  lejugge- 
ment, ^c. 

^1  Item,  ai  tenaunt  en  le  taille  diaeontinua  le  taille,  et 
moruat,  et  aon  iasue  porta  aon  brief  de  Formedon   envera 


*  This  word  is  misprinted  revereion  in  Roh. ;  in  that  copy  penes  Ed,, 
a  contemporary  hand  has  struck  out  revereion,  and  sabstitnted  iaecum, 
the  action. 
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tinuee,  being  tenant  of  the  freehold  of  the  land,  and  the  dis*  temmnn  For- 
continuee  plead  that  he  is  not  tenant,  but  otherwise"^  dis-  thejwimmt 
claimeth  from  the  tenancy  in  the  land;    in  this   case  the  nantnowuh- 

out  dov '  yet 

judgment  shall  be  that  the  tenant  go  without  daj,  and  after  tnjudgmtntqr 

such  judgment  the  issue  in  the  tail  that  is  demandant  may  "^"''^^i!^ 

enter  into  the  land,   notwithstanding  the  discontinuance;  ^f^^l^^f^ 

and  by  such  entry  he  shall  be  adjudged  in  in  his  remitter.  J^iJ?  tST* 

And  the  reason  is,  for  that  if  any  man  sue  a  Pracipe  quod  JX^J£S2K#- 

reddat  against  any  tenant  of  freehold,  in  which  action  the  de-  'SZSead- 

mandant  shall  not  recover  damages,  and  the  tenant  pleadf  ^H^S^^^ 

non-tenure,  or  otherwise  disclaim  in  the  tenancy,  the  de-  £^1^"^ 

mandant  cannot  aver  his  writ^,  that  he  is  tenant  as  the  writ  coLytT'' 

supposeth.     And  for  that  cause  the  demandant,  after  that  ^^^ 
the  judgment  is  given  that  the  tenant  go  without  day,  can 

le  discontitmSf  esteant  tenaunt  de  franktenement  del  terre, 
et  le  diseontinuS  pleda  que  it  nest  tenaunt^  mes  autrement* 
diselayma  de  la  tenauncie  en  la  terre ;  en  ceo  cos  le  jugge- 
ment  serra  que  le  tenaunt  alast  sauns  jour^  et  apres  tiel 
juggement  tissue  en  le  taUle  qui  est  demaundant  poet  entrer 
en  la  terre,  nient  eontristeant  le  discontinuaunce  ;  et  per  tiel 
entr6  il  serra  ajugge  eins  en  son  remitter.  Et  la  cause  est, 
pur  ceo  que  si  ascun  home  svist  Praecipe  quod  reddat  envers 
aseun  tenaunt  de  /ranletenement,  en  quelle  accion  le  de- 
maundant ne  recovera  damages,  et  le  tenaunt  pledastf  non- 
tenure, mes  autrement  diselayma  en  le  tenauncie,  le  de- 
maundant ne  poet  averer  son  hriefX,  9!^  ^  ^^  tenaunt  come 
le  brief  suppose,  Et  pur  celle  cause  le  demaundant,  apres 
ceo  que  juggement  est  done  que  le  tenaunt  alast  sauns  jour. 


*  The  common  editions  read  this  word  oustermentt  utterly ^  which  is 
followed  by  Sir  E.  Coke*s  Transl.  RaatelVi  Transl.  accords  with  the 
text. 

t  In  some  copies  of  SMtelTs  Translation,  this  passage  is  rendered 
pUadethf  not  rum-tenure, 

X  RoMtelV*  Translation  renders  this  passage,  aver  in  the  writ, 
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AOkmb^dU- 
§elite  offtUfut 
helrtfdiatei- 

dalmerbg 


enter  into  the  tenements  demanded,  the  which  shall  be  as 
great  advantage  to  him  in  kw,  as  if  he  had  judgment  to  reco- 
ver against  the  tenant,  and  hj  sach  entry  he  is  in  in  his  re- 
mitter hy  force  of  the  entail.  But  where  the  demandant 
recovereth  damages  against  the  tenant,  there  the  deoaandant 
may  aver  that  he  is  tenant  as  the  writ  supposeth,  and  this 
for  the  advantage  of  the  demandant  to  recover  his  damages, 
or  otherwise  he  shall  not  receive*  the  damages,  which  da- 
mages are  or  weref  to  him  given  hy  the    law. 

^3  Also,  if  a  man  he  disseised,  and  the  disseisor  die,  his 
heir  being  in  by  descent,  now  the  entiy  of  the  disseisee  is 
taken  away;  and  if  the  disseisee  bring  his  writ  of  entry  nw 
diuemn  in  the  per  i^ainst  the  heir,  and  the  heir  HiJMJam 
in  the  tenancy,  &c.,  the  demandant  may  aver  u»  his  writ 
that  he  is  tenant  as  the  writ  supposeth,  if  he  will,  to  recover 


poet  entrer  en  les  tenementes  denumndez,  le  quel  eerra  auxi 
ground  avantage  a  luy  en  la  Uy^  eicome  il  avoet  juggememt  de 
recoverer  envers  le  tenaunt,  et  per  Hel  entrS  U  est  en  $on  re- 
mitter per  force  del  taille.  Mes  lou  le  demcamdant  reeovera 
damages  envers  le  tenatmt,  Ih  le  demaumdant  poet  averrer 
que  il  est  tenaunt  come  le  brief  suppose,  et  eeopur  lawmtage 
del  demaundant  pur  reeoverfir  ses  damages,  ou  autrement  U  ne 
rescegvera*  ses  damages,  les  queux  damages  sount  oufkerenif 
a  lug  dones  per  la  ley, 

^^  Item,  si  home  soit  disseisi,  et  le  disseisour  devie,  son 
heire  esteaunt  eins  per  discent,  ore  lentrS  de  le  disseisi  est 
toUe ;  et  si  le  dissesi  porta  son  brief  dentre  sur  disseisin  en 
le  per  envers  leire,  et  leire  disclayma  en  la  tenaunde,  ^.,  le 
demaundant  poet  averrer  son  brief  que  il  est  tenaunt  come 
le  brief  suppose,  sil  voet,  pur  recoverer  ses  damages  ;  mes  im- 


*  This  word  in  Lettou  ^  M,  and  Boh,  is  printed  as  in  the  text ;  hA  in 
Afaehl.t  recovera.  In  that  copy  of  Boh,^  penei  Ed,,  the  word  reeovera  is 
snbstitated  by  a  contemporary  hand.  RattelV*  Transl.  reads  aooonling 
to  the  teztc 

t  The  words  ou  fitereni,  or  were,  are  not  given  in  Letiou  Sf  M.;  but 
appear  in  Maehl,  and  Rok,  and  all  subsequent  editions. 
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his  damages;  but  yet,  if  he  will  relinquish  the  avennent,  &c,, 
he  may  lawfully  enter  into  the  land  because  of  the  disclaimer, 
notwithstanding  that  lus  entry  before  was  taken  away;   and  sirRoimi 
this  was  adjudged  before  my  Master  Sir  Robert  Danby,  late  aj,cup^, 
Chief-Justice  of  the  Common  Pleas,  and  his  companions, 
[&c.*] 

093  Also,  where  the  entry  of  a  man  is  lawful,  although  he  Rcmittarbr 
take  estate  to  him  when  he  is  of  full  age,  for  term  of  life,  cauta.— £s- 
or  in  the  tail,  or  in  fee,  this  is  a  remitter  to  him,  if  such  gwiiwrffcw- 
taking  of  estate  be  not  by  deed  indented,  or  by  matter  of  re-  JSJ^JJ^ 


cord,  which  shall  conclude  or  estop  him  (§  58,  667>  693)  (e):  ^ 


qore^  til  voet  relinquisher  laverremeni,  ^c,  U  poet  loialement 
entrer  en  la  terre  per  cause  del  diselaymer^  nient  ohstaunt  que 
son  entrS  adevani/uist  telle;  et  eeo/uist  t^ugge devaunt  man 
Maister  Sir  Robert  Danby,  jadys  Chief-Justice  de  le  Comen 
Banc,  et  ses  compaiynons^  C^^**] 

093  Item,  lou  lentrS  dun  home  est  conyeable,  content  que  il 
prent  estate  a  luy  quant  il  est  de  pleyn  age,  pur  terms  de  vie, 
ou  en  le  taille,  ou  en  fee,  ceo  est  un  remitter  a  luy,  si  tiel 
prisel  del  estate  ne  soit  per  fait  endente,  ou  per  matere  de 
recorde,  que  luy  coneludera  ou  estoppera:  qar  si  home  soit 


*  Thu  ^c.  is  not  given  in  RastelPs  Transl.,  Tottyl,  1556,  and  Bubae- 
quent  editions ;  it  appears,  however,  in  the  prerioos  editions,  and  in 
Manhe  1556. 


(«)  With  regard  to  an  estoppel 
being  worked  by  an  indentore  and 
not  by  a  deed  poll,  see  ante,  $  58, 
p.  71  (a),  where,  in  the  case  of 
lessor  and  lessee,  the  lessee  is  not 
estopped,  though  the  lessor  is  by 
deed  poll.  What  Sir  Edward  Coke 
states,  in  his  comment  on  that  sec- 
tion at  47,  b.,  is  fhlly  discussed  in 
Baeon'i  Abr,  Leaeee  (0),  and  the 


authorities  there  cited. 

It  seems,  however,  that  an  estop- 
pel can  be  worked  by  a  deed-poll, 
if  it  be  sealed  by  both  parties,  or 
there  is  contained  therein  any  reci- 
procal covenants. — SeePlowd.  421 , 
434;  Co.  Lytt.liZ.  b,,  352.  a., 
363.  b. ;  TaucM.  53,  and  authori- 
ties there  cited. 
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Example.        for  if  a  mail  be  disseised,  and  thereof  take  estate  fiom  the 

DiM88iM8  to 

aumuor.         disseisor  without  deed,  or  by  deed  poll,  this  is  a  good  remitter 

to  the  disseisee. 
Second  exam.        ^^  Also,  if  a  inaQ  let  land  for  term  of  life  to  another,  who 
x«m  injhe    alieneth  to  another  in  fee,  and  the  ahenee*  make  an  estate  to 
ZieUm-.         the  lessor,  this  is  a  remitter  to  the  lessor,  because  his  entiy 

was  lawful. 
Thirdejampie.      ^^  Also,  if  a  man  be  disseised,  and  the  disseisor  let  die 
dueeieeeqf      land  to  the  disselsec  by  deed  poll,  or  without  deed,  for  tenn 
w^MT, are-      of  jears,  by  which  the  disseisee  entereth,  this  entry  is  a  re- 
mitter to  the  disseisee:  for  in  such  case  where  the  entiy  of  a 
man  is  lawful,  and  a  lease  is  made  to  him,  albeit  he  claim  by 
words  in  pais,  that  he  hath  estate  by  force  of  such  lease;,  or 
saith  openly,  that  he  daimeth  nothing  in  the  land  but  by 
force  of  such  lease;  yet  this  is  a  remitter  to  him,  for  that 
DuKbumer  in    such  claimf  inj^atfis  nothing  to  the  purpose.   But  if  he  daimf 

disseisi,  et  ent  prent  estate  de  le  duseisaur  sauns  fait,  <mper 
fait  poUe,  ceo  est  ban  remitter  al  disseisi. 

694  Item,  si  home  lessa  terre  pur  terme  de  vie  atm  auire, 
le  quel  aliena  a  un  autre  en  fee,  et  lalienS*  fait  estate  a  It 
lessour,  ceo  est  un  remitter  al  iessour,  pur  ceo  que  son  emiri 
Juist  congeable, 

695  Item,  si  home  soit  disseisi,  et  le  disseisour  lessa  la  terre 
al  disseisi  per  fait  polle,  ou  saunsfait,  pur  terme  des  one,  per 
quel  le  disseisi  entra,  cest  entrS  est  tm  remitter  a  le  disseisi  : 
qar  en  tiel  cas  lou  lentri  dun  home  est  congeahle,  et  un  lees 
est  fait  a  luy,  coment  quit  clayma  per  parolx  en  pais,  que  il 
ad  estate  per  force  de  tiel  lees,  ou  dit  overtement,  que  il  ne 
clayma  riens  en  la  terre  si  non  perforce  de  tiel  lees  ;  unqore 
ceo  est  remitter  a  luy,  qar  tiel  claymef  en  le  pais  nest  riens  a 
purpos.     Mes  sil  claymef  en  court  de  record,  que  il  ad  estate 

*  In  the  three  earliest  copies  this  word  is  misprinted  alientmr,'  this 
error  in  that  copy  of  Roh,  penes  Ed,  is  corrected  by  a  contemporsiy 
hand. 

t  This  is  printed  dUclaymer,  disclaim,  in  the  later  editions  in  both 
instances.     RaeielVe  Transl.  accords  with  the  text. 
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in  court  of  record,  that  be  hath  no  estate  but  by  force  of  such  eouni^r 

lease,  and  not  otherwise,  then  is  he  concluded,  &c.  •»  a  tvmuttr. 

^^  Also,  if  two  joint-tenants  seised  of  certain  tenements  in  laamjbr «(/» 

fee,  the  one  beine  of  full  age,  the  other  within  age,  be  dis-  aeuor  i^f joint- 

seised,  and  the  disseisor  die  seised,  and  his  issue  enter,  the  whomuMuyn- 

one  of  the  joint-tenants  being  then  within  age,  and  after  that  f»«joktt.4^ 

he  Gometh  to  full  age,  the  heir  of  the  disseisor  letteth  the  "IJjJl^V'li** 

tenements  to  the  same  joint-tenants  for  term  of  their  Uves,  ^SJJJjJS^Jij^ 

this  is  a  remitter  (as  to  the  moiety)  to  him  that  was  within  ^jj^^^ 


t^y  because  he  is  seised  of  the  moiety  which  belongeth  to  ZuS,t!!diiii 
him,  in  fee,  for  that  his  entry  was  lawful.     But  the  other  ^"SS^ 
joint-tenant  hath  in  the  other  moiety  but  estate  for  term  of  ''^^^ '***'• 
his  life  by  force  of  the  lease,  because  his  entry  had  been 
taken  away,  &c. 

/orsqiie  per  force  de  tiel  leeiy  et  nemye  autrement^  donquee  U 
est  conclude^  fye, 

^^  Item,  n  deux  jointenauntee  seisis  de  eerteyn  tenemenies 
en  fee,  lun  eiteaunt  de  pleyn  age^  lautre  deins  age,  eount  dU- 
seieiSf  et  le  disseisour  morust  eeieiy  et  son  issue  entra,  lun  de 
les  jointenauntes  esteaunt  donques  deins  age,  et  apres  que  il 
vient  (d  pleyn  age,  leire  le  disseisour  lessa  les  tenementes  a 
mesmes  les  jointejiauntes  pur  terme  de  lour  vies,  ceo  est  un 
remitter,  quaunt  al  moytS,  a  cestuy  quijkist  deins  age,  pur  ceo 
que  il  est  seisi  de  cest  moyti  que  affiert  a  luy,  en  fee,  pur  ceo 
que  son  entrSfuist  congeable,  Mes  lautre  jointenaunt  nad  en 
lautre  moyteforsque  estate  pur  terme  de  sa  tie  per  force  de 
le  lees,  pur  ceo  que  son  entrifiist  tolle,  ^c. 
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CHAPTER  XIII. 


WARRANTY. 

Thb  doctrine  of  warranty,  a  '^  carious  and  cunniD^  learning** 
as  Sir  Edward  Coke  describes  it,  and  which  was  one  ci  the 
most  copious  and  abstruse  subjects  in  our  law  of  real  property* 
had  its  origin  in  tenure,  and  is  derived  from  the  obI%aticNi 
which  was  imposed  on  thfe  lord,  on  his  receiving  homages^  to 
defend  his  tenant  in  respect  of  the  land  holden  of  him,  or,  if 
he  failed  therein,  to  give  htm  a  recompense  of  equal  value  in 
other  land. 

This  doctrine  subsequently  insinuated  itself  into  contracts 
between  parties  who  did  not  stand  in  the  relation  of  lord  and 
tenant;  but  as  the  Hvery  of  seisin,  evidenced  and  accompa- 
nied by  the  deed  of  feoffinent,  was  deemed  equivalent  to  feudal 
investiture,  the  expedience  of  warranty  naturally  si^gested 
itself  to  the  parties,  but  became  subject  to  this  distinction: 
viz.  that,  insomuch  as  between  lord  and  tenant,  warranty  was 
inherent  and  implied  in  the  terms  of  investiture  and  from  the 
effect  of  the  feudal  connexion,  so,  between  the  feoffor  and 
feoffee,  between  whom  no  such  relation  subsisted,  warranty 
became  the  subject  of  contract,  and  expreued;  and  upon  this 
expressed  warranty  all  the  consequences  of  feudal  or  in^^ied 
warranty  have  attached. 

One  of  the  most  familiar  operations  of  this  doctrine  was 
the  derivative,  or  perhaps  correlative,  doctrine  of  vomcher^ 
which,  with  its  accompaniment,  reeampense  in  value,  formed 
the  basis  of  feigned  recoveries,  a  mode  of  assurance  lately 
abolished,  and  for  which  more  simple  modes  of  conveyance 
have  been  substituted  by  the  stat.  3  &  4  Gul.  4,  c.  74. 

Lyttleion  illustrates  this  doctrine  by  examples  and  cases  of 
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^the  three  kinds  or  instances  of  warranty  known  to  our  law, 
viz.  warranty  commencing  by  disseisin  (§  698-^702),  colla- 
teral warranty  (§  704,  709),  and  lineal  warranty  (§  703, 
706);  and  puts  a  case  to  shew  that  a  lineal  and  collateral 
warranty  might  exist  together  at  the  same  time  (§  710). 
The  subject  of  this  chapter  is  continued  by  illustration  of  the 
cases  wherein  the  warranty  of  the  tenant  in  tail  barred  his  issue 
(§  712 — 719).  The  learning  of  remainders  is  next  touched 
upon  in  a  discourse  on  RikhilTs  caaey  in  which  an  attempt  to 
create  futive  estates  of  freehold  by  way  of  springing  uses, 
failed  for  want  of  compliance  with  the  rules  on  which  estates 
in  remainder  are  founded,  but  more  particularly  on  account  of 
the  invalidity  of  a  limitation  after  alienation,  such  limitation 
being  void  as  repugnant  and  inconsistent  with  the  quality  of 
the  preceding  estate  (§  720 — 723);  although  at  this  time  a 
fee  may  be  limited  after  a  fee,  and  freehold  estates  be 
created  to  take  effect  in/uturo,  in  contravention  of  those  rules^ 
by  operation  of  the  Statute  of  Uses;  and  the  remaining  por- 
tion of  the  chapter  is  occupied  by  an  exposition  of  the  effect 
of  warranties,  either  as  lineal  or  collateral,  baring  regard  to 
the  persons  by  whom  they  are  made,  viz.  by  father  ($  729); 
by  mother,  wife  of  tenant  in  tail  (§  713);  by  wife,  te- 
nant in  dower  (whose  warranty  was  restrained  by  1 1  H.  7$ 
c.  20)  (§  725);  by  husband,  tenant  by  the  curtesy,  whose 
warranty  was  restrained  at  the  time  Lyttleton  wrote  by  6  £•  3, 
c.  1  (§  724,  728);  and  by  husband  aliening  his  wife's  estate 
(§731). 

Warranty  also  might  have  been  extinguished,  Ist,  by  re- 
lease (§  748);  2ndly,  by  attainder  ($  745);  3rdly,  by  re-feoff- 
ment  of  the  warrantor,  by  the  warrantee ;  4thly,  Sir  Edward 
Coke  adds  to  these,  defeazance. — Co,  Lytt.  393,  §  745. 

Warranty  always,  as  is  the  case  with  respect  to  remitter, 
descended  upon  the  heir  at  common  law,  and  not  according  to 
the  course  of  any  customary  mode  of  descent  (§  735,  736). 

A  clause  of  warranty  was  usually  annexed  to  aU  deeds  of 
feofiment,  and  that  clause  bound  the  heirs  of  the  feoffor 
(§711).     Ill  estates  tail,  where  tenant  in  tail  aliened,  if  to 
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his  feoffment  was  superadded  a  warranty,  it  barred  the  heir 
if  assets  descended,  but  not  otherwise;  and  where  no  assets 
descended,  a  remainder-man  or  reversioner  mi^t  be  barred 
if  he  claimed  as  heir  to  the  tenant  in  tail,  whether  assets  de- 
scended or  not.     So  that  lineal  warranty  could  onlj 
estate  tail  if  assets  descended,  to  satisfy  the  heir  for  the 
warranted  and  aliened  (§712).     Collateral  wairanty  baired 
in  both  cases,  without  assets  (/(f.);  and  a  remainder-man  or 
reversioner,  claiming  as  heir  under  the  entail,  was  barred: 
otherwise  it  was  if  such  remainder-man  or  reversioner  daimed 
from  the  donor,  in  which  case  the  estate  tail  took  effect. 

The  doctrine  of  collateral  warranty  had  long  been  deemed 
a  juridical  sophistry;  indeed  it  was  founded  on  the  mere  as- 
sumption that  the  warrantor  ahening  would  not  deprive  the 
heir  eaiM  recompense  (a).  This  doctrine,  however,  was  ex- 
ceedingly restricted  by  stat.  4  &  5  Anne,  c.  16,  which  made 
void  all  warranties  by  tenant  for  life,  and  all  collateral  war- 
ranties made  by  any  ancestor  not  hamng  an  estate  of  imke- 
ritance  in  possession. 

The  doctrine  of  hneal  warranty  remained  as  at  cammon 
law,  that  is  to  say,  it  bound  the  heir  if  assets  descended;  bat 
by  stat.  3  &  4  Gul.  4,  c.  74,  s.  14,  all  warranties  of  lands 
which  shall  be  made  after  3 1st  December,  1833,  by  any 
tenant  in  tail  thereof,  shall  be  absolutely  void  against  the 
issue  in  tail,  and  all  persons  whose  estates  are  to  take  effect 
after  the  determination  or  in  defeazance  of  the  estate  tail. 


(a)  Sir  E,  Coke  says,  that  it  had 
been  attempted  in  Parliament  that 
a  statute  should  be  made  that  no 
one  should  be  barred  by  a  collateral 
warranty,  but  where  assets  descend 
from  the  same  ancestor,  but  it  never 
took  effect.  Rot.  Pari.  ^0  £.  3, 
num.  77. 

The  presumption  that  the  war- 
rantor (the  uncle,  §  709,)  would 
not  disinherit  the  heir  unless  with  an 


adequate  recompense  or  advanoe- 
ment,  is  derided  by  March,  tfii. — 
"A  Tery  strange  presumption; 
how  many  uncles  might  a  man  find 
in  this  age,  who,  for  a  small  som 
of  money,  would  not  care  to  diam> 
herit  twenty  heirs,  if  possibly  so 
many  could  be,  without  the  least 
scruple  of  conscience." — CotmHen- 
wealth* 9  Friend,  12mo.  Lond. 
1651. 
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Warranty  commencing  by  disseisin  was,  where  the  an- 
cestor that  made  the  warranty  is  party  to  the  wrong;  and 
such  warranty  was  not  binding,  because  it  cannot  be  pre- 
sumed that  one  who  is  so  unjnst  as  to  do  wrong;  will  be  so 
just  as  to  leave  a  recompense  to  his  heir:  wherefore,  such 
contracts  were  wholly  rejected  as  collusive  and  founded  on  no 
consideration. — Gilb,  Ten.  140,  141. 


697  It  is  commonly  said  that  there  be  three  kifuU  of  war-  Three  kMsqf 
ranties,   sciL  warranty  lineal,  warranty  collateral,  and  war- 
ranty that  commences  by  disseisin.     And  it  is  to  be  under- 
stood, before  the  statute  of  Gloucester,  aU  warranties  which  sethnatiu.^ 
descended  to  them  that  are  heirs  to  those  who  made  the  war-  e.  DaawL- 
ranties,  were  bars  to  the  same  heirs  to  demand  any  lands  or  cepHnitf^ 
tenements  against  the  warranties,  except  the  warranties  which  dimeum.bar^ 
commenced  by  disseisin ;  for  such  warranty  was  never  a  bar  ^pon  u>hom 
to  the  heir,  because  the  warranty  commenced  by  wrong,  sciL  ^ 
by  disseisin  (5). 

697  //  est  eommunement  dit  que  troia  ffarrauniiee  y  taunts 
scil.  ffurrauntie  lineall,  garrauntie  eoUaterall,  et  garrauniie 
que  commence  per  dieeeisin,  Et  est  assavair,  devaunt  lee- 
tatuit  de  Gloucester,  toutes  garrenmties  queux  descendant  a 
eux  queux  sount  heires  a  eux  qui  fesoient  les  garrauntieSf 
furent  barres  a  mesmes  les  heires  a  demaunder  ascuns  terres  au 
tenementes  encontre  les  garrauntieSy  /arspris  les  parraunties 
que  cammencerent per  disseisin;  qar  tiel  garrauntie  ne  fidst 
unques  harre  al  heire,  pur  ceo  que  la  garrauntie  commencaper 
tort,  scil.  per  disseisin. 

{b)  The  Stat,  of  Gloucester,  6  no  more.    Sec  post,  §  724,  where, 

E.  1,  provides  that  if  assets  descend,  by  the  same  statute,  the  warranty 

but  to  not  the  iralne  of  the  land  of  the  tenant  by  curtesy  did  not 

aliened,  then  the  heir  shall  be  barred  bar  the  heir  unless  assets  descended 

for  80  much  of  the  land  aliened  as  to  him  of  the  same  value  with  the 

that  which  is  left  amounts  to,  and  land  aliened. 
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Etampht^r         ^ss  Wamnty  that  commences  by  disseisin  is  in  such  fbriOt 

oonunencing  as  where  there  is  father  and  son,  and  the  son  piurchaseth 

by  diswliin,  ' 

{meaBedbt-  land.  &c.«  and  letteth  the  same  knd  to  his  father  for  term  of 

etuuB  ffit  con- 


tehemauotkB  7^^"^*  '^^  ^^^  father  by  his  deed  thereof  enfeofieth  anodier 
^''^"^  **  ^  in  fee.  and  bindeth  himself  and  his  heirs  to  wammtTV  and  the 
adfaMMn).  father  die,  whereby  the  warranty  descendeth  on  the  son,  this 
warranty  shall  not  bar  the  son;  for  notwithstanding  that 
warranty,  the  son  can  well  enter  into  the  land,  or  haTe  an 
assise  against  the  alienee,  if  he  will,  because  the  wananty 
commenced  by  disseisin:  for  when  the  father,  that  hath  not 
estate  but  for  term  of  years,  made  a  feoffment  in  fee,  this 
was  a  disseisin  to  the  son  of  the  freehold  which  then  was  in 


wMOi  wot-  the  son.  In  the  same  manner  it  is  if  the  son  letteth  to  the 
bar  the  Mr.  father  the  land  to  hold  at  will,  and  afterwards  the  father  make 
a  feofiFment  with  warranty,  &c.  And  as  it  is  said  of  the  fii* 
ther,  so  it  may  be  said  of  every  other  ancestor,  &c.  In  the 
same  manner  is  it,  if  tenant  by  eleffity  tenant  l>y  statnte- 
merchant,  or  tenant  by  statute-staple,  make  a  feoffinent  in 

^^  Garrauntie  que  commence  per  disaeUin  est  en  tielfMame, 
sicome  louil  y  estpere  etfiU^  et  le  fits  purchoBa  terre^  ^.,  et 
lessa  mernne  la  terre  a  son  pere  pur  terms  des  ans,  et  lepers 
per  son /ait  ent  enfeoff  a  un  autre  en  fee^  et  ohUgea  hty  et  ses 
heires  a  garrauntie^  et  le  pere  devie,  per  que  la  gamssmtie 
descendist  alfitz,  ceo  garrauntie  ne  barrera  mye  lefits  ;  qar 
nient  obstant  celle  gcarauntie,  lefitz  poet  bien  entrer  en  la 
terre,  ou  aver  un  assise  envers  lalienee,  sil  voet,  pur  ceo  que  la 
garrauntie^ commenea  per  disseisin  :  qar  quant  lepere^  qui  ne 
avoet  estate  forsque  pur  terme  des  oiw,  fist  un  feoffement  en 
fee,  ceofuist  un  disseisin  al  fitz  del  Jranktenement  que  adon- 
quesjuist  en  lefitz.  En  mesme  le  manere  est,  si  le  fitz  lessa 
a  le  pere  la  terre  a  tener  a  voluntS,  et  puis  le  pere  /ait  un 
/eoffement  ove  garrauntie,  ^.  En  sicome  est  dit  de  pere^ 
issint  poet  estre  dit  de  chescun  autre  auncestre,  ^c.  En 
mesme  la  manere  est,  si  tenaunt  per  elegit,  tenaunt  per 
statuit-merckant,  ou  tenaunt  per  statuit  de  lesti^ple,  /ait  un 
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fee  with  warrantyy  ftc.,  this  shall  not  bar  the  heir  who  ought 
to  have  the  land,  because  such  warranties  began  by  disseisin. 

^09  Also,  if  guardian  in  chivalry^  or  guardian  in  socage,  make  out  itfguar- 
a  feoffment  in  fee,  or  in  fee-tail,  or  for  term  of  life  with  war-  ^^tt^  ««^ 

VOMtff, 

ranty,  &c.,  such  warranties  are  not  bars  to  the  heirs  to  whom 
the  lands  shall  descend,  because  they  commence  by  disseisin. 

7^  Also,  if  the  father  and  the  son  purchase  certain  lands  wammu^fm 
or  tenements,  to  have  and  to  hold  to  them  jointly,  &c.,  and  om  moie^, 
afterwards  the  father  alien  the  whole  to  another,  and  bind  him-  eoonteni  m 

iotheaffur 

self  and  his  heirs  to  warranty,  &c.,  and  afterwards  the  father  "^My. 
die,  that  warranty  shall  not  bar  the  son  of  the  moiety  which  *<''^«^  ««^ 
belongethto  him  of  the  said  lands  or  tenements,  because  as  to  ^^SLu 
that  moiety  which  belongs  to  the  son,  the  warranty  commenced  ^ 
by  disseisin,  &c. 

701  Also,  if  A.  of  B.  be  seised  of  a  mese,  and  F.  of  G.,  that 
no  right  hath  to  enter  into  the  same  mese,  claiming  the  same  rm^$^ 
mese  to  hold  to  him  and  to  his  heirs,  entereth  into  the  said 

feoffement  en  fee  avesque  garrauntie^  ^^c,  eeo  ne  barrera  my 
leire  qui  doit  aver  la  terre,  pur  ceo  que  tielx  garrauntiee  com- 
fneneerent  per  disseiein. 

^99  Item,  si  gardeyn  en  chivtUerie,  ou  gardeyn  en  eoeage^ 
fait  un  feoffement  enfee^  ou  en  fee-tailles  oupur  terme  de  vie 
oveeque  garrauntie^  ^c,  tielx  garrauniies  ne  9ount  pas  harres 
a  les  heires  as  queux  les  terres  serront  descendus,  pur  eeo  que 
ils  commeneent  per  disseisin, 

700  Item,  si  U  pere  et  le  fitz  purehasent  eerteyn  terres  ou 
tenementesy  a  aver  et  tener  a  eux  jointement,  ^c.^  et  puis  le 
pere  aliena  lentiertd  a  un  autre,  et  obligea  luy  et  ses  heires  a 
garrauntief  ^c,  et  puis  lepere  devie,  eeUe  garrauntie  ne  bar- 
rera  mye  lefitt  de  le  moyti  que  a  luy  affiert  de  les  dites  terres 
ou  tenementeSy  pur  ceo  que  quaunt  a  eel  moyti  que  (iffiert  a  le 
fitZf  la  garrauntie  commencaper  disseisin,  ^c. 

701  Item,  si  A,  de  B,  soit  seisi  dun  mese,  et  F.  de  G,,  qui 
nul  droit  ad  dentrer  en  mesme  le  mese,  claymaunt  mesme  le 
mese  a  tener  a  luy  et  a  ses  heires,  entra  en  mesme  le  mese. 
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Wherettaooe- 
fft  by  diffirent 
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Oie  riftht  <if 


T«rror  «im(  er- 
HfdUtgUiH. 


Anathern' 

amfieofvaat- 


mese,  but  the  said  A.  of  B.  is  then  oontmoally  dwelling  m 
the  same  mese:    in  this  case  the  possession  ^  the  freefac^ 
shall  be  always  adjudged  in  A.  of  B.,  and  not  in  F.  of  6^ 
because  in  such  case  where  two  be  in  one  house  or  odier 
tenements,  and  the  one  claimeth  by  one  title,  and  the  other 
by  another  title,  the  law  shall  adjudge  him  in  posseasion  diaC 
hath  right  to  have  the  possession  of  the  same  tenements.   But 
if  in  the  case  aforesaid,  the  said  F.  of  G.  make  a  feoffment  to 
certain  barretors  and  extortioners  in  the  oountiy,  to  have 
maintenance  from  them,  of  the  same  house,  by  a  deed  of  feoff- 
ment with  warranty,  by  force  whereof  the  said  A.  of  B.  dare 
not  dwell  in  the  house,  but  goeth  out  of  the  same  house,  this 
warranty  oommenceth  by  disseisin,  because  such  feoffment  was 
the  cause  that  the  said  A.  of  B.  left  the  possession  of  the 
same  house,  &c. 

703  Also,  if  a  man  that  hath  no  right  to  enter  into  another's 
tenements,  enter  into  the  same  tenements,  and  incontinently 
thereof  make  a  feoffinent  to  others  by  his  deed  with  war- 


met  It  dxt  A,  de  B.  adonques  eat  conHnuelement  demurrmaU 
en  mesme  le  mese :  en  ceo  cas  le  passesnon  de  frankUnemenU 
eerra  tout  temps  ajitgge  en  A.  de  B.,  et  nemy  en  F,  de  (?., 
pur  ceo  que  en  tiel  cos  Urn  deux  sount  en  un  mese  ou  auires 
tenementes,  et  lun  elayma  per  lun  title,  et  lautre  per  iamtre 
title,  la  ley  c^uggera  celuy  en  possession  qui  ad  droit  daver  le 
possession  de  mesmes  les  tenementes,   Mes  si  en  le  eos  Awval* 
dit,  le  dit  F.  de  O,  fait  un  feoffemeni  as  eerteyn  harretours 
et  extoreionours  en  le  pays,  pur  maintenaunee  de  eux  aoer,  de 
mesme  le  mese,  per  un  fait  de  feoffement  ovesque  garrmmtk^ 
perforce  de  quele  le  dit  A,  de  B,  nosast  par  demurrer  en  le 
mese,  mes  se  en  alast  hors  de  le  mese,  cost  garraufUie  earn" 
mence  per  disseisin,  pur  ceo  que  tiel  feoff ement  fuist  cause  que 
le  dit  A.  de  B.  reUnquast  le  possession  de  mesme  le  mese,  ^, 
702  Item,  si  home  qui  nul  droit  ad  dentrer  en  autri  tene- 
mentes,  entra  en  mesmes  les  tenementes,  et  ineontineni  ent 
fait  un  feoffement  as  autres  per  son  fait  ovesque  garrauutie. 
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rantj,  and  deliver  to  them  seisin,  that  warranty  commenoeth 
by  disseisin,  because  the  disseisin  and  feoffment  were  made, 
as  it  were,  at  one  time.  And  that  this  is  law,  ye  may  see  in 
a  plea.  Anno  31  j^.  3,  in  a  writ  of  Formedon  in  the  reverter. 

703  Warranty  lineal  is,  where  a  man  seised  of  land  in  fee,  wamDty  u> 
thereof  maketh  a  feofiment  by  his  deed  to  another,  and  SU^rfsitr. 
binds  himself  and  his  heirs  to  warranty,  and  hath  issue,  and 
dieth,  and  the  warranty  descends  on  his  issue,  this  is  lineal 
warranty.   And  the  reason  why  this  is  called  lineal  warranty, 
is  not  because  the  warranty  descendeth  from  the  father  to  his 
heir;  but  the  reason  is,  because  if  no  such  deed  with  warranty  Rui9  or  pHh- 
had  been  made  by  the  father,  then  the  right  of  the  tenements  u£^«^ 
should  descend  to  the  heir,  and  the  heir  should  convey  the  ^^SUSSLsm 
descent  from  the  father,  &c.     704  Por  if  there  be  father  and  thgmorettHct 
son,  and  the  son  purchase  tenements  in  fee,  and  the  father  collateral 
thereof  disseiseth  his  son,  and  alieneth  to  another  in  fee  by  ^SSSS^, 
his  deed,  and  by  the  same  deed  bindeth  him  and  his  heirs  to  ifS^fev'^ 
warrant  the  same  tenements,  &c.,  and  the  father  dieth;  now  ^iHHTS^ 


taiL] 


et  delivera  a  eux  seUin,  eel  garrauntie  eammenee  per  disHism^ 
pur  ceo  que  le  disseisin  et  le  feoffement  furent  faitz^  quasi  uno 
tempore.  Et  que  ceo  est  ley,  poies  veir  en  un  plee.  Anno 
xxxi.  £.  iii.  en  un  brief  de  Formedon  en  la  revereion, 

703  Garrauntie  lyneaUest,  lou  homeseisi  de  terre  en  fee,  ent 
fait  feoffement  per  son  fait  a  un  autre,  et  obligea  luy  et  ses 
heires  a  garrauntie,  et  ad  issue,  et  morust,  et  la  garrauntie 
descendist  a  son  issue,  ceo  est  lyneaU  garrauntie,  Et  la  cause 
pur  que  ceo  est  dit  lyneall  garrauntie,  nest  pur  ceo  que  la  gar- 
rauntie descendist  de  le  pere  a  son  heire ;  mes  la  cause  est, 
pur  ceo  que  si  nul  tiel  fait  ovesque  garrauntie  fiisoit  fait  per 
le  pere,  donques  le  droit  de  les  tenementes  descendroit  al 
heire,  et  leire  conveieroit  le  discent  de  le  pere,  ^c,  704  Q^p 
si  soit  pere  et  fitz,  et  le  fits  purchasa  tenementes  en  fee,  et  le 
pere  de  ceo  disseisist  son  fitt,  et  ceo  aUena  a  un  autre  en  fee 
per  son  fait,  et  per  mesme  le  fait  obligea  luy  et  ses  heires  a 
garrauntir  mesmes  les  tenementes,  ^c,  et  le  pere  morust ;  ore 
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is  the  son  barred  to  have  the  said  tenements;  for  he  cannot  bv 
any  suit,  or  other  mean  hj  the  law,  have  the  same  lands,  bj 
reason  of  the  said  warranty:  and  this  is  a  colUteral  warranty, 
and  yet  the  warranty  descendeth  lineally  from  the  fiither  to 
RMi0onwhid^  the  son;  705  but,  because  that  if  no  such  deed  with  warrantT 
rmu^ujbwtd-  had  bccn  made,  the  son  in  no  manner  could  oonvey  the  title 
oiM  9  717*       which  he  hath  to  the  tenements  from  his  father  onto  him, 
insomuch  that  his  father  had  not  any  estate  or  right  in  the 
tenements;  therefore  such  warranty  is  called  collateral  war- 
ranty, insomuch  as  he  that  made  the  warranty  is  ooUalersl 
to  the  title  of  the  tenements:  and  this  is  as  much  as  to  say, 
that  he  upon  whom  the  warranty  descendeth  could  not  to  him- 
self convey  the  title  which  he  had  in  the  tenements  through  i 
him  that  made  the  warranty,  in  this  case,  if  no  such  warranty 
had  been  made. 
Exampit^        706  Also,  if  thcrc  be  grandfather,  father  and  son,  and  the 
nnty.  grandfather  be  disseised,  in  whose  possession  the  fiither  re- 

mutidaimtht  lesscth  bv  his  dccd  with  warranty,  &c.,  and  dieth,  and  after* 

e9t  Ufitz  harre  daver  les  diU  tenementet ;  qar  U  ne  poet  per 
ascun  euyte,  ou  autre  meaneper  la  ley,  aver  mesmea  lee  tene- 
mentee,  per  cause  del  dit  garrauntie :  et  ceo  eat  un  eollaterall 
garrauntiej  etunqore  lagarrauntie  deecendiat  linealmeiU  de  le 
pere  a  le  fitz ;  705  m^f,  pur  eeo  que  ai  nul  tiel  fait  oteaq^e 
garrauntie  uat  eate  /ait,  le  fite  en  mil  numere  puiaaoit  etm- 
veier  le  title  que  il  ad  de  lea  tenementea  de  aon  pere  a  /ay, 
entaunt  que  aon  pere  nawit  aaeun  eatate  ou  droit  en  lea  tene- 
mentea ;  pur  ceo  tiel  garrauntie  eat  appelle  eollaterall  gar- 
r auntie,  entaunt  que  celuy  qui  fiat  la  garrauntie  eat  eollaterall 
a  le  title  de  lea  tenementea :  et  ceat  ataunt  adire,  que  eehty 
a  qui  la  garrauntie  deacendiat  nepuiaoit  amveier  a  luyle  title 
que  il  ad  de  lea  tenementea  per  mye  celuy  qui  fiat  la  garraun- 
tie, en  ceo  eaa,  que  nul  tiel  garrauntie  fuiat /ait. 

706  Item,  ai  aoit  aiel,  pere,  etfitz,  et  laiel  aoU  diaaeiai^  en 
que  poaaeaaion  le  pere  releaaa  per  aon /ait  oveaque  garrauntie, 
^e.,  et  moruat,  et  puia  laiel  moruat ;  ore  le  fitz  eat  harre  de 
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wards  the  grandfather  dieth;  now  is  the  son  harred  of  the  hugrm^ 
tenements  hy  the  warranty  of  the  father.     And  this  is  called  bea^he  em 

*'  *'  not  make  him 

lineal  warranty,  hecause  if  no  such  warranty  had  heen,  the  *gy*fj^.?>  m* 
son  could  not  conyey  the  right  of  the  tenements  to  him,  JJ|^%'^jJ' 
nor  shew  how  he  is  heir  to  the  grandfather,  hut  by  means  of  JJ^f  ^ 
the  father*. 

707  Also,  if  a  man  have  issue  twof  sons,  and  is  disseised.   Example  [</ 

iiDeai  wviran- 

and  the  eldest  son  release  to  the  disseisor  by  his  deed  with  $(;j^^^ 
warranty,  &c.,  and  die  without  issue,  and  afterwards  the  JfJ^^** 
father  dieth,  this  is  a  lineal  warranty  to  the  younger  son,  ^^.JJ'^f^^ 
because  although  the  elder  son  died  b  the  life  of  the  father;  iS!!,fSS!meSe 
yet  by  possibility  it  might  be,  that  he  could  convey  to  him  ^^au!^' 
the  title  of  the  land  by  (t.  e.  through)  his  elder  brother,  if  no  coYyttsTi. 
such  warranty  had  been:  for  it  might  be,  that  after  the  death 
of  the  father  the  elder  brother  entered  into  the  tenements,  and 

les  tenementea  per  la  garrauntie  delpere,  Et  ceo  est  appeUe 
linecUl  ffarrauntie,  pur  ceo  qae  si  nul  tiel  garrauntie  fuist^  le 
fitz  ne  puisoit  conveier  le  droit  de  les  tenementes  a  luy^  ne 
monstrer  content  U  est  heire  al  cnely  /orsgue  per  metme  del 
pere*, 

707  Item,  si  home  ad  issue  deuxf  JltZf  et  est  disseisi,  et 
leisnefitz  relessa  al  disseisour  per  son  fait  ovesque  garrauntie, 
^e.y  et  morust  sauns  issue,  et  apres  eeo  le  pere  morust,  ceo  est 
un  lineall  garrauntie  al  puisne  fitz,  pur  ceo  que  coment  que 
leisnefits  morust  en  la  vie  le  pere,  unqore  [pur  ceo  queX]  per 
possibUitS  ilpuissoit  estre,  quil  puissoit  conveier  a  luy  le  title 
del  terre  per  son  eisne  Jrere,  si  nul  tiel  garrauntie  fidsoit : 
qar  il  puissoit  estre  que  apres  la  mart  le  pere  leisne/rere 
entroit  en  les  tenementes,  et  morust  sauns  issue,  et  donques  le 

*  This  passage  will  more  readily  convey  the  sense  of  LyitletoUf  if  the 
negative  adverbs  are  rejected,  when  the  text  will  be  thus: — TAe  ton 
could  convey  the  right  of  the  tenement*  to  him,  or  ehew  how  he  is  heir 
to  the  grandfather  hy  mean*  of  the  father. 

t  Three:  RattelVe  Transl.,  TOttyl  1556,  and  subsequent  editions. 

X  These  words  seem  to  be  a  redundancy' 
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died  without  issue,  and  then  the  joung^er  son  sIukD  oonTey  to 
him  the  title  hj  the  elder*.    But  in  this  case,  if  tbe  joonger 
son  release  with  warranty  to  the  disseiaor,  and   die  withoat 
issue,  this  is  a  collateral  warranty  to  the  elder,   because  thai 
of  such  land  as  was  to  the  fatherf,  the  elder  bj  no  poewihilitY 
can  conyey  to  him  the  title  hj  means  of  the  younger  son. 
A  wammi^         ^^  Also,  if  tenant  in  the  tail  haTe  issue  three  sods»  and 
nitnntpeet    discoutinuc  the  tail  in  fee,  and  the  middle  son  release  by  his 
%l!!^'^if    deed  to  the  disoontinuee,  and  hind  himself  and  bis  beirs  to 
eomeiinttite   Warranty,  &c.,  and  afterwards  the  tenant  in  tbe  tail  die,  aad 
tthen.  the  middle  son  die  without  issue,  now  is  the  eldest  son  bar- 

red to  have  any  recovery  by  writ  of  Formedan,  be(»nse  the 
warranty  of  the  middle  brother  is  collateral  to  him,  insonnicfa 
as  he  can  by  no  means  convey  to  himself  by  force  of  the  tail 
any  descent  by  the  middle  brother,  and  therefore  it  is  a  colla- 
teral warranty.     But  if  in  this  case  the  elder  son  die  witboot 

puisne  fitz  eonveiera  a  luy  le  title  per  le  eisne*,     Mes  en  iiei 
caSy  si  le  puisne  fits  relessa  ave  garrauntie  a  le  disseimnw,  ei 
marust  sauns  issue,  eeo  est  un  collateral  garrauntie  al  eistte, 
pur  ceo  gue  de  tiel  terre  que  fuist  al  peref,  leisne  per  md 
possihilitS  poet  conveier  a  luy  le  title  per  le  meane  de  le  puisne, 
706  Item^  si  tenaunt  en  le  taille  ad  issue  trois  fitz,  et  die- 
continua  le  taille  en  fee j  et  le  mulnes  fitz  relessa  per  son  fait 
id  discontinuS,  et  obligea  luy  et  ses  heires  al  garrauntie^  ^., 
et  puis  le  tenaunt  en  le  taille  morust,  et  le  mulnes  fits  morust 
sauns  issue,  ore  est  leisne  fits  harre  daoer  aseun  recaverieper 
brief  deYormedon,  pttr  ceo  que  la  garrauntie  del  mulnesfrere 
est  collaterall  a  luy,  entaunt  que  U  ne  poet  per  nul  numere 
conveier  a  luy  per  force  del  taille  ascun  discentper  le  mulnes, 
et  pur  eeo  eest  une  eoUateraU  garrauntie,    Mes  si  en  ceo  cos 
leisne  fitz  devie  sauns  issue,  ore  le  puisne  Jrerepoet  bien  ater 


*  HU  elder  brother;  BastelVe  TransL 

t  Other;  BaetelVe  Transl.,  Tottyl  1556,  and  snbteqaeDt  editions. 
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issue,  now  the  younger  brother  can  well  have  a  writ  of  For* 
medan  in  the  descender,  and  shall  recover  the  same  land, 
because  the  warranty  of  the  middle  brother  is  lineal  to  the 
younger  son*,  because  it  might  be  that  by  possibihty  the 
middle  brother  might  be  seised  by  force  of  the  tail  after  the 
death  of  his  elder  brother,  and  then  the  younger  brother 
might  convey  his  title  of  descent  through  the  middle  brother, 

709  Also,  if  tenant  in  the  tail  discontinue  the  tail,  and  have  Rtam§ae<tf 
issue,  and  die,  and  the  uncle  of  the  issue  release  to  the  dis-  warranty  m 
continuee  with  warranty,  &c.,  and  die  without  issue,  this  is 
collateral  warranty  to  the  issue  in  the  tail,  because  the  war- 
ranty descendeth  upon  the  issue  that  cannot  convey  himself 

to  the  entail  by  means  of  his  uncle. 

710  Also,  if  tenant  in  the  tail  have  issue  two  daughters,  and  wammty 
die,  and  the  elder  entereth  into  the  whole,  and  thereof  maketh  ^\SiSteni 
a  feoffinent  in  fee  with  warranty,  &c.,  and  afterwards  the  Kaampieof' 
elder  daughter  die  without  issue;  in  this  case  the  younger  omepareener 

M  tail, 

un  brief  de  Formedon  en  deecetuire,  et  reeovera  meame  la 
terre,  pur  eeo  que  la  garrauntie  le  mulnes  eat  lineall  a  le  Jltz* 
puieney  pur  eeo  que  il  puismnt  estre  que  per  poeeibiliti  le  mul' 
ne»  puiuoit  eetre  eeiai  per  foree  del  taille  aprea  la  mart  eon 
eiene  frere,  et  donquee  le  puisne  frere  puiaeoit  eonveier  aon 
title  de  deaeent  per  le  mulnea, 

700  Item,  ai  tenaunt  en  le  taille  diaeontinua  le  taille,  et  ad 
iaaue,  et  devia,  et  luncle  del  iaaue  releaaa  al  diacontinuS  oveaque 
garrauntie,  ^c,  et  moruat  aauna  iaaue,  ceo  eat  eoUatertdl  gar^ 
rauntie  id  iaaue  en  le  taille,  pur  ceo  que  la  garrauntie  dC" 
aeendiat  aur  liaaue  le  quel  ne  poet  aoy  eonveier  a  le  taille  per 
meane  de  aon  uncle. 

710  Item,  ai  tenaunt  en  le  taille  ad  iaaue  deux  JUea,  et  mo- 
ruat, et  leiane  entra  en  le  entierti,  et  ent  fait  un  feoffement 
en  fee  oveaque  garrauntie,  ^.,  etpuia  leiane  file  moruat  aauna 
iaaue  ;  en  ceo  caa  la  puianefile  eat  barre  quaunt  al  un  moytS,  et 


*  Brother:  RoitelPs  Transl. 
tJ  u  2 
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daughter  is  barred  as  to  the  one  moiety,  and  as  to  the  other 
moiety  she  is  not  barred:  for  as  to  the  moiety  which  belong- 
eth  to  the  yonnger  daughter  she  is  barred,  because  that  as 
to  that  moiety  which  belongeth  to  her.  she  cannot  oonfey 
the  descent  by  means  of  (t.  e.  through)  her  elder  sister,  and 
therefore,  as  to  that  moiety,  this  is  a  collateral  wammty. 
But  as  to  the  other  moiety,  which  belongeth  to  her  elder 
sister,  the  warranty  is  not  a  bar  to  the  younger  sister,  be- 
cause she  can  convey  her  descent,  as  to  that  moiety  whicfa 
belongeth  to  her  elder  sister,  by  the  same  elder  sister,  and  so 
as  to  that  moiety  which  belongeth  to  the  elder  sister,  the  war- 
ranty as  to  that,  is  lineal  to  the  younger  sister. 
Th»^ffbet<^        '^^^  And  note,  that  as  to  him  that  demandeth  fee-simple  by 
^tyfototer  any  of  his  ancestors,  he  shall  be  haired  by  warranty  lineal, 
Sto^fofM'^   which  descendeth  upon  him,  unless  it  be  restrained  by  some 
oMiqfMtateto  statute;  7i2  But  he  that  demandeth  fee-tail  by  writ  of  Forme- 
am$ia,  doH  in  disccfider,  shall  not  be  barred  by  lineal  warranty,  un- 

less he  have  assets  by  descent  in  fee-simple  by  the  same 
But  oouatmi  fiuoestor  that  made  the  warranty.    But  collateral  warranty  is 

quaunt  al  autre  moyti  ele  neet  pas  barre :  qar  quaunt  a  la 
moytS  que  affiert  a  la  puisne  file  ele  eet  barre,  pur  ceo  que 
quaunt  a  eeUe  moytS  que  affiert  a  luy,  ele  nepoet  eonveier  le  dto- 
cent  per  mye  le  meane  de  eon  eiene  eoer,  etpur  ceo,  quaunt  a  cdU 
moyti,  ceo  est  un  coUateraU  yarrauntie.  Mes  quaunt  al  autre 
moytS,  que  affiert  a  eon  eisne  soer,  la  yarrauniie  neet  pas 
barre  a  lapwiene  soer,  pur  ceo  quel  poet  conveier  son  disceni, 
quaunt  a  celle  moyti  que  affiert  a  son  eisne  soer,  per  mesme  le 
eisne  soer,  et  issint  quaunt  a  celle  moyti  que  affiert  al  eisne  soer, 
la  garrauntie  quaunt  a  ceo,  est  UneaU  al  puisne  soer, 

711  ^^  nota,  que  quaunt  a  celuy  qui  demandafee-sisi^^per 
4ucun  de  ses  auncestres,  il  serra  barre  per  garrauntie  lineaU, 
que  descendist  sur  luy,  si  non  que  soil  restreigne  per  aseun 
estatuit;  7i2  Mes  U  qui  demanda  fee-taille  per  brief  de 
Formedon  en  descendre,  ne  serra  my  barre  per  lineaU  gar- 
rauntie,  sinon  queil  ad  assets  per  descent  en  fee-sin^ple  per 
mesme  launeestre  qui  fist  la  garrauntie,    Mes  eoUateraU  gar- 
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a  bar  to  him  that  demaodeth  fee«  and  also  to  him  that  de-  wammtr  aw* 

mandeth  fee-tail  without  any  other  descent  of  fee-simple,  j^mdtiftaa 
except  in  cases  which  are  restrained  by  the  statutes,  and  in 
other  cases  for  certain  causes,  as  shall  be  said  hereafter. 

713  AlsOy  if  land  be  given  to  a  man  and  to  the  heirs  of  his  promm^cy 

body  begotten,  who  taketh  wife,  and  they  have  issue  a  son  tmant'lntiu! 

iff  dUt^^ml 

between  them,  and  the  husband  discontinneth  the  tail  in  fee,  and  ban  the 


and  dieth,  and  afterwards  the  wife  releaseth  to  the  disconti- 
nuee  in  fee  with  warranty,  &c.,  and  dieth,  and  the  warranty 
descends  on  the  son,  this  is  collateral  warranty;    7i4  but  if  H«M6and 
tenements  be  given  to  the  husband  and  wife,  and  to  the  heirs  ^SL;  tau, 
of  their  two  bodies  begotten,  who  have  issue  a  son,  and  the  com 
husband  discontinue  the  tail,  and  die,  and  afterwards  the  wife  teqamtreum 
release  with  warranty,  &c.,  and  die,  this  warranty  is  but  a  lineal  <r.  <* »  Uneai 
warranty  to  the  son:  for  the  son  shaU  not  be  barred  in  this  2=^'"" 
case  to  sue  his  writ  of  Formedon^  unless  he  have  assets  by 
descent  in  fee-simple  by  his  mother,  because  their  issue  in 
writ  of  Formedon  ought  to  convey  to  him  the  right  as  heir  to 
his  father  and  to  his  mother  of  their  two  bodies  begotten,  by 

rauniie  eat  harre  a  eeluy  qui  demaunda  fte^  et  auxi  a  celuy 
qui  demaunda  fee-taille  eauns  aeeun  autre  descent  de  /<?«- 
simple,  sinon  en  eases  que  sount  restreignes  per  les  statutes, 
et  en  autres  eases  pur  eerteyn  causes,  came  serra  dit  en  apres. 
713  Item,  si  terre  soit  done  a  un  home  et  a  les  heires  de  son 
corps  engendres,  le  quel  prent  feme,  et  ount  issue  fitz  entre 
euXf  et  le  baron  diseontinua  le  taUle  en  fee,  et  devie,  et  puis 
la  feme  relessa  al  discontinue  en  fee  ovesque  yarrauntie,  ^c», 
et  morust,  et  la  yarrauntie  descendist  a  lejits,  ceo  est  collate^ 
rail  yarrauntie  ;  7i4  ntes  si  tenementes  soient  dones  a  le  baron 
et  safeme,  et  a  les  heires  de  lour  deux  corps  engendres,  queux 
ount  issue  fitZy  et  le  baron  diseontinua  le  taUle,  et  morust,  et 
puis  la  feme  relessa  ovesque  yarrauntie,  ^e.,  et  morust,  eest 
yarrauntie  nestforsque  une  lineall  yarrauntie  a  le  ftz  :  qar  le 
Jits  ne  serra  barre  en  ceo  cas  de  suer  son  brief  de  Formedon, 
einon  que  it  ad  assetes  per  discent  en  fee-single  per  sa  mere, 
pur  ceo  que  lour  issue  en  brief  de  Formedon  covient  conveier 
a  luy  le  droit  come  heire  a  son  pere  et  a  sa  mere  de  lour  deux 
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form  of  the  gift  (p^  formam  dom) ;  and  so  in  this  case  the 
warrantj  of  the  father  and  the  warranty  of  the  mother  are 
nothing  else  but  lineal  warranty  to  the  heir,  &c 
lineal  and  7)5  And  note,  that  in  every  case  where  a  man  demandeth 

ran^diMn-  tenements  in  fee-tail  by  writ  of  Formedon,  if  any  of  the  issae 
|e9ante,  in  the  tail  that  hath  possession,  or  that  hath  not  any  posses- 
sion, make  a  warranty,  &c^  if  he  that  sueth  the  writ  of 
Farmedott  conld  by  any  possibility,  by  matter  which  ooaU 
esist  in  fact,  convey  to  Iwaaelf,  through  him  that  made  the 
warranty  by  the  form  of  the  gift,  &c.,  (jperjbrmam  diom),  this 
is  a  lineal  warranty,  and  not  collateral, 
coiiaieni  ^^^  Also,  if  a  man  have  issue  three  sons,  and  he  giveth 

oSt^%har  land  to  the  elder  son,  to  have  and  to  hold  to  him  and  to  the 
intau^remain^  heirs  of  his  body  begotten,  and  for  default  of  such  issne,  the 
die  ton  in  tail,  remainder  to  the  middle  son,  to  him  and  to  the  heirs  of  his 
the^wnger  body  bcgotteu,  and  for  default  of  such  issue  of  the  middle 
thedueomi-      son,  the  remainder  to  the  younser  son,  and  to  the  hdis  of 


nuance  qf  the 
elder  eon  wM 

UKBfTOn^  iff 

^S^^Si^      ^^  ^  ^  ^^  ^^^  ^^d  him«e(^  and  his  heirs  to  warranty. 


euermmwuh    his  body  b^ottcu,  in  this  case,  if  the  elder  son  discontinue 

uKonvnIg  iff  ¥        \j 


eorp9  enffendretf  per  /aurme  del  done  ;  et  isdnt  en  tiel  em  la 
garrauntie  de  le  pere  et  la  garrauntie  de  la  mere  ne  stnmi 
/oreque  lineall  garrauntie  al  heire,  ^. 

715  ^i  notcty  que  en  cheacun  eas  ou  home  demamuia  tene- 
mentea  en  fee-taille  per  brief  de  Formedon,  si  aseun  del  issue 
en  le  taille  que  avoet  possession,  ou  qui  nacoet  aseun  posses- 
sion,  /ait  une  garrauntie,  ^c,  si  eeluy  qui  suist  le  brief  de 
Yormedon  puissoit  per  aseun  possibUiti,  per  matere  que  puis- 
soit  estre  en  fait,  eonveier  a  luy^  per  mye  eeluy  qui  fist  U 
garrauntie  per  fourme  del  done,  ^.,  ceo  est  un  lineaU  gar^ 
rauntie,  et  nemye  collaterally 

71^  Item,  si  home  ad  issue  trois  files,  et  ildona  terre  al  eisne 
fitg,  a  aver  et  tener  a  lug  et  a  les  heires  de  son  corps  engeth 
dres,  et  pur  defaute  de  tiel  issue,  le  remeyndre  al  mulnesfitt, 
a  luy  et  a  les  heires  de  son  corps  engendres,  et  pur  defaute  de 
tiel  issue  del  mulnes,  le  remeyndre  al  puisne  fits,  et  les  heim 
de  son  corps  engendres,  en  ceo  cas,  si  leisnefitz  diseontinua  le 
taille  en  fee,  et  obUgea  luy  et  ses  heires  a  garrauntie,  et  mo- 
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and  die  withoat  issue,  this  is  a  collateral  warrtuity  to  the 
middle  son,  and  he  shall  be  barred  from  demanding  the  same 
land  by  force  of  the  remainder,  because  the  remainder  is  his 
title,  and  his  elder  brother  is  collateral  to  that  title  which  oom- 
menceth  by  force  of  the  remainder.  In  the  .same  manner  it  is,  jbidmouh 
if  the  middle  son  hath  the  same  land  by  force  of  the  remain-  mSHSyanee 
der,  because  his  elder  brother  made  not  any  discontinuance,  mh  between 

^  htm  and  ike 


but  died  without  issue  of  his  body,  and  afterwards  the  middle 

make  a  discontinuance  with  warranty,  &c.,  and  die  without 

issue,  this  is  a  collateral  warranty  to  the  younger  son.    And  jindjbthm'e 

also  in  this  case,  if  any  of  the  said  sons  be  disseised,  and  the  MSH^witk 

father  that  made  the  gift,  &c^  releaseth  to  the  dissebor  all  the  tt^^lto 

right,  &c.,  with  warranty,  &c.,  this  is  collateral  warranty  to  that  whemikn^- 

son  upon  whom  the  warranty  descendeth.  Causa  qua  supra, 

7^7  And  so  note,  that  where  a  man  that  is  collateral  to  the  couatena 
title,  &c.,  releaseth  with  warranty,  &c.,  this  is  a  collateral  THeeame'ruie 
warranty,  &c. 

718  Also,  if  the  father  eive  land  to  his  elder  son,  to  have  Maxim. 

*^  Svenfwar- 

ram^dothie- 

rust  sauns  issue,  ceo  est  une  coUateraU  garrauntie  al  mulnes 
Jltzy  et  it  serra  barre  a  demaunder  mesme  la  terre  per  farce 
del  remeyndre,  pur  eeo  que  le  remeyndre  est  son  title,  et  son 
eisne/rere  est  eoUateraU  a  eelle  title  qui  commence  per  force 
del  remeyndre.  En  mesme  le  manere  est,  si  le  mulnes  Jits 
avail  mesme  la  terre  perforce  de  le  remeyndre,  pur  ceo  que  son 
eisne  frere  ne  fst  ascun  discontinuaunce,  mes  morust  sauns 
issue  de  son  carps,  et  puis  le  mulnes  fait  un  discontinuaunce 
ovesque  garrauntie,  ^c,  et  morust  sauns  issue,  ceo  est  une 
eoUateraU  garrauntie  a  le  puisne  fitz.  Et  auxi  en  ceo  cas,  si 
ascun  de  les  dites  fitz  sail  disseisi,  et  le  pere  qui  fist  le  done, 
^c,  relessa  a  le  disseisour  tout  le  droit,  ^c,  ovesque  gar- 
rauntie,  ^c,  eeo  est  eoUateraU  garrauntie  a  celuyfitz  sur  qui 
la  garrauntie  descendist.  Causa  qua  supra. 

717  Et  sic  nota,  que  lou  home  qui  est  eoUateraU  a  le  title, 
^c,  relessa  ovesque  garrauntie,  ^c,  ceo  est  une  eoUateraU 
garrauntie,  ^c, 

718  Item,  si  pere  dona  terre  a  son  eisne  fitz,  a  aver  et  tener 
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•emdiQiofi       and  to  hold  to  him  and  to  the  heirs  males  of  his  body  becoi- 

Mm  thatit  •  ^         o 

Mr  to  Mm  ten,  the  remainder  to  the  second  son,  &c.,  if  the  elder  soa 
«wmMi»,iy  alien  in  fee  with  warranty,  &c.,  and  hath  issue  female,  and 
iM9.-ca  dieth  without  issue  male,  this  is  not  collateral  warranty  to  tha 
stoiaoBomi  second  son,  nor  shall  it  hnrt  him  in  respect  of  his  acdon  of 
when  therighi  Fofmedon  in  the  remainder,  because  the  warranty  deaoendeth 
ofw  uNv,  a^  upon  the  daughter  of  the  elder  son,  and  not  to  Hie  aeoond 
amiher,uiat'  SOU;  for  evcry  Warranty  which  descendeth,  deaoendeth  upon 
him  that  is  heir  to  him  that  made  the  warrant  by  the 


mon  law. 
oifiintaa  719  Also,  if  land  be  eiven  to  a  man  and  to  the  heirs  maks 


•»*<*»>*•  of  his  body  batten,  and  for  default  of  such  issue,  the 

jMmsiuufitK  ^^^^  thereof  to  his  heirs  females  of  his  body  begotten, 

^^SiuSua^  and  afterwards  the  donee  in  the  tail  maketh  a  feoffment  in 

2J**JJJ^JJJjJ"  fee,  with  warranty  accordingly,  and  hath  issue  a  son  and  a 

M^taTbe-  daughter,  and  dieth,  this  warranty  is  but  a  lineal  warranty  to 

aZ^'Sn-  ^^  Bon  to  demand  by  a  writ  of  Farmedan  in  the  descender; 

^l^^SJSis  ^^^  A^o  i^  ^  ^^^  lineal  to  the  daughter  to  demand  the  same 

a  luy  et  a  lea  heires  malea  de  stm  corps  engendres,  le  remeym" 
dre  a  le  second  fitz^  ^c,  si  leisne  fits  alienast  en  fee  onesqme 
yarrauntiCf  ^.,  et  ad  issue  femelle,  et  morust  seams  issue 
nude,  ceo  nest  pas  coUaterall  garrauntie  al  second  fitz,  ne  /ay 
ledera  de  son  accion  de  Formedon  en  le  remeyndre,  pmr  ceo 
q%ie  la  garrauntie  descendist  tUfile  del  eisnefits,  et  newty  a  le 
second  fits;  qar  cheseun  garrauntie  que  descendist^  deseendisi 
a  celuy  qui  est  heire  a  luy  qui  fist  la  garrauntie  per  le  comen 
ley. 

719  Item,  si  terre  soit  done  a  un  home  et  ales  heires  nudes 
de  son  corps  engendres^  et  pur  de/aute  de  tiel  issue,  le  re^ 
meyndre  a  ses  heires  femelx  de  son  corps  engendres,  et  puis  le 
doni  en  le  taiUe  fait  feoffement  en  fee,  ovesque  garrauntie  oe- 
cordant,  et  ad  issue  fitz  etfile,  et  morust,  cest  garrauntie  nest 

forsque  linetdl  garrauntie  a  le  fits  a  demaunder  per  brief  de 
Formedon  en  le  descendre;  et  auxint  il  nest  forsque  Hneall  a 

file  a  demaunder  mesme  la  terre  per  brief  de  Formedon  en  le 
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land  by  writ  of  Farmedon  in  the  remainder,  if  her*  brother  s^feos. 
die  without  issae  male,  because  she  claimeth  as  heir  female  Jbrmatim  qf 

thatwammtif 

remeyndre,  «t  9on*  frere  devutst  sauns  istue  tnale,  pur  ceo  que  mmmTV*' 
ele  clayme  come  heire  femeUe  de  le  corps  ton  pere  engendre. 


*  These  words  «« 9onj  ^  her,  have  been  ooxrapted  by  a  F^rench  edition 
by  the  Staiionert,  1604,  (from  which  it  seems  the  text  of  the  first  nine 
editions  of  Co.  Lytt.  was  taken,)  into  nnon,  tm/tfM.  This  drcomstance 
ia  noticed  very  folly  in  Vaugh.  369^376  (e). 


(tf)  There  is  one  case  in  LyttU^ 
ion,  remarkable  for  many  reasons, 
where  the  warranty  of  tenant  in 
tail  is  lineal  and  not  collateral  to 
the  person  in  remainder,  and  there- 
fore binds  not,  if  the  case  be  law 
(as  may  be  justly  doubted),  as  Lyt- 
tleton  is  commonly  understood. 
[Here  is  recited  the  present  case, 
according  to  the  oormpted  reading, 
**  unless  the  brother  die  without 
issue  male.] 

1.  Here  the  warranty  of  the  &- 
ther,  donee  in  taU,  is  but  lineal  to 
the  daughter  in  remainder  in  tail ; 
but  she  claims,  saith  the  book,  her 
remainder  as  heir  female  of  the 
body  of  the  donee  in  tail,  which 
differs  the  case  finom  other  persons 
in  remainder  of  an  estate-tail. 

2.  And,  by  the  way,  in  this  case 
Sir  Edward  Coie,  though  he  hath 
commented  upon  it,  hath  commit- 
ted an  oversight  of  some  moment  j 
by  using  a  copy  that  wanted  a  criti- 
cal emendation ;  for  where  it  said, 
Thai  the  warraniy  qfiht  father  i$ 
bui  lineal  io  ihe  daughter,  to  de^ 
numd  the  land  by  a  Formedon  i ft 


ihe  remainder,  mnleee  the  brother 
die  without  ieene  male,  beeamee 
ehe  claims  at  heir  female  qf  the 
body  qf  her  father.  By  which 
reading  and  context  the  sense  must 
be,  7*^11/  {^  the  eon  die  without 
iseue  male  qf  hie  body,  then  the 
warranty  qf  the  father  is  not  lineal 
to  the  daughter,  eujue  eontrarium 
eetverum:  for  she  can  claim  her 
remainder  as  heir  female  of  the 
body  of  her  fkther,  and  thereby 
make  the  father's  warranty  lineal  to 
her,  but  only  because  her  brother 
died  without  issue  male. 

That  which  deceived  Sir  Edward 
Coke  to  admit  this  case  as  he  hath 
printed  it,  was  a  depraved  French 
copy,  thus,  Si  non  frere  devyaet 
sane  issue  male;  which,  truly  read, 
should  be.  Si  son  frere  devyaet; 
and  the  translation  should  be,  not 
"  Unless  the  brother  die  without 
issue  male ;  "  but,  '*  If  her  brother 
die  without  issue-male." 

Another  reason  is,  that  his  French 
copy  was  depraved,  because  the 
French  of  it  is,  Si  nan  frere  de* 
vyast  sans  issue  male;  which  is  no 
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Btaifbntktr  of  the  bodv  of  her  father  besotteiu    But  in  this  case,  if  her 

fVtaMe  to  Ck0  a^  c7  ' 

dueontbtme,    brother  in  his  life  release  to  the  disoontinuee,  &c..  with  war- 

hitwarrcmtif  , 

<*<!ryiwy.'*..  ranty,  &c.»  and  afterwards  die  without  issue,  this  is  a  collate- 
ral  warranty  to  the  daoghter,  because  she  cannot  oobtcj  to 
hetBelfthe.  right  which  she  hath  by  force  of  the  remainder  by 
any  means  of  descent  by  her  brother,  and  therefore  the  bro- 
ther is  collateral  to  the  title  of  his  sister,  and  therefore  bis 
warranty  is  collateral,  &c.  (/). 

Mes  en  ceo  cos,  ei  eon  frete  ensatie  releaaaet  al  dUeomtimmS^ 
^c,  oveeque  garrauntie,  ^.,  ef  puie  moruet  eauns  iseme,  ceo 
eet  une  collateraU  garrauntie  a  lajHe^  pur  eeo  que  ele  ne  pott 
conveier  a  luy  le  droit  que  ele  ad  per  force  de  le  remeyndre 
per  ascun  meane  de  diecent  per  eon  frere^  et  pur  ceo  le  frere 
eet  coUateraU  a  le  title  ea  eoer,  et  pur  ceo  eon  garrauntie  eet 
collaterally  ^c. 


language,  for  that  rendered  in  En* 
gliBh  is,  '<  Unless  brother  die." 
For  it  cannot  be  rendered  as  he 
hath  done  it,  "  Unless  the  brother 
die,"  without  the  French  had  been, 
**  8i  non  le  Jrere  devyati,*'  and 
not  "  8i  Htm/rere  devfftut" 

Sir  Edward  Coke'a  first  edition 
of  his  LyitMoUf  and  all  the  follow- 
ing editions,  are  alike  false  in  this 
section.  I  have  an  edition  of  Xy/- 
ileion,  in  1604,  so  depraved,  which 
was  long  before  Sir  Edward  Coke 
published  his ;  but  I  have  a  right 
edition,  in  1581,  which  it  seems 
Sir  Edward  Coke  saw  not,  where 
the  reading  is  right,  Si  ton  frere 
devyaet  sane  iteue  male.  There- 
ibre  you  may  mend  all  your  Lyitle' 
tone,  if  you  please ;  and  in  perusmg 
the  case,  you  will  find  the  grossness 


of  the  fidse  eopias  more  deariy 
than  yon  can  by  this  my  disoourse 
of  it. 

And,  after  all,  I  much  doabc 
whether  this  case,  WMLytiietonu 
commonly  understood,  that  is,  T%ai 
ikie  lineal  warrantf  dofk  not  Hnd 
the  daughter  without  meeete  de^ 
ecendinff,  be  law.— Bole  ▼.  Hortem, 
VoMgh.  369. 

(/)  Here  it  appears,  thai  when- 
soever the  ancestor  takes  any  estate 
of  freehold,  and  in  the  same  con- 
veyance an  estate  is  limited  to  any 
of  his  heirs,  these  latter  words, 
«  his  heirs,"  are  words  of  limita- 
tion, and  not  of  purchase,  although 
it  be  limited  by  way  of  remainder; 
and  tiierefore  here  the  remainder 
to  the  heir  female  vests  in  the  te- 
nant in  tail  himself:  [so  only,  how* 
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730  Also,  I  have  heard  it  said,  that  in  the  time  of  Kine  RyUiui's 
Richard  the  Second,  there  was  a  Justice  of  the  Common  oiftiniau 

MDOfi  flondMofi 

Pleas,  dwelling  in  Kent,  called  Rykhill,  who  had  issue  divers  t^tifthedik' 
sons,  and  his  intent  was,  that  his  eldest  son  should  have  cer-  ^  «f^ 
tain  lands  and  tenements  to  him  and  to  the  heirs  of  his  body  ^"^^ 
begotten,  and  for  default  of  issue,  the  remainder  to  the  second  ajfapT 
son,  &c.,  and  so  to  the  third  son,  &c.,  and  because  he  would  mau.^o. 
that  none  of  his  sons  should  alien  or  make  warranty  to  bar  or 
hurt  the  others  that  should  be  in  the  remainder,  &c.,  he 
caused  an  indenture  to  be  made  to  such  effect,  wU,  that  the 


720  Item,  jeo  ay  oye  dit,  que  en  temps  le  Roy  Riehard  le 
Second,  il  y  fidet  un  Justice  de  le  Comen  Bane,  demurrant 
en  Kent,  appelle  Rykkill,  qui  avoit  issue  divers  Jitz,  et  son  «n-> 
tent  fuist,  que  son  eisne  fitz  averoit  certeyn  terres  et  tene^ 
mentes  a  luy  et  a  les  heires  de  son  corps  engendres,  et  pur 
defaute  dissue,  le  remeyndre  a  le  second  file,  ^.,  et  issint  a 
le  tierce  fitz,  ^c,  et  pur  ceo  quil  voille  que  nut  de  ses  fitz 
alieneroit  ouferroit  garravntie  pur  barrer  ou  leder  les  autres 
queux  serront  en  le  remeyndre,  ^c,  ilfist  /aire  tiel  endenture 
a  tiel  effecte,  scil.  que  les  terres  et  tenementes  Jitrent  dones  a 


ever,  as  to  give  him  a  remainder  in 
tail  female,  and  not  by  merger  to 
destroy  the  remainder,  and  give  him 
an  estate  tail  general. — COv.  read' 
able  Ed.  Co.  Lytt.l  And  it  is  well 
to  know  this  learning  nerertheless 
it  is  dangerons  to  use  such  limita- 
tions in  conyeyances,  as  great  in- 
oonyeniences  may  arise  thereupon ; 
for  if  such  a  tenant  in  tail  has  issue 
diyers  sons,  and  they  have  issue  di- 
yers  daughters,  or  if  tenant  in  tail 
has  issue  divers  daughters,  and  each 
of  them  has  issue  sons,  none  of  the 
daughters  of  the  sons,  nor  the  sons 
of  the  daughters,  shall  ever  inherit  to 


either  of  the  said  estates  tail ;  and 
so  it  is  of  the  issues  of  the  issues,  for 
(as  hath  heen  said)  the  issues  inhe- 
ritable must  make  their  claim  either 
only  by  males,  or  only  by  females, 
so  that  the  females  of  the  males,  or 
males  of  the  females,  are  wholly 
excluded  in  the  heritage  of  either  of 
the  said  estates  tail :  hence,  there- 
fore, it  is  proper,  when  the  first  li- 
mitation is  to  the  heirs  male,  that 
the  remainder  should  be  to  the 
heirs  general,  as  then  all  the  issues, 
be  they  females  of  males,  or  males 
of  females,  are  inheritable.  ~  Co. 
Lyti.  377.  a.  b. 
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lands  and  tenements  were  given  to  his  eldest  son  upon  such 
condition,  that  if  the  elder  son  should  alien  in  fee,  or  in  fee- 
tail,  &c.,  or  if  any  of  his  sons  should  alien,  &c.,  that  then  their 
estate  should  cease  and  he  void,  and  that  then  the  same  lands 
and  tenements  immediately  should  remain  to  the  second  aon, 
and  to  the  heirs  of  his  body  begotten,  &c.,  upon  the  same 
condition,  sciL  that  if  the  second  son  should  alien,  &c.,  that 
then  his  estate  should  cease,  and  that  then  the  same  lands 
and  tenements  immediately  should  remain  to  the  third  son  and 
to  the  heirs  of  his  body  begotten,  et  ne  tdtroy  the  remainder  to 
other  of  his  sons,  and  liyery  of  seisin  was  made  accordingly. 
omemuon  ^^^  But  it  seemcth  by  reason,  that  all  such  remainders  in 

denintMt      the  fonu  aforcssid  made,  are  void  and  of  no  value,  and  this  fixr 
itbeeauMtfu    three  reasons.      One  reason  is,  because  every  remainder 


ought  to  pom  which  beginneth  by  a  deed^  it  behoveth  that  the  remainder 
dofMr  fiy  tfte  be  iu  him  to  whom  the  remainder  is  entailed  by  force  of  the 
niiifiilijii**'       ^'^^^  deed,  at  the  time  when*  the  livery  of  seisin  is  made  to 

eon  eiene  fite  eur  tiel  condieum,  que  ei  leisne  fitt  aHenaet  en 
feey  ou  enfee-taUle^  ^c,  ou  ei  aecun  de  eeefitz  aUenaet^  ^rc^ 
que  adonquee  lour  eetate  ceeeera  et  eerroit  voyde^  et  que 
adonquee  meemes  lee  terres  et  tenementee  immediate  remeyn^ 
dront  a  le  aeeondfitz^  et  a  lee  heiree  de  eon  corps  engendree, 
^c,  eur  meeme  la  condicion,  scil.  que  ei  le  iyjits  aUenaet^ 
^c,  que  adonquee  eon  eetate  ceeeera,  et  que  adonquee  meamee 
lee  terres  et  tenementee  immediat  remeyndront  al  tierce  JUe 
et  a  lee  heiree  de  eon  corps  engendrce^  et  sic  ultra,  le  remeyndre 
as  autres  de  eesjite,  et  lyver'e  de  seisin  fidst  fait  accordant, 

721  ^^  n  semble  per  reason,  que  toutee  tielx  remeyndres 
en  la/ourme  avauntdit  faitez,  eount  voides  et  de  nul  value,  ei 
ceo  pur  troie  causes,  Une  cause  eet,  pur  ceo  que  cheecun 
remeyndre  que  commence  per  un  fait,  il  covient  que  le  re- 
meyndre soit  en  luy  a  qui  le  remeyndre  est  tailli  per  force  de 
meeme  le  fait,  quant*  le  lyverd  de  seisin  est  fait  a  luy  qui 


*  This  word  has  been  printed  aifant,  brforct  in  almost  every  edition 
since  the  three  earliest.    RasieWs  Transl.  accords  with  the  text. 


n/mgnantSo 
or  iiteonaUttni 
wUhthgtmaU 
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him  that  shall  have  the  freehold,  [for  in  such  case  the  ikouuveitat 
growing  and  the  being  of  the  remainder  is  by  the  liveiy  wuhthapor- 
of  seisin  to  him  that  shall  have  the  freehold*],  and  such 
remainder  was  not  to  the  second  son  at  the  time  of  liveiy  of 
seisin  in  the  case  aforesaid,  &c.     722  The  second  reason  is,   Tvmmd 
if  the  first  son  alien  the  tenements  in  fee,  then  is  the  fr«e-  rmautd^de- 
hold  and  the  fee-simple  in  the  alienee,  and  in  none  other;   "  etmdMm 
and  if  the  donor  had  any  reversion  by  such  alienation,  the 
reversion  is  discontinued;  then  how  can'it  by  any  reason  be»  ^^^^^SlffL 
that  such  remainder  shall  commence  its  existence  and  its  ^''^ 
growth  immediately  after  such  alienation  made  to  a  stranger, 
that  hath  by  the  same  alienation  freehold  and  fee-simple? 
and  also  if  such  remainder  should  be  good,  then  might 
he  enter  upon  the  alienee,  where  he  had  no  manner  of  right 
before  the  alienation,  which  should  be  inconvenient.     733  Xhe  ZJl^S*- 
third  reason  is,  when  the  condition  is  such,  that  if  the  elder 

woera  le  franktetiement,  qar  eti  Hel  cos  le  newanee  et  le 
eatre  de  le  remeyndre  est  per  le  fyver9  de  seiein  a  celuy  qui 
ttvera  le/ranktenement*,  et  tiel  remeyndre  nejuist  al  second 
fitz  al  temps  de  lyverS  de  seisin  en  le  cos  avauntdit,  ^c. 
723  jja  seconds  cause  est,  si  le  premier  fits  alienast  les  tene^ 
mentes  en  fee,  donques  est  le  /ranktenement  et  le  fee-simple 
en  kUienS,  et  en  nul  autre;  et  si  le  donour  avoit  ascun  re- 
vercion  per  tiel  alienacionf  la  revereion  est  discontinue; 
donques  coment  per  ascun  reason  poet  estre,  que  tiel  re- 
meyndre  commencera  son  estre  et  sa  nessanee  immediate  apres 
tiel  alienaeionfait  a  un  estraunge,  qui  ad  per  mesme  laUena" 
don  franktenement  et  fee^mple?  et  auxi  si  tiel  remeyndre 
serroit  bon,  adonques  purroit  il  entrer  sur  laUeni,  lou  il 
noffoit  ascun  manere  de  droit  av&nt  lalienacion,  que  serroit 
inconvenient,     723  Xa  tierce  cause  est,  quant  la  condidon  est 


*  The  passage  within  brackets  is  not  given  in  those  editions  of  Rtu- 
MV9  Transl.,  commencing  T\ittyl  1556,  and  continued  hj  him  and  others 
to  1661 ;  although  it  appears  in  Marine  1556,  and  prerions  editions. 
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19011  a  eoM- 
dMmthatihe 


brmeh^ihe 


Wamntyby 
toumt  in  cur- 
tasy  it  no  bar 
tatitBisme, 
unletiamets 


son  alien,  &c.,  that  his  estate  shaD  cease  or  shall  be  Tvnd,  &&, 
then  after  such  alienation,  &c.,  may  the  donor  enter  by  foice 
of  such  condition,  &c.,  as  it  seemeth,  and  so  the  donor  and  his 
heirs  in  such  case  ought  sooner  to  have  the  land  than  the 
second  son,  that  had  not  any  right  before  such  alienation, 
&c.;  and  so  it  seemeth  that  such  remainders  in  the  case 
aforesaid  are  void,  &c. 

7^  Also,  at  the  common  law  before  the  statute  of  Glou- 
cester (6  £.  1),  if  tenant  by  the  curtesy  had  aliened  in  fee 
with  warranty  accordingly,  after  his  decease  this  was  a  bar  to 
the  heir,  &c.,  as  it  appeareth  by  the  words  of  the  same  statute; 
but  it  is  remedied  by  the  same  statute,  that  the  warranty  of  the 
tenant  by  the  curtesy  shall  not  be  a  bar  to  the  heir,  unless 
that  he  hath  assets  by  descent  by  the  tenant  by  the  curtesy; 
for  before  the  said  statute  this  was  a  collateral  warranty  to  the 
heir,  because  he  could  not  convey  any  title  of  descent  to  the 
tenements  by  the  tenant  by  the  curtesy,  but  only  by  his  mo- 
ther, or  other  of  his  ancestors,  &c. ;  and  this  is  the  cause  why 


tielf  que  9%  leime  fiU  alienast,  ^c,  que  wn  estate  ceaera  om 
eerroit  tayde,  ^c,  danques  apree  tiel  altenaeion,  ^.,  poet  le 
donour  entrer  per  force  de  tiel  eondicum^  ^.,  came  il  semhle^ 
et  ieeint  le  donaar  et  ees  hevree  en  tiel  eae  doient  phtie  toet 
aver  la  terre  que  le  second  Jitz,  qui  navoit  aseun  droit  dewnU 
tiel  alienaeionf  ^c, ;  et  iesint  il  semble  que  tielx  remeyndree 
en  le  eae  avauntdit  eont  vcydee^  ^c, 

7M  Item,  a  le  eomen  ley  devaunt  lestatuit  de  Gloucester,  si 
tenaunt  per  le  curtosie  ust  aUene  en  fee  ovesque  fforrauntie 
accordant,  apres  son  decesse  ceo  Juist  un  barre  al  heire,  ^., 
sicome  appiert  per  les  parolx  de  mesme  lestatuit;  mes  il  est 
remedie  per  mesme  lestatuit,  que  la  yarrauntie  le  tenaunt 
per  le  curtosie  ne  serra  mye  barre  al  heire,  sinon  quit  y 
ad  assetes  per  discent  per  le  tenaunt  per  le  curtosie  ;  qar  de- 
vaunt  le  dit  estatuit  ceo  Jfuist  une  collaterall  garr auntie  al 
heire,  pur  ceo  que  il  ne  puisoit  conveier  ascun  title  de  discent 
a  les  tenementes  per  le  tenaunt  per  le  curtosie,  mes  tantsole- 
mentpersa  mere  ou  autres  de  ses  auneestres,  ^c. ;  et  ceo  est  la 
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it  was  collateral  warranty.    Tss  But  if  a  man  inherited  take  wammty<tr 
a  wife,  who  have  issue  a  son  between  them,  and  the  father  indow^.u 
die,  and  the  son  enter  into  the  land,  and  endow  his  mother,  totun  the' 
and  afterwards  the  mother  aheneth  that  which  she  hath  in  tHejtah«r,md 

bats  the  fonie. 

her  dower  to  another  in  fee  with  warranty  accordingly,  and 
afterwards  die,  and  the  warranty  descendeth  npon  the  son,  now 
the  son  shall  be  barred  to  demand  the  same  land  by  reason  of 
the  said  warranty,  because  that  such  collateral  warranty  of 
tenant  in  dower  is  not  remedied  by  any  statute.  The  sane 
law  is,  where  tenant  for  life  makes  an  alienation  with  war- 
ranty, &c.,  and  dieth,  and  the  warranty  descendeth  upon 
him  that  hath  the  reversion  or  the  remainder,  &c.,  they  shall 
be  barred  by  such  warranty,  &c. 

7^  Also,  in  the  said  case,  if  it  were  so  that  when  the  te-  ^""jj^^^ 
nant  in  dower  aliened,  &c.,  the  heir  was  within  ase,  and  also  avoSodSin- 
at  the  time  that  the  warranty  descended  upon  him  he  was  MMmtnf,\f 
within  age;  in  this  case  the  heir  may  afterwards  enter  upon  8^^ 
the  alienee,  notwithstandiag  the  warranty  descended,  &c., 
because  no  laches  shall  be  adjudged  in  the  heir  within  age, 

cause  pur  que  iljuist  collateraU  garr auntie,  725  Mcb  ei  home 
enheriteprent  feme,  lee  queux  aunt  issue  Jit  z  entre  eux,  et  le 
pere  devia,  et  le  fitz  entra  en  la  terre,  et  endowa  sa  mere,  et 
puis  la  mere  aliena  ceo  que  ele  ad  en  son  dower  fi  un  autre  en  fee 
ovesque  garrauntie  accordant,  et  puis  morttst,  et  la  garrauntie 
descendist  a  lefitz,  ore  lefitz  serra  harre  a  demaunder  mesme 
la  terre  per  cause  de  la  dite  garrauntie,  pur  ceo  que  tiel  col- 
lateraU garrauntie  de  tenaunt  en  dower  nest  pas  remedie  per 
ascun  estatuit,  Mesme  la  leg  est,  lou  tenaunt  a  terme  de  vie 
fait  une  alienacion  ovesque  garrauntie,  ^c,  et  morust,  et  la 
garrauntie  descendist  a  celuy  qui  avoet  la  revercion  ou  le 
remeyndre,  ^c,  ils  serront  barresper  tiel  garrauntie,  ^. 

796  Item,  en  le  dit  cas,  U  issint  Juist  que  quant  le  tenaunt 
en  dower  alienast,  ^c,  leirefuist  deins  age,  et  auxi  al  temps 
que  la  garrauntie  descendist  sur  lug  il  fuist  deins  age ;  en 
ceo  cas  leire  poet  apres  entrer  sur  lalienS,  nient  contristeant 
la  garrauntie  descendus,  ^c*,  pur  ceo  que  nul  lackesse  serra 
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that  he  did  not  enter  upon  the  alienee  in  the  life  of  tenant  in 
dower;    hut  if  the  heir  were  within  age  at  the  time  of  the 
alienation,  &e.,  and  afterwards  he  cometh  to  full  age  in  the 
life  of  tenant  in  dower,  and  so  being  of  full  age,  he  doth  not 
enter  upon  the  alienee  in  the  life  of  tenant  in  dower,  and 
afterwards  the  tenant  in  dower  dieth,  &c.,  there  peradTentoie 
the  heir  shall  be  barred  by  sach  warranty,  because  it  shall  be 
accounted  his  folly,  that  he  being  of  fiill  age  did  not  enter  in 
the  life  of  tenant  in  dower,  &c.* 
i^«g«tobte         738  Also,  it  is  spokcu  in  the  end  of  the  said  statute  of 
tJot.yGkM'    Gloucester,  which  speaketh  of  the  alienation  with  warranty 
thehiir'itf       made  by  the  tenant  by  the  curtesy,  in  this  form.     Alao»  in 

ajugge  en  leire  deins  age,  que  U  nenira  pas  mtr  LtlienS  e»  ia 
vie  del  tenaunt  en  dower ;  mee  si  leire  fidat  deine  age  al  temtpe 
del  alienacion,  ^c,  ei  puis  il  dement  a  pleyn  age  en  la  vie  de 
le  tenaunt  en  dower,  et  issint  eateant  de  pleyn  age,  il  nenira 
pas  sur  lalienS  en  la  vie  del  tenaunt  en  dower ,  et  puis  le  ie* 
naunt  en  dower  morust,  ^c,  Hi  peraventure  leire  serra  barre 
per  tiel  garrauntie,  pur  eeo  que  il  serra  rette  sa  /olye^  que  U 
esteant  de  pleyn  age  nentra  pas  en  la  vie  del  tenaunt  en 
dower,  ^e, 

728  Item,  U  estparle  en  le  fyn  del  dit  estaiut  de  Ghmees- 
ter,  queparla  del  alienacion  ovesque  garrauntie  fait  per  le  te- 
naunt per  le  eurtosie,  en  cest/ourme,    Ensement,  en  mesme  le 

*  Here  follows  in  erery  French  edition  of  Lyttleton,  after  T^tbfl  1&57, 
the  following  addition,  which  is  noticed  as  sach  by  Sir  B,  (hke,  who 
thereupon  refers  to  his  commentary  on  §  697.  This  addition,  which 
forms  the  727th  section  of  West's  subdivision,  1581,  ^>pear8  in  jRmIh. 
as  part  of  the  text ;  but  in  Berth. ^  Middl.,  Sm.,  Powell^  and  Toityl  1554, 
it  is  given  as  a  side-note,  vis. — But  now  by  the  statute  made  11  Hem,  7, 
e.  10,  ii  is  ordained,  (^  any  woman  diseoniimie,  aHen,  release,  or  emi- 
Jlrm  with  warranty  any  lands  or  tenements  which  she  hoideth  m  dowtr 
for  term  qf  life,  or  in  tail  of  the  gtft  qf  her  first  husband,  or  qf  hit 
ancestors,  or  qf  the  gift  qf  any  other  seised  to  the  use  qf  the  first  has- 
band,  or  qf  his  ancestors,  that  all  such  warranties,  Sfc,  shall  be  void^ 
and  that  it  shall  be  lawful  for  him  which  hath  these  lands  or  tenemenit 

ter  the  death  of  the  same  woman  to  enter. 


,■•» 
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the  same  maimer,  the  heir  of  the  wife  after  the  death  of  the  wj^tomx 
father  and  mother  shall  not  he  barred  of  action,  if  he  de-  iMmmiy<tr 

ffuhuabmid 

mandeth  the  heritage  or  the  marriage  of  his  mother  by  writ  of  uniemtetth 


entry,  that, his  father  aliened  in  the  time  of  his  mother, 
whereof  no  fine  is  leried  in  the  king's  court.  And  so  by 
force  of  the  same  statate,  if  the  husband  of  the  wife  alien 
the  heritage  or  marriage  of  his  wife  in  fee  with  warranty,  &c.,  smiwKU 
by  his  deed  in  peds,  this  is  clear  law,  that  that  warranty  shall 
not  bar  the  heir,  unless  he  hath  assets  by  descent,  &c. 

729  But  the  doubt  is,  if  the  husband  alien  the  heritage  of  petntraiaed 
his  wife  by  fine  levied  in  the  king's  court  with  warranty,  &c.,  band  can  ey 
whether  this  shall  bar  the  heir  without  any  descent  in  value,  barthehetn^ 
&c.    And  as  to  this,  I  will  say  here  certain  reasons  which  I  A^ ,     ^  ^ 

,  ^  OpInbnufSbr 

have  heard  said  in  this  matter.     I  heard  my  master  Sir  Ru*iandNmif- 

*'  Am  (mmo  (oac 

Richard  Newton,  late  chief  justice  of  the  Common  Place,  ^f^*^^*^ 
once  say  in  the  same  place,  that  such  warranty  as  the  husband  ^'^ 
maketh  by  fine  levied  in  the  king's  court  shall  bar  the  heir, 
albeit  he  hath  nothing  by  descent,  because  the  statute  saith, 
"  whereof  no  fine  is  levied  in  the  king's  court,  &c."  and  so 


tnanere,  ne  9oit  leire  la  feme  apres  la  mart  le  pere  et  la  mere 
harre  ilaccion,  sil  demaunde  le  heritage  ou  le  mariage  sa  mere 
per  brief  dentre,  gue  eon  pere  aliena  en  temps  sa  mere,  daunt 
ntU  fyn  est  leti  en  la  court  le  roy,  Et  issint  per  force  de 
mesme  lestatut,  si  le  baron  del  feme  aliena  leritage  ou  ma- 
nage sa  feme  en  fee  ovesque  garrauntie,  ^c,  per  son  fait  en 
pays,  ceo  est  clere  leg,  gue  ceUe  garrauntie  ne  barrera  mye 
leire,  sinon  que  il  ad  assetes  per  discent,  ^c, 

729  Mes  le  doute  est,  si  le  baron  alienast  leritage  sa  feme 
per  fyn  levi  en  la  court  le  roy  ovesque  garrauntie,  jv.>  si  ceo 
barrera  leire  sauns  ascun  discent  en  value,  ^c.  Et  quant  a 
ceo,  jeo  voille  icy  dire  certeyns  reasons  quejeo  ay  oye  dite  en 
cest  matere,  Jeo  oya  mon  maistre  Sr,  Richard  Newton,  jadis 
chief  justice  de  le  ComenBanc,  dire  vn  foils  en  mesme  le  banc, 
que  tiel  garrauntie  que  le  baron  fait  per  fyn  levS  en  la  court 
le  roy  barrera  leire,  coment  que  il  nad  riens  per  discent,  pur 
ceo  que  lestatut  dit,  "  dount  nul  fyn  est  lev^  en  la  court  le 

X  X 
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by  his  opinion  this  warranty  by  fine,  &C.9  remaineth  jet  a 
collateral  warranty,  as  it  was  at  the  common  law,  not  reme- 
died by  the  said  statute,  because  the  said  statate  exoeptedi 
alienations  by  fine  with  warranty.     730  And  some  others  have 
said,  and  yet  do  say  the  contrary,  and  this  is  their  proof; 
that  as  by  the  same  chapter  of  the  said  statute  it  is  ordained, 
that  the  warranty  of  the  tenant  by  the  curtesy  shall  be  no 
bar  to  the  heir,  unless  that  he  hath  assets  by  descent,  &e^ 
although  the  tenant  by  the  curtesy  IcTy  a  fine  of  the  same 
tenements  with  warranty,  &c.,  as  strongly  as  he  can;  yet 
this  warranty  shall  not  bar  the  heir  unless  that  he  hath 
assets  by  descent,  &c.     And  I  belieye  that  this  is  law;  and 
therefore  they  say,  that  it  should  be  inconyenient  to  intend 
the  statute  in  such  form,  that  a  man  that  hath  nothing  hot 
in  right  of  his  wife  can  by  fine  levied  by  him  of  the  same  tene- 
ments which  he  hath  but  in  right  of  his  wife,  with  warranty, 
&c.,  bar  the  heir  of  the  same  tenements  without  any  descent  of 
fee-simple,  &c.,  where  the  tenant  by  the  curtesy  cannot  do  it« 


ro^f  ^c,"  et  isnnt  per  8(m  opinion  eelU  garrauniie per fyn^  ^., 
demourt  unqore  une  eollaterall  fforrauntie,  mcome  UfitUt  a  U 
eomen  ley^  nieni  remedie  per  le  dit  estatuii,  pur  eeo  que  U 
dit  estatnit  excepte  aUenaciona  per  fyn  ovesque  garraxaUit. 
730  Et  (ucune  autres  ount  dit,  et  unqore  diont  le  contrarie,  et 
eeo  eet  lour  prove.;  que  come  per  mesme  le  ehapitre  de  le  dit 
eatatut  U  est  ordeigne,  que  la  garrauntie  le  tenauni  per  le  cur- 
tone  ne  eerra  mye  barre  al  heire,  sinonqueil  ad  a»ete»  per  di$^ 
cent,  ^c,  cement  que  le  tenaunt  per  le  curtoeie  leva  unfyn  de 
mesmea  lee  tenementee  oveeque  garrauntie,  ^c,  auxi/ortement 
come  il  poet  /aire;  unqore  celle  garrauntie  ne  barrera  stye 
leire  einon  queil  ad  asaetee  per  discent,  ^.  Et  Jeo  crey 
que  eeo  est  ley;  et  pur  eeo  He  dionty  que  eerroit  inemwe- 
nient  dewtendre  le  estatut  en  tiel  fourme,  que  un  home  qui 
nod  riens  foreque  en  droit  ea  feme  purroit  per  fgn  leak 
per  lug  de  meames  lea  tenementea  queux  il  ad  foraque  en 
droit  aa  feme,  oveaque  garrauntie,  ^.,  barrer  leire  de 
meamea  lea  tenementea  aana  aacun  diaeent  de  /ee^aimple,  fv., 
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731  Bat  tbej  have  said  that  the  statate  shall  be  intended  (t.  e,  intendment  qf 
understood)  afler  this  fonn,  scil.  where  the  statute  speaketh,  okSS^Se 

te  fJljT  Tun— f  11^ 

**  whereof  no  fine  is  levied  in  the  court  of  onr  lord  the  kine,"  thehebrbp 
that  is  to  say^  whereof  no  lawftd  fine  is  rightfully  levied  in  the  fi^*  iffMde 
same  kinaf  s  court ;  and  that  is,  whereof  no  fine  of  the  husband  «mi  &y  m« 

^  M></b,  wUt  bar 

and  his  wife  is  levied  in  the  king's  court:  for  at  the  time  of  <^*^* 
the  making  of  the  said  statute,  every  estate  of  lands  or  tene- 
ments that  any  man  or  woman  had,  which  should  descend  to 
his  heir,  was  fee-simple  without  condition,  or  upon  certain  &«ante.  fi3. 
condition  in  deed  or  in  law.     And  because  such  fine  then 
lawfully  might  be  levied  by  the  husband  and  his  wife,  and 
that  the  husband  and  his  wife  and  the  heirs  of  the  husband 
should  warranty  ftc,  such  warranty  shall  bar  the  heir,  &c., 
and  so  they  say  that  this  is  the  meaning  of  the  statute;  for  JuhmghjiMif' 
if  the  husband  and  his  wife  made  a  feoffment  in  fee  by  deed  band  and  w^/i 

toouU  net  bar 

in  pais,  the  heir  after  the  decease  of  the  husband  and  his  the  heir, 
wife  shall  have  writ  of  entry  sur  cut  in  mYo,  ^c,  notwith- 
standing the  warranty  of  the  husband;  then  if  no  such  ex- 

Um  le  tenauniper  le  curiosie  eeo  nejooet/aire.  73i  Jifgg  ils  ount 
dit  que  leitatiUt  serra  entendua  soUmquet  ceUe  fowrmey  scil. 
2ou  lestatuit' parle^  *'  dount  nulfyn  est  levi  en  la  court  nostre 
§eiffnour  le  roy,"  ceo  eet  adire^  dount  null  loyallfyn  est  droits 
urehment  levi  en  meeme  la  court  le  roy  ;  et  ceo  estj  dount  nul 
fyn  de  le  baron  et  sa/eme  eoit  levi  en  la  court  le  roy :  qar  al 
temps  dele/esaunee  de  le  dit  estatut^  chescun  estate  de  terres 
ou  tenementes  que  aseun  home  ou/eme  avoit,  que  descenderoit 
a  son  heirCf  Juist  /ee^mple  sauns  condicion^  ou  sur  eerteyn 
condicion  en  fait  ou  en  ley.  Et  pur  ceo  tiel  fyn  adonques 
loyalement  poet  estre  levi  per  le  baron  et  sa  feme,  et  que  le 
baron  et  sa  feme  et  les  heires  le  baron  gcaraunteront,  ^c, 
tiel  garr auntie  barrera  leire,  ^c,  et  issint  ils  diont  que  ceo 
est  lentendement  del  estatut ;  qar  si  le  baron  et  sa  feme 
front  un  feoffment  en  fee  per  fait  en  pays,  leire  apres  le  de- 
cesse  le  baron  et  sa  feme  avera  brief  dentre  sur  cui  in  vita, 
&c.,  nient  obstant  la  garrauntie  de  le  baron  ;  donques  si  nul 

XX  2 
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ception  had  been  made  in  the  statute,  of  the  fine  levied,  Jbe., 
then  the  heir  should  have  the  writ  of  entry,  &c.,  notwith- 
standing the  fine  levied  by  the  husband  and  his  wife,  because 
the  words  of  the  statute  before  the  exception  of  the  fine 
levied,  &c.,  are  general,  &c.,  that  is  to  say,  that  the  heir  of 
the  wife,  after  the  death  of  the  father  and  the  mother*,  be 
not  barred  of  action,  if  he  demand  the  heritage,  or  the  mar- 
riage of  his  mother,  by  writ  of  entry,  which  heritage  or  msr^ 
riage  his  father  aliened  in  the  time  of  his  mother;    [and 
so  albeit  the  husband  and  his  wife  aliened  bj  fine,  yet 
this  is  true,  that  the  husband  aliened  in  the  time  of  the 
motherf] ;    and  so  it  should  be  in  the  case  of  the  statute, 
except  such  words  were,  that  is  to  say,  *'  whereof  no  fine 
is  levied  in  the  court  of  our  sovereign  the  king,"  and  so 
they  say  that  this  is  to  be  understood,  ''  whereof  no  fine, 
by  the  husband  and  the  wife,  is  levied  in  the  oourt  of  our 

tiel  exeepcian  /uiat  fait  en  'leatatuit,  de  le  Jyn  letfS,  ^^ 
danques  leire  averoit  le  brief  dentre,  ^.,  nient  ohetant  lejfn 
lev^per  le  baron  etsa /erne,  pur  ceo  que  legparolx  de  leetatmt 
davaunt  lexcepcion  defyn  levd,  ^.,  want  generaix^  ^c,  ceet- 
assavoir,  que  leire  la  feme,  apres  la  mart  lepere  et  la  mere*^  ne 
soit  barre  daccion,  eil  demaunde  leritage,  ou  le  marioffe  ea 
mere,  per  brief  dentre,  que  son  pere  aliena  en  temps  sa  mere; 
\et  issint  content  le  baron  et  la  feme  alienont  per  fyn^  tm- 
qore  ceo  est  voire,  que  le  baron  aliena  en  temps  la  meref] ;  et 
issint  il  serroit  en  eas  destatut,  sinon  que  tielx  paroLf 
Jueront,  cestassavoir,  "  dount  nul  fyn  est  levS  en  la  court 
nostre  soverain  le  roy,^*  et  issint  ils  diont  que  ceo  est  a  en- 
tendre, ^*  dount  nul  fyn,  per  le  baron  et  la  feme,  est  leti  en  la 
court  nostre  seignour  le  roy,**  le  quel  est  loyalement  levS 


*  RastelVt  Transl.  renders  these  words,  husband  amd  wife,  ^diich 
cording  to  the  context  is  the  same  thing. 

t  The  words  within  brackets  are  not  given  in  BastelVs  Tranfl.,  7b/- 
tyl  1556,  and  subsequent  editions.  Manhe  1556,  and  prenons  editioiis, 
retain  them. 


ratttif. 
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lord  the  king,*'  the  which  is  hwfully  levied  in  such  case;  for 
if  the  justices  have  knowledge,  that  a  man  that  hath  nothing 
but  in  the  right  of  his  wife  willeth  to  levy  a  fine  in  his  name 
solely,  they  will  not,  nor  ought  not  to  take  such  fine  to  be 
levied  by  the  husband  alone  without  naming  his  wife,  &c. 
Ideo  quare  of  this  matter,  &c. 

733  Also,   it  is  to  be  understood,  that  in  these  words,  intandmem  of 
"  where  the  heir  demandeth  the  heritage,  or  the  marriage  of  his  ftyjwd 
mother,"  this  word  "  or,"  is  a  disjunctive,  and  is  as  much  (»hkh  oeeJr 
as  to  say,  if  the  heir  demand  the  heritage  of  his  mother, 
9cil.  the  tenements  that  his  mother  had  in  fee-simple  by 
descent,  or  by  purchase,  or  if  the  heir  demand  the  marriage 
of  his  mother,  scU,  the  tenements  that  were  given  to  his 
mother  in  frankmarriage. 

733  Also,  whereas  it  is  put  in  divers  deeds,  these  words  in  ivwf« 
Latin,  Ego  et  keredes  mei,  ^c,  warrantizabimus  et  inperpetuum  onS^tS 
defendemtts;  it  is  to  be  seen  what  effect  hath  that  word,  de^  w^ 
/endemus,  in  such  deeds;  and  it  seemeth  that  it  hath  not 
the  effect  of  warranty,  nor  comprehendeth  in  it  the  cause  of 

en  tiel  cob;  qar  si  les  justices  ount  cotmsaunce,  que  home  qui 
nod  riens  forsque  en  droit  sa  feme  voille  lever  un  fyn  en  son 
noun  solement,  its  ne  voillont,  ne  devoient  prendre  tiel  fyn 
destre  levi  per  le  baron  solement  sauns  nosmer  sa  feme,  ^e, 
Ideo  qusere  de  cest  matere,  ^c. 

733  Item,  est  assavoir,  que  en  ceux  parolx,  "  lou  leire  ds' 
maunda  leritage,  ou  le  mariage  sa  mere,'*  cest  paroU  **  ou," 
est  un  dispinctif,  et  est  a  tant  adire,  si  leire  demaunda 
leritage  sa  mere,  soil,  les  tenementes  que  sa  mere  avoit  en 
fee-simple  per  diseent,  ou  per  purchase,  ou  si  leire  demaunda 
le  mariage  sa  mere,  scil.  les  tenementes  que  Jurent  dones  a 
sa  mere  en  frankmariage, 

733  Item,  come  est  mote  en  divers  fails,  ceuxparolx  en  La- 
tin, Egoet  heredes  mei,  &c.,  warrantizabimus  etin  perpetuum 
defendemus;  il  est  a  veier  quel  effecte  ad  celle  parol,  defende- 
mus,  en  tielx  fails ;  etUsemble  que  il  nadpas  lejfecte  de  gar- 
rauntie,  ne  emprent  en  luy  cause  de  garrauntie ;  qar  si  issint 


tfpon  the  hthr. 
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warranty;  for  if  it  should  be  so,  that  it  took  the  effect  or 
cauae  of  warranty,  then  it  should  be  pat  into  some  fines 
levied  in  the  king's  court;,  and  no  one  ever  saw  that  that 
word,  de/endemus,  was  in  any  fine,  but  only  this  word, 
rantizabimus.    By  which  it  seemeth,  that  this  verb, 
tizo,  as,  ^c,  creates  the  warranty,  and  the  cause  of  warrmntj, 
and  no  other  verb  in  our  law. 
Cam  muaimt'       734  Also,  if  tenant  in  tail  be  seised  of  tenements  devisable 

li^  maxim 

MtftfMr  by  testament  according  to  the  custom,  &c.,  and  the  tenant  in 
AMM^Ay  «v  the  tail  alieneth  the  tenements  to  his  brother  in  fee,  and  hath 
2JJJ^^_  issue,  and  dieth,  and  afterwards  his  brother  deviaeth  by  his 
toSmdeSTtte  testament  the  same  tenements  to  another  in  fee,  and  bindeth 
MUM  u»r.  himself  and  his  heirs  to  warranty,  &c.,  and  dieth  withoot 
Mfo^lmmK  issue;  it  seemeth  that  this  warranty  shall  not  bar  the  issue 
MM^itoMMtf  in  the  tail,  if  he  will  sue  his  writ  of  Fonfieefoii,  because 
this  warranty  descended  not  to  the  issue  in  the  tail,  in- 
somuch as  the  uncle  of  the  issue  was  not  bound  to  war- 
ranty in  his  lifetime,  neither  could  he  warrant  the  tene- 
ments in  his  life,  insomuch  as  the  devise  could  not  take  any 

urrM,  qwiX  prent  effecte  <m  cause  de  garrauntie,  donques  U 
serroit  mote  en  aecunsfyns  levSe  en  la  court  le  roy  ;  ethomeme 
veiet  unques  que  celle  parol,  defendemus,  Juiet  en  aeeun  Jyn, 
mes  taunteolement  cest parole  warrantizabimus.  Per  que  eewMe, 
que  ceo  verbe,  warrantizo,  as,  &c.,  fmt  la  garrauntie,  ei  la 
cause  de  garrauntie,  et  nul  autre  verbe  en  nostre  leg, 

*^  Item,  si  tenaunt  en  le  taiUe  soit  seisi  des  tenementes  de- 
visdbles  per  testament  soUmques  le  customs,  ^.,  et  le  tenmaU 
en  le  taille  aliena  les  tenementes  a  son  frere  em  fee,  ei  ad 
issue,  et  devie,  et  puis  son  frere  deuisa  per  son  testatneni 
mesmes  les  tenementes  a  un  autre  en  fee,  et  oUigea  lug  et  ses 
heires  a  garrauntie,  ^c,  et  morust  sauns  issue  ;  il  semble  que 
eest  garrauntie  ne  barrera  mye  lissue  en  le  taille,  sil  voet  suer 
son  brief  de  Formedon,  pur  ceo  que  eest  garrauntie  ne  de* 
scendist  mye  al  issue  en  le  taille,  entaunt  que  lunele  del  issue 
ne  fust  mye  oblige  a  garrauntie  en  sa  vie,  ne  puissoii  gar" 
rauntir  les  tenementes  en  sa  vie,  entaunt  que  le  devise  ne 
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execution  or  effect  until  after  lus  decease.     And  insomuch  as 
the  unde  in  his  life  was  not  held  to  warranty,  such  warranty 
cannot  descend  from  him  to  the  issue  in  the  tail,  &c.,  for 
nothing  can  descend  from  the  ancestor  upon  his  heir,  unless 
the  same  had  been  in  the  ancestor.  '^  Also,  a  warranty  cannot  Borourii. 
go  according*  to  the  nature  of  the  tenements  by  the  custom,   nSmmu^ 
&c.,  but  only  according  to  the  form  of  the  common  law;  for  domruibind 
if  the  tenant  in  tail  were  seised  of  tenements  in  Boroueh-En-  •emdaoeoti- 

^^  ingtothe 

elish,  where  the  custom  is,  that  all  the  tenements  within  the  eourmqfth» 
same  borouffh  ousht  to  descend  to  the  younger  son,  and  he  Aansfbrvt^ 

o  ^    ^  .^  o  »  cannot  go  ae- 

discontinueth  the  tail  with  warranty,  &c.,  and  hath  issue  two  eonHng^tho 

</ '  '  eoune  of  a 

sons,  and  dieth  seised  of  other  lands  or  tenements  in  the  fif?!"?2l5** 

same  borough  in  fee-simple,  to  the  value  or  more  of  the  JJ'S^^b?*^ 

lands  entailed,  &c.,  yet  the  younger  son  shall  have  a  Former  rSZrV^' 

don  of  the  lands  entailed,  and  shall  not  be  barred  by  the  [pfo^ 

warranty  of  his  father,  albeit  assets  descended  to  him  in  fee-  f  sST* 
simple  from  the  same  father  according  to  the  custom,  &c., 

pmMoit  prendre  tucun  execueion  ou  effecte  Jbrsque  apree  son 
decease.  Et  entaunt  que  luncle  en  ea  vie  ne  fuiat  tentu  de 
garrauntir,  tiel  garrauntie  ne  poet  deecendre  de  luy  eU  isaue 
en  le  taiUe,  j^c,  qar  nul  chose  poet  descendre  de  launcestre  a 
son  heire,  sinon  que  mesme  ceo  fuist  en  launcestre.  736  jiuxi^ 
une  garrauntie  nepoet  aler  solonques*  la  nature  des  tenementes 
per  le  customey  ^c,  mes  tantsolement  solonques  la  fourme 
del  comen  ley ;  qar  si  tenaunt  en  le  taille  Juist  seisi  des  tene* 
mentes  en  Boroghe-English,  lou  le  customs  esty  que  touts  les 
tenementes  deins  mesme  le  boroghe  devoient  descendre  a  le 
Jitz  puisne,  et  il  discontinua  le  taille  ovesque  garrauntie,  ^c, 
et  ad  issue  deuxfitz,  et  morust  seisi  des  autres  terres  ou  tene^ 
mentes  en  mesme  le  boroghe  en  fee-simple,  a  le  value  ou  pluis 
de  les  tenementes  tailUs,  ^c,  unqore  le  puisne  fitz  avera  un 
brief  de  Formedon  de  les  terres  taUlSs,  et  ne  serra  mye  barre 
per  la  garrauntie  son  pere,  coment  que  assetes  a  luy  descend- 
ist  en  fee-single  de  mesme  le  pere  solonques  le  customs,  fyc, 

*  In  Lettou  Sc  Af.,  MachL,  and  Boh.,  this  word  is  misprinted  sons. 
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because  the  warranty  desoendeth  upon  the  elder  biother, 
who  is  in  full  life,  &c.,  and  not  upon  the  younger.  And  in 
the  same  manner  it  is  of  collateral  warrant  made  of  such  te- 
nements, where  the  warranty  descended  upon  the  elder  sod, 
Amdmingm-  &c.,  this  shall  uot  bar  the  younger  son,  &c  736  Jq  the  same 
iFMTM^ifo.    manner  is  it  of  tenements  in  the  shire  of  Kent,  which  are 


ththtitat  called  gavelkind,  the  which  tenements  are  departible  among 
•Mnmttif  the  brethren,  &c.,  according  to  the  custom,  &c. :  if  any  such 
'•^]  warranty  be  made  by  his  ancestors,  such  warranty  shall  de- 

scend solely  upon  the  heir  that  is  heir  by  the  conimon  hew, 
[that  is  to  say,  to  the  elder  brother,  according  to  the  ocmn- 
sance  of  the  common  law*],  and  not  to  all  the  heirs  which  are 
heirs  of  such  tenements  according  to  the  custom,  &c. 
wammt^  ^7  Also,  if  tcuaut  in  the  tail  have  issue  two  daughters  by 

»emduponitr    divcrs  Tcnters,  and  die,   and  the  daughters   enter^  and  a 
stranger  disseise  them  of  the  same  tenements,  and  one  of  the 

pur  ceo  que  la  garrauntie  deaeendist  tur  leitne/rerey  qui  est 
en  pleyn  vie,  ^c.y  et  nemy  eur  le  puiene.  En  meeme  le  aw- 
nere  est  de  eoUaterail  garrauntie  fait  de  tielx  temmentes,  Icm 
garrauntie  deecendiet  at  eienejitz,  ^e,,  ceo  ne  harrera  mye  le 
puisne  Jitz,  ^e,  736  ^n  fneeme  le  manere  eet  de  tenemeniet 
en  le  contS  de  Kent,  queux  eont  appeUe  gavelkynde^  let 
queux  tenementee  eount  deportables  entre  les  freres,  ^., 
solonques  le  custame,  ^c. ;  si  aseun  tiel  garraxntie  sait  fait 
per  ses  emneestres,  tiel  garrauntie  diseendera  tantsolement  al 
heire  qui  est  heire  per  la  comen  ley^  [cestasseufoir,  al  eisne 
frere,  soUmques  la  ctmusauns  del  comen  ley*'\,  et  nemy  a  touiz 
les  heires  quelx  sount  heires  de  tielx  tenementes  soUmques  le 
customcy  ^e, 

737  Item,  si  tenaunt  en  le  taille  ad  issue  deux  fUes  per 
divers  ventres^  et  morust,  et  les  files  entront,  et  un  estraunge 
eux  disseisist  de  mesmes  les  tenementes,  et  lun  de  les  files  re- 


*  Hub  passage  between  brackets  does  not  appear  in  Leftim  Sf  M,, 
Middl,f  Boh.,  Pyn»,  1516,  Redm.^  Berth.,  Middl.,  Sm.,  Powell,  and 
1\iUyl  1554,  or  in  BasteWg  Translation. 
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daughters  releaseth  by  her  deed  to  the  disseisor  all  her  right, 
and  bindeth  her  and  herself  heirs  to  warranty,  and  dieth 
without  issue;  in  this  case  the  sister  that  surviveth  can  well 
enter  and  oast  the  disseisor  of  all  the  tenements,  because 
such  warranty  is  no  discontinuance  nor  collateral  warranty  to 
the  sister  that  surriveth,  because  they  are  of  half-bloofi,  and 
the  one  cannot  be  heir  to  the  other  according  to  the  course 
of  the  common  law.  But  otherwise  it  is  where  there  be 
jdaughters  of  tenant  in  the  tail  by  one  same  venter. 

738  Also,  if  tenant  in  the  tail  letteth  the  lands  to  a  man  for  Amammt^ 
term  of  his  life,  the  remainder  to  another  in  fee,  and  a  collateral  S^^^Shl^ 
ancestor  confirmeth  the  estate  of  the  tenant  for  term  of  life,  and  trw^fhred 

f^fgtiflgr  gat 

bindeth  him««(^and  his  heirs  to  warranty  for  term  of  the  life  of  nor  right. 


A  mnaw 

the  tenant  for  life,  and  dieth,  and  the  tenant  in  the  tail  hath  nnybi'ZZad, 
issue,  and  dieth;  now  is  the  issue  barred  to  demand  the  tene-  rmtedatweu 
ments  by  writ  of  Fortnedan  dnrinir  the  life  of  tenant  for  term  <rtneatf,«iM 
of  life,  because  of  the  collateral  warranty  descended  upon  the  ^*  «• 
issue  in  the  tail.  But  after  the  decease  of  the  tenant  for  term  s  733,  too. 

lewaper  son /ait  a  le  disseisour  tout  son  droit,  et  obligea  luy 
et  ses  heires  a  ffarrauntie,  et  morust  sauns  issue  ;  en  ceo  cos 
la  soer  que  survesguist  poet  bien  entrer  et  oustre  le  disseisour 
de  toutes  les  tenementesy  pur  ceo  que  tiel  garrauntie  nest  pas 
diseontinuaunee  ne  collaterall  fforrauntie  a  la  soer  que  surves" 
quist^pur  ceo  que  eles  sount  de  demysanky  et  lunne  poet  estre 
heire  a  lautre,  solonques  le  cours  del  comen  ley.  Mes  autre- 
ment  est  lou  y  sount  files  del  tenaunt  en  le  taille  per  un 
mesme  ventre. 

738  Item,  si  tenaunt  en  le  taille  lessa  les  tenetnentes  a  un 
home  pur  terme  de  sa  vie,  le  remeyridre  a  un  autre  en  fee,  et 
un  collaterall  auneestre  confirtna  testate  del  tenaunt  a  terme 
de  vie,  et  obligea  luy  et  ses  heires  a  garrauntie  pur  terme  de 
vie  del  tenaunt  a  terme  de  vie,  et  morust,  et  le  tenaunt  en  le 
taille  ad  issue,  et  devie;  ore  tissue  est  barre  a  demaunder  les 
tenementes  per  brief  de  Formedon  duraunt  laviele  tenaunt 
a  terme  de  vie,  per  cause  del  collaterall  garrauntie  descendue 
sur  lissue  en  le  taille,     Mes  apres  le  decesse  de  le  tenaunt  a 
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wamnty  an-  of  life,  the  issue  shall  have  AFormedon,  &c.  7S9  And  apon  this 
estate  jwratf-  I  have  heard  a  reason,  that  this  case  will  prore  another  cas^ 
Hebr^iattm    scil.  if  a  man  let  his  land  to  another,  to  have^and  to  hold  to 

thatthateland 

let  pur  autre     him  and  to  his  heirs  for  term  of  another's  life,  and  the  lessee^ 
cMMKircdqui  die  living  celuy  a  qui  vie  (t.  e.  he  for  whose  life),   &c.,  and  a 
stranger  entereth  into  the  land,  that  the  heir  of  the  lessee 
can  put  him  out,  for  this  that  in  the  case  next  aforesaid,  in- 
somuch as  a  man  can  hind  himself  and  his  heirs  to  warranty 
to  the  tenant  for  term  of  life  solely  during  the  life  of  the  tenant 
for  life,  and  that  warranty  desoendeth  on  the  heir  of  him  that 
made  the  warranty,  the  which  warranty  is  no  warranty  of  in- 
jbtdaoineam   hcritaucc,  hut  ouly  for  term  of  another's  life:   by  the  same 
»a!i^'!S!a^*  reason  where  tenements  are  let  to  a  man,  to  have  and  to  hold 
grmtr'^^    to  him  and  to  hia  heirs  for  term  of  another's  life,  if  the 
lesseef  die,  living  eeluy  a  qui  vie^  his  heir  shall  have  the  tene- 

terme  de  vie,  lisme  avera  un  Formedon,  &c.  73^  Et  sur  ceoje9 
ay  oye  un  reiuon,  que  eeUe  eae  pravera  un  autre  eas,  sciL  « 
fin  home  lesea  ea  terre  a  un  auirCy  a  aver  et  tener  a  luy  ei  a 
see  heires  pur  terme  dautre  vie,  et  le  lessi*  monut  vivwmt 
eeluy  a  qui  vie,  ^e,,  et  %»n  estraunge  entra  en  la  terre,  qme 
leire  le  leseS  luy  poet  ouster,  pur  ceo  que  en  le  eas  pros' 
eheyn  avauntdit,  entant  que  home  poet  ohliger  luy  et  ses 
heires  a  garrauntie  al  tenaunt  a  terme  de  vie  tantsoulement 
duraunt  laviele  tenaunt  a  terme  de  vie,  et  eeUe  garrauniie  de- 
scendist  al  heire  celuy  qui  fist  la  garr auntie,  le  quel  garramUie 
nest  pas  garrauntie  denheritanee,  mes  tantsoulement  pur  terwse 
lautre  vie :  per  mesme  le  reason  lou  tenemenies  sont  leases  a 
un  home,  a  oner  et  tener  a  luy  et  a  ses  heire  pur  terme 
dauire  vie,  si  le  less&f  morust,  vivant  celuy  a  qui  vie,  son  keire 
avera  les  tenementes  vivant  celuy  a  qui  vie,  ^.      Qar  ils  oni 


*  Some  of  the  copies  of  RasteWM  Transl.,  by  Thttyl,  muprmt  this 
word  l€890r, 

t  Pere,  Father:  Leitou  ^  M.,  Machi,,  Roh,,  JUdm,,  and  JUutetTs 
Transl. 
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ments  living  celuy  a  qui  nie,  &c.     For  they  have  said*  that  if 

a  man  grant  an  annuity  to  another,  to  have  and  to  take  to 

bim  and  his  heirs  for  term  of  another's  life,  if  the  grantee 

die,  &c.,  that  afterwards  his  heir  shall  have  the  annuity 

during  the  life  of  celuy  a  qui  vie,  &c.  Quare  de  istd  materid, 

740  But  where  such  lease  or  grant  is  made  to  a  man  and  to  Atermcfyean 

his  heirs  for  term  of  years;  in  this  case  the  heir  of  the  lessee  r«a,gonto 

or  the  arantee  shall  never  have,  after  the  death  of  the  lessee  odrnknutr^ 

°  ton,  a»  weB  or 

or  the  grantee,  that  which  is  so  let  or  granted,  because  this  is  ^i,^l^l^^^l^ 

a  chattel  real;  and  chattels  real  by  the  common  law  shall  go  ^^tottu 

to  the  executors  of  the  grantee,  or  of  the  lessee,  and  not  to 

the  heir,  &c. 

741  Also,  in  some  cases  it  may  be,  that  albeit  a  collateral  Maxim. 

warranty  be  made  in  fee,  &c.,  yet  such  warranty  may  be  de-  dhtf^ated  mhtn 

feated  and  annulled:  as  if  tenant  in  the  tail  discontinue  the   wMcAftfoan- 

fMMd  if  OS- 
tail  in  fee,  and  the  disoontinuee  is  disseised,  and  the  brother  J}«^ 

of  the  tenant  in  the  tail  releaseih  by  his  deed  to  the  disseisor 

all  his  right,  &c.,  with  warranty  in  fee,  and  dieth  without 

issue,  and  the  tenant  in  the  tail  hath  issue  and  dieth;  now 

dit,  que  9i  home  graunta  un  emnuitS  a  un  autre,  a  aver  et 
percever  a  luy  et  a  see  heires  pur  terme  dautre  vie,  si  le 
grauntS  moruat,  ^.,  que  aprea  aon  heire  avera  lannuitS  du- 
raunt  la  vie  celuy  a  qui  vie,  ^c.  Quaere  de  ista  materia. 
7^  Me»  lou  tiel  lees  ou  grcnmt  est  fait  a  un  home  et  a  sez 
heires  pur  terme  des  cms;  en  ceo  cos  leire  le  lessi  ou  le 
grauntS  navera  unques,  apres  la  mart  le  lessS  ou  le  grauntS, 
ceo  que  est  issint  lesse  ou  graunte,  pur  ceo  que  ceo  est  chatel 
real;  et  ehatelx  realx  per  le  comen  ley  viendront  al  execu' 
tours  del  grauntS^  ou  de  lessS,  et  nemy  al  heire,  ^c. 

741  Item,  en  ascuns  eases  il  poet  estre,  que  coment  un 
collateraU  garrauntie  soit  fait  en  fee,  ^c,  unqore  tiel  gar- 
rauntie  poet  estre  defete  et  anientie :  sieome  tenaunt  en  le 
taille  discontinua  le  taUle  en  fee,  et  le  discontinuS  estdisseisi, 
et  le  frere  del  tenaunt  en  le  taille  relessa  per  son  fait  a  le 
disseisour  tout  son  droit,  ^c,  ovesque  garrauntie  en  fee,  et 
morust  sauns  issucy  et  le  tenaunt  en  le  taille  ad  issue  et  devie  ; 


684  lyttleton's  tenures.  [book  iil 

the  issue  is  barred  of  his  action  by  force  of  the   oollateni 
warranty  descended  upon  him:  but  if  after  this  the  disoosH 
tinuee  enter  on  the   disseisor,   then  can  the    heir    in  tail 
well  have  his  action  of  Formedon^  &c.,  because  the  wanranty 
^noA«rou»,    is  annulled  and  defeated;  for  when  the  warranty  is  made  to 
wkeni£^     a  man  upon  estate  which  he  then  hath,  if  the  estate  be  de- 
SSJSfSMf     fe**^  ^c  warranty  is  defeated.     7*3  In  the  same  manner  it 
dSS^*%e     is,  if  the  discontinuee  make  feofFment  in  fee,  reserving  to 
^S^^u^^H^,  him^e^a  certain  rent,  and  for  default  of  payment  a  re-entir, 
&c.,  and  a  collateral  ancestor  releaseth*  to  the  feofifee  that 
hath  estate  upon  condition,  &c.,  and  the  ancegiorf  die  with- 
out issue,  although  that  warranty  descended  upon  the  issue  in 
the  tail,  yet  if  afterwards  the  rent  be  behind,  and  the  discon- 
tinuee enter  into  the  land,  &c.,  then  shall  the  issue  in  the  tail 

are  tissue  est  harre  de  son  (tecum  per  force  de  coUaterall  far-- 
rauntie  descendue  sur  luy  :  mes  si  apres  ceo  le  diseoniimMi 
entra  sur  le  disseisour,  donques  poet  leire  en  le  taille  aver  dien 
son  accion  de  Formedon,  &c.,  pur  ceo  que  la  garraumtie  est 
anientie  et  dtfete ;  car  quaunt  la  garrawntie  est  fait  a  tea 
home  sur  estate  que  adonques  il  avoet^  si  testate  soit  defetc  la 
garrauntie  est  defete.     743  ^;i  mt^ime  le  manere  est,  si  U  dis- 
continuS  fait  feoffement  en  fee,  reservaunt  a  lug  eertegn 
rentCi  et  pur  defaute  de  paiement  un  re-entre,  ^.,  et  un  cot- 
lateral  auncestre  relessa*  a  cetuy  feoffi  qui  ad  estate  sur 
condidon,  ^c,  et  nwrust  sauns  issue,  coment  que  celle  gar- 
rauntie  descendist  sur  tissue  en  le  taille,  unqore  si  apres  le  rente 
soit  aderere,  et  le  discontinuS  entra  en  la  terre,  ^.,  donques 
avera  tissue  en  le  taille  son  recoterer  per  brief  de  Formedon, 


*  In  later  copies,  and  in  Sir  Edward  Cbke'i  TransL,  this  passage  is 
read  thus,  viz.,  and  a  collateral  warranty  qf  the  anceetor  is  made  to  the 
feqfee, 

t  These  words  in  italiet  are  an  emendation  of  the  text  by  Mr.  Ritao, 
who  observes  that  it  is  not  the  discontinnee  who  is  here  spoken  of,  nor 
the  feoffee  who  hath  the  estate  upon  condition,  bat  the  ooQatml  ancestor 
of  the  tenant  in  tail,  who  made  the  warrant j.*-jRt<«o'#  Introd.  114. 
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have  his  recovery  by  writ  of  Formedon^  because  tbe  collateral 
warranty  is  defeated.  And  so  if  any  such  collateral  warranty 
be  pleaded  against  the  issue  in  the  tail  in  his  action  of  Forme- 
doHy  he  can  shew  the  matter  as  is  aforesaid,  how  the  warranty 
is  defeated,  and  so  he  can  well  maintain  his  action,  &c. 

7*^3  Also,  if  tenant  in  the  tail  make  a  feoffment  to  his  uncle,   warmu^da- 
and  afterwards  the  uncle  make  a  feofPment  in  fee  with  war-  Hnehm^whmn 

^      the  warrantor 

ranty,  &c.,  to  another,  and  afterwards  the  feoffee  of  the  uncle  fa*0bac*w 

•'  large  an  ••*" 

doth  infeoff  again  the*  uncle  in  fee,  and  afterwards  the  uncle  ^||J~^ 
infeoff  a  stranger  in  fee  without  warranty,  and  die  without 
issue,  and  the  tenant  in  the  tail  die*,  if  the  issue  in  the  tail 
will  bring  his  writ  of  Formedon  against  the  stranger  that  was 
the  last  feoffeef,  and  this  by  the  uncle,  the  issue  shall  never  be 
barred  by  the  warranty  that  was  made  by  the  uncle  to  the  said 

pur  eeo  que  la  coUaterall  garrauniie  est  defete,  Et  isnnt  n 
ascune  tiel  coUaterall  garrauntie  soil  plede  envers  liuue  en  le 
taille  en  son  aceion  de  Formedon,  il  poet  monstrer  le  matere 
come  est  avauntdit,  coment  la  garrauntie  est  defete^  et  issint 
U  poet  hien  meyntener  son  aceion,  ^c, 

7*3  Item,  si  tenaunt  en  le  taille  /ait  un  feoffe^ment  a  son 
uncle,  et  puis  luncle  /ait  un  /eqffhnent  en  /ee  ovesque  gar- 
rauntie, ^c,  a  un  autre,  et  puis  le  /eoffi  del  uncle  en/eoffa 
areremaine  luncle  en/ee,  et  puis  luncle  en/eoffa  un  estraunge 
en/ee  sauns  garrauntie,  et  morust  sauns  issue,  et  le  tenaunt  en 
le  taille  momst*,  si  lissue  en  le  taille  voille  porter  son  brief  de 
Formedon  enters  lestraunge  qui  Jkiist  le  darrein /eq0f,  et  ceo 
per  luncle,  lissue  ne  serra  unques  harre  per  la  garrauntie  que 
/uist/ait  per  luncle  a  le  dit  premier  /eoffi  de  son  uncle,  pur 


*  The  words,  and  the  tenant  in  the  tail  die,  are  not  given  in  RasteWe 
Transl.,  Tottyl  1556,  and  subsequent  editions.  These  words  appear  in 
previous  English  copies,  and  in  Marehe  1556: 

t  This  passage  is  thus  rendered  in  RaetelPe  Transl. : — Against  the 
stranger  that  eometh  in  ^feojfment  qf  the  uncle,  in  tMs  ease  the  issue 
shall  never  be  barred. 


686  ltttlbton's  tbnukes.  £book  hi. 


first  feoffee  of  his  uncle,  for  this  that  the  said  wanantj 
defeated  and  annulled,  because  the  uncle  took  bade  to  him 
as  great  estate  from  his  said  first  feoffee  to  whom  the  warrantj 
was  made,  as  the  same  feoffee  had  of  (t.  e.  from)  him.     And 
the  reason  why  the  warranty  is  annuUed  in  this  caae  is  this, 
9eiL  that  if  the  warranty  were  in  its  force,   then  the  unck 
should  warrant*  to  himself,  which  cannot  be.     7^  Bat  if  the 
'i^iiM'tli^  feoffee  had  made  an  estate  to  thef  unde  for  the  term  of  ibe, 
or^a«i/»ifi       or  in  the  tail,  saying  the  reversion,  &c.,  or  if  he  make  t 
gift  in  the  tail  to  the  unde,  <»  a  lease  for  term  of  life,  the 
remainder  over,  &c.:   in  this  case  the  wammtj  is  not  alto- 
gether annulled,  but  is  put  in  suspense  during  the  estate  that 
the  uncle  hath.     For  after  this,  that  the  unde  is  dead  with- 
out issue,  then  he  in  the  reversion,  or  he  in  the  remain- 

eeo  que  la  dite  garrmmiie  finst  defeteet  tmieniie,  pur  ceo  que 
luncle  a  Ivy  prist  cy  ground  estate  deson  dit  premier  feoff i  sl 
qid  la  parrauntie  Juut  faitg  eieome  meeme  le  feoffi  aoaU  de 
hty,     Et  la  cause  pur  que  la  gamxuntie  est  amentie  en  ceo 
COS  est  ceo,  sdl.  que  si  la  garrauntie  esteroit  en  sa  faree^ 
donques  lunele  garraunieroit*  a  lug  mesmcy  que  nepoetestre. 
7^  Mes  si  le  feoffS  fesoit  estate  o/f  uncle  pur  terme  de 
vie,  ou  en  le  taille,  savaunt  la  reverdon,  ^.,  ou  quU  fait 
done  en  le  taille  id  uneU,  ou  un  lees  pur  terme  de  vie,  le  re- 
meyndre  oustre,  ^c. :  en  ceo  cas  la  garrauntie  nesi   tout 
oustremetU  anientie,  mes  est  mys  en  suspenee  duraunt  testate 
que  le  uncle  ad,     Qar  apres  ceo,  que  le  uncle  est  mart  saums 
issue,  donques  cduy  en  la  revercion,  ou  cehty  en  le  remeyn^ 


*  Should  warrant  a  fee-simple  to  him»eff.  The  editions  of  BaHetFt 
Transl.,  by  Jam  Yetwweirt  1597,  and  Staiionen'  1627,  1656. 

t  Sir  Edward  Coke*9  TransK  has  rendered  this  word  at  unele,  to  the 
uneie,  his  unele;  which  error  is  noticed  hj  Mr,  RUso^  who  remai^ 
that  the  unde  refers  to  the  ande  of  the  tenant  in  tsil  mentioned  in  te 
preceding  section,  and  not  hi$,  the  feoffee's  unde.  And  so  again,  in 
i  748,  we  should  read,  *'  if  after  (t.  e.  afterwards)  the  feoffee  by  his  deed 
release  to  the  nnde,''  and  not  «  to  Aw  unde."— iZi^'t  Intiod.  114. 
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der,  shall  bar  the  issue  in  the  tail  in  his  writ  of  Formedon^ 
by  the  collateral  warranty  in  snch  case,  &c.  Bat  otherwise 
it  is  where  the  iinde  hath  as  great  estate  in  the  land  of  the 
feoffee^  to  whom  the  warranty  had  been  made,  as  the  feoffee 
bath  of  him.     Ctmsa  patet*, 

745  Also,  if  the  uncle  after  such  feoffment  made  with  war-  wamnt^  de- 
ranty,  or  release  made  by  him  with  warranty,  be  attainted  of  ruidkmqf 
felony,  or  outlawed  of  felony,  such  collateral  warranty  shall  wammt^qr 
not  bar  or  affect  the  issue  in  the  tail,  for  this,  that  by  the  at-  notbMwtim 
tainder  of  felony,  the  blood  is  corrupted  between  them,  &c.  {g). 

7^  Also,  if  tenant  in  the  tail  be  disseised,  and  afterwards  The  wamntif 
make  deed  of  release  to  the  disseisor  with  warranty  in  fee,  and  *oa  duteitn 

wlOnot  bar 

afterwards  the  tenant  in  tail  is  attainted  or  outlawed  of  felony,  Jj*^  <^^ 


Moodteeor- 


dre,  harrercit  lissue  en  le  taille  en  son  brief  de  Formedon, 
per  la  coUateraU  garrauntie  en  tiel  eas,  ^e,  Mes  autrement 
est  lou  uncle  avoet  auxi  ground  estate  en  la  terre  del/eoJf6,  a 
qui  la  garrauntie  fuist  fait^  come  le  feoffi  avoet  de  luy. 
Causa  patet*. 

7M  Item,  si  lunele  apres  tiel  feoffement  fait  ovesque  gar- 
rauntie, ou  reles  fait  per  luy  ovesque  garrauntie,  soit  at- 
teynt  de  feUmye,  ou  utlage  de  feUmye,  tiel  coUateraU  gar- 
rauntie ne  barrera  mye  ne  grevera  tissue  en  le  taille,  pur  ceo, 

que  per  le  atteindre  de  felony e^  le  sank  est  corrupts  entre  eux, 

^c, 
7^  Item,  si  tenaunt  en  le  taille  soit  disseisi,  et  puis  fet  fait 

de  relesse  a  le  disseisour  ovesque  garrauntie  en  fee,  et  puis  le 

tenaunt  en  le  taille  est  atteynt  ou  utlage  de  felonye,  et  ad 


*  The  edition  of  RasteWM  TransL,  by  Tottyl  1556,  and  sabseqnent 
English  copies,  condnde  this  section  with  an  ^c,  without  the  cautapO' 
tet;  but  Manhe  1556,  and  prerions  English  copies,  retain  both  the  SfC, 
and  the  csuaa  patet. 


iff)  The  statute  54  Geo.  3,  c.  45,     except  in  the  cases  of  treason  or 
takes  away  comtpiion  of  hlood,     murder. 
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rupied,  /br  ly   and  hath  issue  and  dieth ;  in  this  case  the  issne  in  tail  can  enter 
upon  the  disseisor :  and  the  reason  is,  hecause  nothing  maketh 


but  thrmuh      discontinuance  in  this  case  hut  the  warranty,  and  the 
ouahued,        cauuot  dcsccud  upon  the  issue  in  the  taO,  for  this  that  the 
hlood  is  corrupted  between  him  that  made  the  warranty,  and 
warrmi^ai'    the  issuc  in  the  tail.    747  For  the  warranty  always  abidech  at 
^SS^^Sl!!^     (i'  ^-  according  to  the  course  of  descent  of)  the  common  iaw; 
fnum^'  <uid  the  common  law  is  such,  that  when  a  man  is  attainted  or 
^irbJitfat-    outlawed  of  felony,  which  outlawry  is  an  attainder  in  law,  that 
bkodbehvtm    the  blood  between  him  and  his  son,  and  all  others  which  shall 
takntedimd      be  Said  his  heirs,  is  corrupted,  so  that  nothing  by  descent  can 
ebdm  onugh   desccud  to  Koy  that  may  be  said  his  heir  by  the  common  law: 
rupted,  and     aud  the  wifc  of  such  man  that  is  so  attainted  of  felony,  shall 
^jj^jj^l^       never  be  endowed  of  the  tenements  of  her  husband  so  attainted. 
And  the  reason  is,  for  that  men  should  the  more  eschew  to  com- 
mit any  felonies,  &c.     But  the  issue  in  the  tail  as  to  the  tene- 
ments entailed  is  not  in  such  case  barred*,  because  he  is  inhe- 


isgue  et  tnorust;  en  ceo  cas  ItMue  en  le  taitte  poet  entrer 
le  disseisowr :  et  la  cause  ett,  pur  ceo  que  nul  rien/aU  dueoa- 
tinuanee  en  eeo  cos  Jbrsque  la  parrauntie,  et  la  garrauntie  ne 
poet  deecendre  al  issue  en  le  taUle^  pur  eeo  que  le  sank  est 
corrupte  perentre  celuy  qui  fist  la  garrauntie,  et  lisstte  en  le 
taille.     747  Car  la  garrauntie  touts  foitz  demowrt  a  la  eomen 
ley,  et  la  comen  ley  est,  que  quaunt  home  est  atteynt  ou 
ullage  de  /elonye,  quell  utlagarie  est  un  atteyndre  en  ley, 
que  le  sank  perentre  luy  et  son  fits,  et  touts  autres  queux 
serront  ditz  ses  heires,  est  corrupts,  issint  que  nul  rien  per 
discent  poet  deseendre  a  aseun  qui  poet  estre  dit  son  keire 
per  la  comen  ley :  et  la  feme  de  tiel  home  que  issint  est  at- 
teynt  de/elonye,  ne  serra  jammais  endowe  de  les  tenementes 
son  baron  issint  atteynt.    Et  la  cause  est,  pur  ceo  que  homes 
pluis  esckuerent  defaxre  ascuns  felony es,  ^c,    Mes  tissue  en  le 
taille  quant  a  les  tenementes  taUUs  nest  pas  en  tiel  cos  barre*, 


*  This  word  is  omitted  in  the  three  earliest  copies,  eridently  by  in 
oyersight :  it  appears  in  every  other  copy,  French  as  well  as  Rngtish. 
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rited  by  force  of  the  statute,  and  not  by  the  course  of  the  com- 
men  law:  and  therefore  such  attainder  of  his  father,  or  of  his' 
ancestor  in  the  tail,  &c.,  shall  not  put  him  out  of  his  right 
[which  he  should  have*]  by  force  of  the  tail,  &c. 

7*8  Also,  if  terikat  in  the  tail  infeoff  his  uncle,  who  infeoffis  Ty^f^****- 
another  in  fee  with  warranty  &c.,  if  afterwards  the  feoffee  by  '""^ 
his  deed  release  to  thef  uncle  all  manner  of  warranties,  or  all 
manner  of  covenants  real,  or  all  manner  of  demands,  by  such 
release  the  warranty  is  extinct.     And  if  the  warranty  in  such- 
case  be  pleaded  against  the  heir  in  the  tail  that,  bringeth  his 
writ  of  Formedon  to  bar  the  heir  of  his  action,  if  the  heir 
have  and  plead  the  said  release,  &c;,  he  shaU  defeat  the  plea 
in  bar,  &c.:  and  many  other  cases  and  matters  there  be,.  Mamf  other 
whereby  a  man  may  defeat  warranties,  &c.  •JSUS*^**  *'*^* 

749  And  it  is  to  be  understood,  that  in  the  same  manner  as  a  Hneat 

pur  eeo  que  il  est  enherite  per  force  de  lestatuit,  et  nemye  per 
le  coure  de  la  eomen  ley :  et  pur  ceo  tiel  atteyndre  de  eon 
perCj  ou  de  eon  auneeetre  en  le  taille,  ^.,  ne  luy  ouetera  de 
eon  droit  per  force  de  le  taille,  ^c. 

748  Item,  ei  tenaunt  en  le  taille  enf^ffa  eon  uncle,  leguel  en' 
feoffa  un  autre  en  fee  ovesque  garrauntie,  ^c,  ei  apres  le 
feoffi  per  eon  fait  releeea  a/f  uncle  toutes  maneree  dee  gar- 
rauntiee,  ou  toutes  maneres  de  covenantee  realx,  ou  toutes 
maneree  de  demaundesy  per  tiel  reles  la  garrauntie  est  extient, 
Et  si  la  garrauntie  en  tiel  cos  soit  plede  envers  leire  en  le 
taille  qui  porta  eon  brief  de  Formedon  pur  barrer  leire 
de  eon  accion,  ei  leire  avoet  et  pledast  le  dit  relee,  ^c,  il  de- 
fetera  le  plee  en  barre,  ^c. ;  et  moltes  autres  casee  et  tnateres 
y  sounty  per  que  home  poet  defeter  garrauntieSy  ^c. 

749  Et  est  assavoiry   que  en  mesme  le  manere  come  gar* 


*  These  wordsi  toMch  he  should  have,  and  which  Beem  neoesBary  to 
supply  the  full  sense,  are  only  giTen  in  BastelVt  Transl. 
t  See  ante,  p.  685  (f). 

Y  Y 


€90  LTTTLETON^S  TCNUKB8.  [bQOK  III. 

•tM^mvte    edlatend  wanniitiea  can  be  defeated  by  matter  in  deed,  or 
b^matterin     in  kw,  ill  the  Same  manner  can  lineal  warranties  be  defeated : 

dt6d  or  watttT 

inkno.inthe   for  if  the  heir  in  the  tail  briiiir  writ  oi  FortnecUm,  and  a 

tome  mojMMr 

oM  a  collateral  lineal  Warranty  of  his  ancestor  inheritable  by  force  of  tlie  taO 
^uJ!i*in'tau  ^  plc&d^  against  him>  with  this  that  assets  descended  to  him 
te^^^'Sr^  ^  fee-simple,  by  the  same  ancestor  that  made  the  wnacrantj; 
if  the  heir  that  is  demandant  can  annul  and  defeat  the 


ranty,  this  sofficeth  him;  for  the  descent  of  other  tenements 
of  fee-simple  maketh  nothing  to  bar  the  h&r  without  the 

warranty,  &'c. 

rmmties  eoUaterdU  poieni  estre  defeiesper  matere  enfmi^  om 
en  ley,  en  meeme  le  manere  patent  lyneaU  ffarrauntie&  mire 
defetea  :  qar  si  leire  en  le  taiUe  porta  Brief  de  Formedon,  et 
un  fyneaU  garrauntie  de  wn  auneeitre  enkerittMe  per  /hrte 
de  le  taille  eait  plede  envere  hty,  avesque  ceo  gue  assetee  Im^ 
deeeendiet  defee-empUf  per  mesme  launeeetre  quifigt  la  gar- 
rauntie; ei  le  heire  qui  eet  demaundant  poet  admdier  ei  de- 
feter  la  garrauntie^  ceo  euffiet  a  lug ;   qar  le   dueent  dee 
autres  tenementes  de  fee-simple  ne  fait  rienepur  harrer  leire 
sauna  la  garrauntie^  ^. 


Now  HAVE  I  MADE  to  thee  my  son  Three  Books: 
THE  FIRST  BOOK  is  of  Estates  which  Men  haye  in 
Lands  and  Tenements:  that  is  to  say,  Of  Tenant  in  Fee- 
Simple;  Of  Tenant  in  Fee-Tail;  Of  Tenant  in  the  Tail  after 
Possibility  of  Issue  Extinct;  Of  Tenant  by  the  Curtesy  of 

Ore  jeo  ay  fait  a  tog  monfitz  Troie  Lgvers : 

LE  PMEMIEB  LITER  eat  de  Eatatea  que  Homea  aunt 

en  Terrea  et  Tenementea:  eeataaaavoir,  De  Tenaunt  en  Fee- 

Simple;  De  Tenaunt  en  Fee-Taille;    De   Tenaunt    en   le 

Taille  aprea  PoaaibilitS  diaaue  Extient;  De  Tenaunt  per  le 
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England;  Of  Tenant  in  Dower;  Of  Tenant  for  Term  of  life; 
Of  Tenant  for  Term  of  Years;  Of  Tenant  at  Will  by  the 
Common  Law;  Of  Tenant  at  Will  by  the  Custom  of  the 
Manor*. 

Curioeie  dEngUterre;  Be  Tenmmt  en  Dower  i  Be  Tenaunt  a 
Terme  de  Fie;  Be  Tenaunt  pur  Terme  dee  Jne;  Be  Tenaunt 
a  VokaUiper  le  Comen  Ley;  Be  Tefutunt  a  VoUtntiper  Cue" 
tome  del  Manor*. 

THE  SECOND  BOOK  is,  Of  Homage;  Of  Fealty;  Of 
Escuage;  Of  Knight's-Seryioe;  Of  Socage;  Of  Frankal- 
moign; Of  Homage  Ancestrel;  Of  Grand  Serjeanty;  Of 
Petty  Serjeanty;  Of  Tenure  in  Burgage;  Of  Tenure  in  Yil- 
lenage;  Of  Three  Manners  of  Rents,  eeil.  Bent-Service, 
Rent-Charge,  and  Rent-Seek:  and  these  two  small  books  I 
have  made  to  thee,  for  the  better  understanding  of  certain 
Chapters  of  the  Ancient  Booksf  of  Tenures  (^). 

LE  SECONB  LYVER  eat.  Be  Homage;  Be  Fealti;  Be 
Eeeuage;  Be  Service  de  CMvaler;  Be  Socage;  Be  Frankal- 
moigne;  Be  Homage  Auneeetrel;  Be  Ground  Serjeauntie; 
Be  Petit  Serjeauntie;  Be  Tenure  en  Burgage;  Be  Tenure  en 
ViUenage;  Be  Troie  Manere  de  Rentes,  scil.  Rente-Servicey 
Rent-Charge,  et  Rent^Sekke :  et  cent  deux  petitz  lyvere  jeo 
ay  fait  a  toy,  pur  le  meliour  entendre  certeyn  Chapitres  de 
lee  Aunciene  Lyveref  des  Tenures. 


*  Tenant  per  le  verge  does  not  form  a  separate  chapter  in  the  four 
earliest  editions. — See  p.  102  (*). 

t  This  word,  which  Sir  Edward  Coke  renders  in  his  IVanslation,  and 
also  comments  upon  in  the  singular  number,  and  as  evidently  referring  to 
the  book  now  known  as  The  Olde  Tenuretf  is  printed,  in  every  copy  that 
the  editor  has  seen,  (except  the  French  and  English  edition  of  1671,)  in 
the  plural  number ;  and  RaetelVe  Transl.  also  renders,  books  ^ftenmree. 


(g)  This  book  may  well  be  ac-     posed  in  the  reign  of  King  Edward 
counted  ancient,  for  it  was  com-     the  Third,  (as  Justioe  Fitikerberi, 
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THE  THIRD  BOOK  is.  Of  Fkrcenera*;  Of  Jointenants; 
Of  Tenants  in  Common;  Of  Estates  of  Lands  and  Tenements 
on  Condition;  Of  Descents  which  toll  Entries;  Of  Continiu] 
Claim;  Of  Releases;  Of  Confirmations;  Of  Attommoita; 
Of  Discontbnances;  Of  Remitters;  Of  Warranties,  scil. 
Warranty  Lineal,  Warranty  Collateral,  and  Warranty  whidi 
commences  hy  Disseisin. 

LE  TIERCE  LTFER  est.  Be  Parcener^;  Be  Jamfe- 
nauntee;  Be  Tenauntea  en  Comen;  Be  Estates  de  Terres  ei 
Tenementes  sur  Condieion;  Be  Biseents  que  toUont  Entrees; 
Be  Continuel  Claime;  Be  Relesses;  Be  Confirmaeums;  De 
Attoumementes ;  BeBiscontinuaunces;  Be  Remitters;  De  Gar^ 
raunties,  sdl.  Garrauntie  Lyneall,  Garrauntie  CoUateraU,  et 
Garrauntie  que-  commence  per  Bisseisin, 

AND  KNOW,  my  son,  that  I  will  not  that  you  be- 
lieve, that  all  which  I  have  said  in  the  said  books  be  law, 
for  this  I  will  not  to  take  upon  me  or  presume;    but  of 

ET  SACHEZf  mon  fitZy  quejeo  ne  wnlle  que  tu  cres,  que 
tout  ceo  que  jeo  ay  dit  en  les  ditz  lyvers  soit  ley,  ear  Jeo  ne 
ceo  voille  enprendre  ne  presumer  sur  may  ;  mes  de  tielx  ekoses 


*  Pftrcenen  by  the  custom  do  not  appear  as  the  sabject  of  a  separate 
chapter  in  the  foar  earliest  editions. — Sup.  297  (*). 


in  his  Preface  to  his  iST.  B.,  saith), 
by  a  graye  and  discreet  man. — Co. 
Lyit.  394.  a. 

There  does  not  appear  in  the 
Preface  to  F.  N,  B.  any  notice  of 
this  ancient  book  ;  and  Sir  Edward 
Coke,  in  the  Preface  to  the  8th 
and  10th  Reporit,  assigns  the  date 


of  H.  2  to  this  book,  bat  this  is 
doubtful,  as  that  book  refers  to  the 
Treatise  upon  Wards  and  Relief, 
since  dignified  by  the  name  of  tiie 
«<  Statute  of  Wards  and  Reliefs," 
unless  the  words  referring  thereto 
are  an  addition,  which  is  not  un- 
likely.--Seep.  155.  (a).  (28  Ed.  1). 
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such  things  that  are  not  law,  inquire  and  learn  of  my  wise 
masters  learned  in  the  law:  nevertheless  although  certain 
things  which  are  moved  and  specified  in  the  said  books  are  not 
law,  yet  such  things  shall  make  thee  more  apt  and  able  to 
understand  and  apprehend  the  arguments  and  the  reasons  of 
the  law,  &C.  For  by  the  arguments  and  the  reasons  in  the 
law,  a  man  may  sooner  arrive  at  the  certunty  and  the  know- 
ledge of  the  law. 

Lex  plus  laudatur  quando  ratione  probatur. 

que  ne  want  pas  ley,  enquerree  et  apprendrea  de  mes  sages 
maisters  aprisez  en  la  ley :  nientmeyns  coment  que  certeyns 
chases  queux  sont  motes  et  specifiez  en  les  dits  lyvres  ne 
sount  pas  ley,  unqore  tielx  ckoses  serront  toy  pltts  apte  et 
able  de  entendre  et  apprendre  les  argumentes  et  les  reasons 
del  ley,  ^c.  Qar  per  les  argumentes  et  les  reasons  en  la  ley, 
home  pints  tost  aviendra  a  le  eerteynte  et  a  la  conusaunce  de 
la  ley. 

Lex  plus  laudatur  quando  ratione  probatur. 
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ABEYANCE.    See  Glbbb. 

ACCEPTANCE  OF  ESTATE,  remitter  by,  645. 

ACQUITTAL,  doctrine  of.    See  Fiunkalhoion — ^Hohaob  Am- 

CESTBSL. 

ACTION,  feigned  and  false  diBtingoiahed,  641. 

remitter  by  action  of  diaseiflee  against  heir  of  disseiflor,  644. 
ACTIONS  DROITURAL  AND  POSSESSORY.    See  Ejhct- 

MENT. 

ACTIONS,  release  of.    See  Release  of  Actions  Reix  and  Per- 
sonal. 
ADVANCEMENT,  doctrine  of,  and  when  it  attaches,  320, 322. 
ADV OWSON,  limitation  as  to  writ  of  right  for,  203, 204. 
ALIEN  NEE,  is  a  disability  pleadable  to  plaintiff,  228. 
ALIENATION,  condition  against,  roid,  403. 

otherwise  agunst  alienation  to  a  particular  person,  404. 

tenant  in  tail  may  be  restrained  against^  beyond  his  own 
m(s404. 

his  alienation  being  a  discontinuance,  405. 

by  heir  in  gavelkind.    ^00  Gayblkind. 

by  fine.    See  Fine. 

working  a  discontinuance.    See  Discontinuance. 
ANCIENT  DEMESNE,  what  land  is,  2,  n. 

defined,  113. 

tenants  of,  quaei  in  eapite,  114. 

same  as  villan  socmen,  114. 
APPEALS  OF  FELONY,  abolished,  223,  fi.,  509,  n. 
APPENDANT  AND  REGARDANT,  distinguished,  220. 
APPENDANT  AND  APPURTENANT,  defined  and  ezempU- 
fied,  220,  ft. 
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ASSISE,  is  an  equiyocal  word,  and  in  one  sense  means  a  jury, 

264. 
ASSISE  OF  NOV£L  DISSEISIN,  is  the  remedy  on  a  dissei- 
sin, 264. 
ATTORNMENT,  defined,  542,  544. 
form  of,  545. 

to  what  inheritances  it  was  reqniate,  545. 
doctrine,  whence  derived,  543. 

now  superseded,  and  necessity  of  attornment  abolished,  M4. 
the  grantee  who  first  obtuned  attornment  prevailed,  545. 
on  feofiment  of  a  manor,  services  did  not  pass  until  tenants 

attorned,  546. 
upon  alienation  of  a  manor,  must  have  been  made  by  him 

lyho  had  reversion,  and  no  other,  546. 
was  necessary  when  services  of  mesne  were  aliened,  547. 
must  have  been  made  by  tenant  of  fireehold,  on  alienation 

of  a  rent-chaige,  547. 
made  for  parcel  of  services,  good  for  the  whole,  551. 
by  on,e  joint-tenant,  good  for  all,  552. 
tenant  of  particular  estate  must  have  attorned  on  grant  of 

reversion,  553. 
tenant  in  tail  need  never  have  attorned,  554. 
but  tenant  for  life  must  have  attorned,  554^  555. 
rent  passed  by  attornment,  though  not  named,  583. 
acceptance  of  deed  by  tenant  for  life,  an  attornment  which 

vested  the  remainder,  556. 
was  not  necessary  where  one  came  to  seignory  or  rover^ 

sion  by  act  of  law,  564. 
attornment  to  devisee  was  not  essential,  565. 

BAILMENT,  bailee  of  goods  liable  for  misfeazance,  90. 

defined,  91,  »• 
BARGAIN  AND  SALE  FOR  A  YEAR^  in  conveyance  by 

lease  apd  release,  no  longer  necessary,  521,  s». 
BARON,  signification  of  this  word,  114,  »• 
BASTARD  EISNE  AND  MULIER  PUISNE,  muUer  baned 

by  bastard  eisne,  426. 
BONDMEN,  distinguished  from  villans  by  tenure.  111. 
BOOKLAND,  described.  111. 
BOROUGHS.    See  Burgage. 
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BOROUGH-ENGLISH,  in  copyhold,  105. 

custom  of,  not  unfireqnently  holds  place  in  ancient  de- 
mesne manors,  114. 

with  daughters,  238,  n. 

in  boroughs ;  most  ancient  boironghshaye  thb  custom,  196. 

a  good  custom,  238. 

warranty  does  not  descend  upon  heir  by  Borough-En- 
glish,  679. 
BURGAGE  TENURE,  defined,  193, 195, 196. 

not  a  military  tenure,  but  socage,  194. 

species  of  ancient  demesne,  193, 

tenements  in  a  borough,  of  whom  holden,  193. 

burgage  tenements  held  by  certain  service  of  the  king,  or 
of  a  subject,  195. 

therefore  socage^  195. 

why  so  termed,  196. 

custom  as  to  descent  in  boroughs,  196. 

as  to  dower,  197* 

CAPITA,  descent  in,  or  in  iiirpes,  281,  n. 
CAPITE^  tenures  in.    See  Knight's  Seryicb. 
CASTLEGARD,  tenure  by,  defined,  147. 
CHATTELS,  are  either  real  or  personal,  327. 
example  of  chattels  real,  363. 

a  term  of  yeari^  being  a  chattel  real,  goes  to  executors  as 
well  as  a  chattel  personal,  although  limited  to  the 
heir,  683. 
CHEVAQIUM^  or  CHIEF-AGE,  acknowledgment  paid  by  vU- 

leins,240. 
CHIEF-RENTS,  what,  272,  n, 
CITIES,  were  but  boroughs  in  old  time,  196. 
are  but  boroughs  incorporated,  566,  n, 
CIVIL  DEATH,  profession  was  a  civil  death,  231. 

consequences^  232. 
CLIVENORy  custom  of;  defined,  104. 
COLLATERAL  DESCENT,  example  o^  5. 
COLLATERAL  WARRANTY.    See  Wabraiity. 
COMMON  RECOVERY.    See  Rbcovsrt. 
COMMON,  tenants  in.    See  Tenancy  in  Common. 
COMPUTATION  OF  DEGREES.    See  Degrees. 
CONDITIONS,  definition  of,  367. 
expressed,  367>  372, 
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CONDITIONS  (conHnued). 

pKcedent,  307>  988,  993. 

Bubsequent,  868. 

implied^  868,  419. 

-words  importiiig,  876. 

Mortgage,  877.    Sm  Mortgage. 

on  condition  broken,  right  of  entry  accnies,  887* 

or  action  personal,  887. 

condition  for  payment  of  rent  to  a  stranger  good  aa  a  con- 
dition, but  bad  as  a  reservation,  889. 

stranger  cannot  enter  for  condition  broken,  891. 
.  performance  of  condition  f^preSy  896,  899. 

breach  of  condition  by  disability  to  perform,  400,  401. 

condition  against  alienation,  generally,  void,  408. 

in  case  of  tenant  in  tail,  good,  404  (6). 

how  conditions  annexed  to  freehold,  or  lease  for  years^ 
pleadable,  407,  411,  416. 

remainderman  bound  by,  416. 

performance  of  office,  419. 

conditions  in  law,  or  limitations.    SeB  LiMiTATioir  of 
Estate. 

devise  of  land  to  executor  is  a  condition,  428.  See  Dsyibx. 

condition  not  avoided  on  release  to  disseisor's  feofiee,  494* 
CONFIRMATION,  defined,  522,  n. 

formula  o^  528. 

by  owner  to  lessee  for  years  of  tenant  for  life,  524. 

to  lessee  of  disseisor,  good,  525. 

to  him  who  has  the  fee,  good  without  *^  heirs,"  525. 

for  an  hour,  good  for  ever,  526. 

to  tenant  for  life  does  not  enure  to  remainderman,  526. 

but  €  eoweereoy  527. 

to  one  of  two  disseisors,  enures  not  to  the  other,  527. 

to  one  joint-tenant  by  his  companion,  528. 

with  habmdjum  to  heirs,  operates  by  enlazgement,  528. 

to  husband  and  wife  fer  their  two  lives,  enures  by  way  of 
remainder  to  husband,  529. 

when  confirmation  to  husband  and  wife  makes  them  te- 
nants for  life,  529. 

Q;uarey  if  rent-charge  be  avoided,  if  estate  be  defeated  by 
entiy  of  oonfirmor,  580. 

by  patron  of  parson's  grant,  580. 

by  reversioner  of  rent  granted  by  his  tenant^  581. 
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CONFIRMATION  (coiKmiMi). 

dedi  and  coneetH^  words  of  confinnatioD,  632. 

may  enure  by  way  of  extioguishmenty  6S7> 
coid&rmation  does  not  operate  by  extingokhment,  634. 
no  service  can  be  reserved  upon^  534. 

lord  may  abridge  servioes,  but  cannot  reserve  a  new  ser- 
vice, 636. 

should  be  made  to  one  in  possession,  637* 

distinction  between  confirmation  and  release  of  right,  638. 

he  who  has  no  reversion  cannot  by  confirmation  enlarge 
estate  of  particular  tenant,  639. 

confirmor  must  have  right  at  time  of  the  grant,  640. 
CONTINGENT  REMAINDERS.    See  Remaindsbs. 
CONTINUAL  CLAIM,  defined,  444, 448. 

defeats  descent,  449. 

must  have  been  made  by  him  who  had  right  6f  entry,  460, 

rules  respecting,  461—464. 

must  have  been  made  within  year  and  day,  466. 

and  must  have  been  continued  from  year  to  year,  466, 466. 

extends  to  every  other  disseisor,  466. 

should  have  been  made  as  soon  as  possible  after  disseisin, 
467. 

claim  made  during  life  of  diaseisor  good,  468. 

was  as  good  as  an  entry,  469. 

subsequent  stay  in  possession  of  adversary,  a  disseism,  469. 

efiect  of,  when  made  by  servant,  460 — 463. 

the  bringing  an  assise  was  a  claim,  468. 

successor  of  a  oorporation  might  have  entered  without 
making,  469,  470. 
COPYHOLD  TENANTS,  tenancy  by  copy  defined,  96. 

alienation  by  deed  of  this  tenant  a  forfeiture,  96. 

what  distinguishes  copyhold  fromcustomaryfreehold,96,n. 

copyhold  court  either  court-baron  orcustonuuy  court, 96,ii. 

why  caUed  tenants  by  copy,  98. 

are  to  be  impleaded  for  their  lands  in  the  lord's  court,  98. 

have  inheritance,  99. 

remedies  by,  against  their  lords,  99. 

if  they  perform  their  services,  they  cannot  be  expelled, 
100, 101. 

tenants  by  the  verge  or  rod,  defined,  102. 

were  formerly  tenants  in  vUlenage,  102,  n. 

custom  to  surrender  out  of  court,  103. 

customs  in  various  manors,  104, 108. 
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COPYHOLD  TENANTS  ^canHmied). 

copyholder's  fine,  105. 

herioty  105. 

vustomaiy  tenants  have  inheritance^  bnt  no  fir«ehold  at 
law,  106. 

copyholders  who  hold  according  to  custom  and  at  the  will 
of  the  lord  distingnished,  109. 

origin  of  manors,  110. 

copyholds  in  ancient  demesne  described,  113, 114. 

the  tenant  by  the  verge,  or  mere  copyholder,  the  saooeseor 
of  the  pure  villein,  115. 
CORN  AGE,  tenure  by,  is  knight's  service,  189. 
CORPORATORS,  tenants  in  common  from  thd  b^inning,  S45. 
CORPOREAL  HEREDITAMENTS,  defined,  and  distinguished 

from  incorporeal  hereditaments^  17, 18. 
COUNTERPARTS  OF  INDENTURES^  same  as  original  in- 
dentures, 557. 
COURT-BARON.    See  Cofthold  Tbnaiits. 
CROWN,  lunitation  of  rights  o^  nuU^m  tempus  act,  214. 
CURTESY,  tenant  by,  defined,  44. 

child  heard  to  cry,  45,  49. 

derived  firom  France,  47. 

same  as  curialitaa  ScctuBj  47. 

a  law  of  counter-tenure,  48. 

requiates  to  create  this  estate^  48. 

by  custom  of  gavelkind,  49. 

to  entitle  the  husband  to  this  estate,  the  issue  that  he  has 
must  be  such  as  can  inherit  the  wife's  estate,  62. 

custom  of,  in  manors^  105. 

warranty  of.    See  Warramty. 
CUSTOM,  no  custom  good  without  prescription,  200. 

distinction  between  custom  and  prescription,  216^  n. 
CUSTOMARY  FREEHOLD.    See  Coptrold  Tsnants* 
CUSTOMS  OF  PRESCRIPTION,  between  loid  and  tenant, 
requisites  o^  104. 

DE  BONIS,  Stat,  of  18  E.  1 ;  86. 
DEED.    See  Indbnturb— Profert. 
DEED-POLL,  estoppel  by,  71, 645. 

DEGREES,  how  anciently  computed,  according  to  the  catMm 
law,  80. 
computation  according  to  common  law^  80,  n. 
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DEMANDS,  release  of.    See  Relbasb  op  Actions  Real  akd 

Pebsonal. 
DEMESNE,  ancient  and  modem  demesne  distinguished,  113. 
DEMY  MARK,  tender  of,  ia  writ  of  right,  514. 
DESCENT,  course  of,  6—19. 

the  claimant  by  descent  mnst  at  common,  law  be  of  the 
whole  blood,  6 — ^11. 

paternal  line  preferred  to  maternal,  7 — 10.. 

otherwise  if  wife  inherited,  8. 

course  of,  between  brothers,  10. 

half-blood  excluded  at  law,  11. 

but  now  let  in  to  inherit,  22. 

rules  of  at  conmion  law,  20. 

new  conofw  of  descent,  21. 

ancient  course  of  descent,  296. 
DESCENT  CAST.    See  Descents  which  toll  Entries. 
DESCENT  IN  CAPITA,  281,  n. 

or  in  gHrpes,  281,  n. 
DESCENT  IN  TAIL.    See  Feb-tail. 

DESCENTS  WHICH  TOLL  ENTRIES,  diefinition  by  exam- 
ples, 427. 

will  not  take  away  a  condition,  430. 

abolished  prospectively,  426. 

defeated  by  endowment,  431. 

descent  without  disseisin  did  not  take  away  entry,  432, 433. 

btutard  eisne  dying  seised,  barred  mulier  puisne,  435. 

descent  during  infancy  does  not  take  away  entry,  437. 

happening  during  coverture  takes  away  entry  of  the  hus- 
band, but  not  of  the  wife,  438. 

is  of  no  effect  against  non  compos,  438. 

descent  not  cast  by  act  of  man,  441. 

did  not  operate  to  prejudice  of  lessee  for  years,  442. 

this  doctrine  did  not  apply  to  corporations,  443. 

the  dying  seised  of  one  coparcener  did  not  take  away 
entry  of  the  other,  434. 

entry  not  taken  whilst  disseisee  in  prison,  463.. 

or  out  of  the  realm,  465. 

otherwise  if  disseisin  was  before  his  going  abroad,  466. 
DEVISE,  of  burgage  tenements,  197-    See  Buroaob  Tenure. 

livery  superseded  by  devise,  197.    See  Livebt.. 

effect  of,  197. 

testamentary  power  of,  extended,  198,  n. 


702  INDEX. 

DEVISE  (etmimued). 

to  executors  for  sale,  ld9. 

takes  e£fect  £rom  death  of  testator^  therefore  deriae  of 
joint-tenant  void,  332. 

of  land  to  be  sold  by  executor,  if  not  sold,  heir  znaj  reco- 
ver same,  422. 

such  devise  being  a  condition  in  law,  423. 

to  sell,  and  devise  that  executor  shali  sell^  distiiiguiBhed, 
423,  fi. 

of  land  at  common  law,  565,  n, 

of  uses,  565,  n. 

under  stat.  32  H.  8.  566,  n. 

custom  of  London  in  respect  of,  566,  n. 
DISABILITIES  IN  RESPECT  OF  ACTION ;  of  person^  stated, 
228—230. 

in  respect  of  limitations  of  action ;  possession  for  twenty 
years  rebutted  by  disability,  204. 

infancy,  290. 

lunacy,  438. 

coverture,  438. 

imprisonment,  463,  464. 

imprisonment  not  now  a  disability,  447,  n, 

being  abroad,  465—467. 
DISABILITY  TO  PERFORM  CONDITION,  condition  broken 

by,  400,  401. 
DISCLAIMER,  in  seignory  ;  consequence  o^  181. 

when  lord  cannot  disclaim,  183. 

remitter  by.    See  Rxmitter. 
DISCONTINUANCE  OF  ESTATE,  the  word  has  divers  sig- 
nifications, 576. 

discontinuance  by  ecclesiastical  corporation,  577»612— 615. 

of  husband  seised  jure  uxaru^  577. 

by  tenant  in  tail,  578. 

release  not  a  discontinuance,  579. 

but  feofiment  is,  580. 

warranty  upon  feoffment,  when  it  works  a  discontinuance, 
580. 

release  with  warranty  no  discontinuance,  581. 

release  of  tenant  in  tail  no  discontinuance,  582. 

neither  is  his  confirmation,  582. 

grant  works  no  discontinuance,  583. 

by  feofiment  of  tenant  for  life  or  years,  a  fee  passes,  584. 
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DISCONTINUANCE  OP  ESTATE  {eonHnued). 

feofiment  by  tenant  in  tail  is  a  dLscontinuanoe,  587. 
what  acts  do  not  work  a  diacontinaancey  687. 
no  discontinuance  of  things  that  lie  in  grants  688,  694. 
for  discontinuance  can  only  bo  worked  by  liTery  or  war- 

lanty,  689. 
tenant  in  tail's  lease  for  life  and  grant  of  reversion  works 

a  discontinuance,  689,  690. 
distinction  between  tenant  in  tail's  lease  for  years  or  for 

life,  692. 
devise  not  discontinuance,  693. 
discontinuance  of  a  reversion,  how  worked,  696. 
what  alienations  do  or  do  not  work  a  discontinuance,  696. 
feofiment  by  infant  seised  jure  ttxoris  not  discontinuance, 

696. 
can  be  temporary,  699. 
cannot  be  worked  of  an  estate  whereof  discontinuor  was 

never  seised  in  tail,  600. 
similar  doctrine  of  grant  of  Reversion  by  heir  of  husband 

seised  jure  ux&riSy  602. 
feofiment  without  warranty  not  discontinuance,  608. 
alienation  by  parson  no  discontinuance  of  successor,  606. 
gecus  of  sole  corporations  having  sole  seisin,  607. 
when  glebe  in  abeyance,  607. 
alienation  by  bishop,  618. 
dean,  613. 

abbot  and  convent,  613. 
master  of  hospital,  616. 
tenant  in  tail  in  remainder  disseising  tenant  for  life  and 

enfeoffing  a  stranger,  not  discontinuance,  616. 
discontinuance  of  tenant  of  particular  estate  is  a  discon- 
tinuance of  remainders,  629. 
DISCONTINUANCE  OF  PROCESS,  147^ 
DISSEISIN,  who  is  a  disseisor,  94. 
disseisin  defined,  271,  664. 

disseisor  dying  seised,  takes  away  entry  of  disseisee,  427. 
DISSEISIN  AT  ELECTION,  doctrine  of,  660. 
DISSEISIN  OF  RENT.    See  Rent-Chaboe. 
DISTRIBUTION  OF  PERSONALTY,  at  common  law,  307. 

under  stat.  22  &  23  Car.  2.  307. 
DIVINE  SERVICE,  tenure  by,  distinguished  from  tenure  in 
frankalmoign,  173.    See  Frankalmoign. 
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DOWER,  tenancy  in,  defined,  52. 
how  aasagnedy  52,  n. 
dower  at  common  law,  53. 
by  custom,  53* 
dower  €id  ogtimm  eodesidBy  54. 
ex  auensupairis,  55. 
in  dower  at  common  law,  wife  cannot  enter   without 

assent,  57. 
does.not  attach  on  joint  estates,  57- 
though  it  does  on  tenancy  in  common,  57.- 
tenant  in  tail  cannot  make  jointure,  58.- 
dower  de  la  plus  hdUj  59. 
to  entitle  a  woman  to  dower,  her  issue,  if  anjr,  mast  be 

such  as  could  inherit  the  husband's  estate,  69. 
modes  of  defeating  dower,  63. 
jointure  a  bar  in  particular  instance,  63. 
wife  may  bar  herself  of  dower,  64. 
husband  can  now  deprive  his  wife  of  dower,  64. 
the  wife  loses  her  dower  by  elopement,  64. 
wife  dowable  in  some  cases  tans  seisin  of  the  husband, 

476,  682. 
warranty  by  tenant  in  dower,  671. 
customary  dower  in  copyhold,  105. 
in  boroughs,  197. 

EJECTIONE  FIRM^.    /Siw  Ejectment. 
EJECTMENT,  process  by  which  all  titles  to  land  are  now 
triable  (with  two  exceptions),  98. 

substitute  for  real  actions^  425. 

entry  and  ouster  admitted  by  this  form  of  action,  425. 

real  actions  were  either  droitural  ovposseuwy;  but  this  is 
a  mixed  action  by  which  land  and  damages  can  be 
recovered,  520,  n. 
ELEGIT,  writ  of,  336,  n. 
EMBLEMENTS,  what,  67,  n. 

when  lessee  for  years  or  at  will  entitled  to,  86 — 88. 

who  else  entitled  to,  88,  n. 

doctrine  of,  93. 
ESCUAGE,  nther  a  service  than  a  tenure,  126. 

varied  between  knight-service  and  socage,  126, 190. 

etymology  and  definition  of,  127, 130,  «i. 
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ESCUAGE  {eontmued). 

tenants  in,  bound  to  accompany  king  on  yojsge  royal, 

1269  **•>  ^^« 

sexrice  by  substitute,  128. 

how  the  forty  days  computed,  129. 

eecuage  assessed  by  parliament,  129. 
-  incidents  of  escuage,  131. 

lords  entitled  to  escuage  of  their  tenants,  131. 

and  to  distrain  and  levy  for  same,  132. 

king  took  escuage  of  tenant  in  eapUe^  132. 

trial  (by  certificate)  of  the  flEMst  of  the  tenant's  serving  the 
forty  days,  132. 

distinction  between  escuage  and  knight's-service,  188. 

abolished,  134. 
ENTRY,  right  of,  3. 

modes  of  barring,  617.    See  Dbscbnts  which  toll  En- 
tbibs — disoontinvancb — ^llmitation  of  actions — 
Right  op  Entbt. 
ESTATE,  signification  of  this  word,  .518,  n. 
ESTATE  BY  ENTIRETIES.    See  Tbnanct  bt  Entibetibs. 
ESTATE  BY  SUFFERANCE.    See  Sufpbbancb. 
ESTATE  OF  FREEHOLD  TANTUM,  defined,  40. 
ESTATE  OF  INHERITANCE,  defined,  40. 
ESTATE  LESS  THAN  FREEHOLD,  defined,  82. 
ESTOPPEL,  defined,  71,  n.,  645,  n. 

exemplified,  646. 

doctrine  of,  626. 

by  matter  in  &ct,  626. 

by  matter  of  record,  645. 

by  disclaimer  in  court  of  record,  647. 
ESTOVERS,  what,  67,  n. 

lessee  entitled  to,  when  not  restrained  by  covenant,  86. 
EXCHANGE  of  lands,  defined,  77,  78,  n. 

might  have  been  effected  hj  parol  before  Stat,  of  Frauds,  78. 

but  even  then  deed  requisite,  if  the  land  lay  in  different 
counties,  78. 

the  interests  of  the  parties  exchang^g  must  be  equal,  79. 

but  the  relative  value  of  the  lands  not  considered,  80. 

*^  exchange'*  is  voeaXmlitm  artiSf  80. 
EXCOMMUNICATION,  can  be  pleaded  in  disabiUty  of  plain- 
tiff's person,  230. 
EXECUTION,  should  be  released  by  express  words,  511. 

zz 
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FALSE  ACTION.    See  FBiaNSD  Action. 

FATHER,  can  be  heir  to  his  son,  by  new  rales  of  descent, 
though  at  common  law  exdaded,  21.    Sbc  LlEXkai. 

ASCBNT. 

FEALTY,  how  performed,  123. 

distinction  between  homage  and  fealty,  123,  IM. 

is  a  service  strictly  now  due,  124. 

is  dne  upon  change  of  lord,  125. 

is  usually  respited,  125. 

incident  to  every  service  hni  Jrtmiaimaiffny  131. 

fealty  evidences  tenure,  to  which  it  is  an  inseparable  in- 
cident, 165, 174. 

this  service  cannot  now  be  created,  175. 

subsists  by  prescription,  175. 

due  upon  every  grant  and  attornment,  184. 
FEE,  etymology  of,  2,  n.  3,  n.    See  Fkb-simflb. 
FEE-FARM,  defined,  156,  272,  n. 
FEE-SIMPLE,  tenant  in,  defined,  2. 

highest  degree  of  estate,  3, 15. 

feodum  nmplex^  what  is,  15. 

**  fee"  means  **  fee-simple,"  15. 

fee-simple  is  the  aUodiym  of  the  foreign  feudists,  6,  n. 

a  fecHsimple  passes  by  feofiment  of  tenant  for  years  or 
for  life,  584. 

fee-simple  conditional,  23,  36. 

estate  in  fee  is  either  fee-simple  or  base-fee,  4D,  n. 

qualified  fee,  40,  n. 

^^  fee-simple"  means  ^  fee,"  **  fireehold"  a  lesser  estate  or 
«<  freehold  tantumy^^  331,  ft. 
FEE-TAIL,  defined,  23. 

ordinary  maxims  of  descent  apply,  24, ». 

tail-general,  25. 

tail-special,  26. 

frank-marriage  an  estate- tail  by  implication,  26,  27. 

etymology,  27, ». 

on  every  gift  in  tail  reversion  is  in  the  donor,  29. 

estates  in  tail  by  implication,  31. 

estate-tail  to  heirs-female,  good,  32. 

in  descent  of  tail-male  or  female,  the  special  excludes  the 
general  heir,  32. 

in  tail-male,  heir  must  convey  descent  wholly  by  males, 
33. 
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FEF-TAIL  (canHnued). 

tiul-male  special,  33. 

words  of  procreation  neceflsaiy,  36. 

could  be  barred  by  recoyezy,  38. 

or  by  wananty,  38. 

estates-tail  created  by  act  of  parliament  inalienable,  38. 

estates  changeable  under  bankruptcy  or  insolvency,  39. 

issue  in  tail  can  be  barred  by  tenant  in  tail  by  deed  re- 
mitted, 39. 

tenant  in  tail's  feofiment  works  a  discontinuance,  587* 

though  his  release  does  not,  581,  582. 

effect  of  a  fine  or  recovery  upon  issue  in  tail,  642. 

remitter  to  issue  in.    See  Rem itteb. 

tenant  in  apres,  defined,  40,  42. 
FEIGNED  ACTION,  distinguished  firom  false  action,  641. 
FJEME  COVERT,  received  in  real  action,  626. 

when  concluded  by  fine,  627. 
FEODUM  SIMPLEX.    iS^  Fkb-smple. 
FEOFFMENT,  conveyance  by,  17. 

has  been  almost  superseded  by  the  Statute  of  Uses;  17,  n. 

a  fee  passes  by  feofiment  of  tenant  for  life  or  years,  584. 

by  tenant  in  tail  works  a  discontinuance,  587. 

discontinuance  worked  by  feofiment  with  warranty,  603. 
See  Discontinuance. 
FEUDUM.    iSfetfFEB. 
FEUDUM  HAUBERTICUMy  foreign  jurists'  signification  of 

knight's  service,  150,  298,  311,  ». 
FIEF  DE  HA  UBERT,  or  HAWBERK  FEE.    See  Feudum 

Haubebticuh. 
FINE,  what  it  is,  and  its  operation,  38. 

efiect  upon  issue  in  tail,  38, 642. 

husband's  alienation  by  fine  does  not  bar  the  heir,  679. 

a  more  simple  mode  of  assurance,  89. 
FINE  OF  COPYHOLDERS,  custom  concerning,  105,  n. 

on  purchase,  106. 
FOLKLAND,  described.  111,  n. 
FOLLY.    ^SiN?  Remitter. 
FRANKALMOIGN,  the  tenure  of  the  church,  169. 

how  performed,  169. 

exists  at  this  day,  170. 

definition  and  origin  of,  170. 

z  z  2 
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FRANKALMOIGN  (continued). 

serrices  due  on  this  tenure^  171. 

remedy  for  non-performance,  172. 

distinguished  from  divine  service,  173. 

fealty  by  tenant  in  Jrankalmotffn^  173. 

this  tenure  is  of  the  grantor,  176. 

acquittal  by  grantor,  177. 
FRANK-BURGAGE,  tenure  in  London  is,  506, ».     Sm  Lon- 
don. 
FRANK-FEE,  defined,  2, ». 

FRANK-MARRIAGE.  ^Fee-tail— Frankalmoign — Hotch- 
pot— Pabcsnsbs. 
FREEHOLD,  meaning  of  the  word,  40,  n. 

imports  lesser  estate  than  fee,  331,  n. 
FREEHOLD  TANTUM,  defined,  40,  n. 
FREE  AND  COMMON  SOCAGE.    See  Socage. 

GAVELKIND  (Kent),  customs  o^  303—314. 

dower,  304. 

land  partible  among  male  heirs,  305. 

alienation  by  heir  in  gavelkind,  309. 

warranty  did  not  descend  upon  heir  in  gavelkind,  680. 

custom  of,  reasonable,  236  and,  n. 

(Ireland),  300,  n. 

distinction  between,  and  the  Kentish  tenure,  300,  n. 

in  manors^  custom  of,  105. 

occurs  most  frequently  in  ancient  demesne,  114. 
GLEBE,  in  abeyance  or  discontinuance,  607. 

on  vacancy,  608. 

before  disabling  or  restraining  statutes,  parson  might  have 
charged  glebe  in  perpetuity  with  consent  of  patron 
and  ordinary,  609. 
GRAND  SERJEANTY.    See  Sbbjeantt. 
GRANT,  conveyance  by,  18. 

distinction  between  things  lying  in  livezy  and  lying  in 

grant,  17. 
GUARDIAN  AND  WARD.    See  Socage. 
GUARDIAN  IN  CHIVALRY.    See  Knight's  Service. 
GUARDIAN  IN  SOCAGE,  may  be  ^pointed  by  will,  168. 

HALF-BLOOD.    ^Descent. 
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HEIRS,  the  word  importing  inheritance,  or  an  inheritable 

estate,  4. 
HEREDITAMENTS,  how  classed,  4,  ». 

corporeal  and  incorporeal,  17, 19. 
HERIOT,  cnstom  as  to,  in  manors,  106,  n. 

quit-rent  in  nature  of,  payable  by  free  tenants  of  manon, 
115. 

etymology  of,  115,  n. 
HOMAGE,  raUier  a  service  than  a  tenure,  117> 

dischaiged  by  12  Car.  2,  c.  24  ;117. 

the  mode  of  its  performance  by  a  tenant,  118. 

by  a  religious,  119. 

by  a  woman,  120. 

by  husband  and  wife,  121. 

by  tenant  holding  of  several  lords,  121. 

tenants  in  fee  or  fee-tail  only  performed  this  service,  122. 

homage  to  be  rendered  only  once,  184. 

tender  o^  and  remedy  for  non-performance,  185. 
HOMAGE  ANCESTREL,  its  chief  peculiarity,  178. 

abolished,  178. 

in  what  cases  existed,  179. 

warranty  of  the  lord  incident  to  this  tenure  as  well  as 
acquittal,  179. 

voucher  in,  180. 

might  have  been  incident  to  any  other  tenure,  186. 
HOTCHPOT,  partition  by.   /S»  Pabcenbrs. 

under  Statute  ofDistributions  ofPer8onalty,how  made,d07. 

custom  of  London,  906. 
of  York,  306. 

was  the  ancient  law  of  the  land,  906. 

IMPRISONMENT,  was  a  disability  in  regard  to  limitation,  463, 
464. 
not  now  a  disability  under  the  new  Statute  of  Limitations, 
447, ». 
IN  CAPITAy  descent  by.    Sm  Pabcenbbs. 
IN  STIRPESj  descent  by.    See  Pabcensbs. 
INCORPOREAL   HEREDITAMENTS,  defined  and  distin- 
gushed  from  corporeal,  17, 18. 
are  peculiarly  the  subject  of  prescription,  217. 
INDENTURE,  413. 

lemaindermanboundby  condition,  althoughnoparty  to,  415. 
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INDENTURE  (eonUnued). 

property  of,  grantable,  418. 

counterpart  of,  the  same  as  original,  667. 

estoppel  worked  by,  71, 646. 
INDUCTION,  is  a  seisin,  609. 
INHERITANCE,  intendment  of  this  word.  Id. 
IN  PAIS,  assurances  by,  72. 

defined,  72,  n. 

a  term  used  to  distinguish  ordinary  oonyeyaiioes  fiom 
matters  of  record,  72,  n. 
INTERES8E  TERMINI,  80,  334. 
ISSUE  IN  TAIL,  remitter  to.    JSee  Esmittrr. 
ISSUE  IN  TAIL.    Sm  Fbb-tail. 

JOINT-TENANCY,  defined,  324. 
by  dissdsin,  325. 

surviyor  takes  entirety,  326,  340,  n. 
joint  estates  with  seyeral  inheritances^  328. 
issue  tenants  in  common,  328. 
what  words  create  joint  estate,  328,  329. 
issue,  of  one  of  the  joint-tenants  dying  without  issue,  the 

donor  shall  enter  as  in  his  rererBion,  329,  390. 
may  exist  where  one  joint-tenant  has  a  freehold  and  an- 
other a  fee-simple,  330. 
and  then,  if  he  who  had  the  fee  die,  the  other  shall  have 

the  entirety  for  his  life,  331. 
joint-tenants  seised  per  nyf  etper  tout,  333. 
can  make  partition,  334. 
partition  not  compulsory  at  law,  334. 
compulsory  by  statute,  334,  n. 
one  joint-tenant  leasing  his  part  for  life,  the  reyersion  shall 

be  to  him  and  his  heirs,  347. 
joint-tenant  not  keeping  in  himself  the  freehold  of  his  own 

part,  shall  not  haye  the  entirety  by  suryiyorship, 

but  the  moiety  shall  descend  to  the  heirs  of  the 

other,  349. 
how  seyered,  343 — 361. 

eiSect  of  joint-tenant's  release  to  his  companions^  361. 
release  to  one  joint-tenant  enures  to  both,  363. 
efiect  of  one  joint^tenant's  lease  for  his  own  life,  361,  n. 
reyiyal  of  joint-tenancy,  348, 360. 
remitter  to  joiat-tanant  dissdsed  during  in&ncy,  647. 
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JOINT-TENANTS,  aro  either  by  feoffment  or  disseisin,  324, 

325.    AlaOy  see  JoiNT-TEirA.NCT. 
JURY,  may  find  special  verdict  which  shall  aid  defendant,  408. 
if  jury  will  take  upon  themselves  the  knowledge  of  the 

law,  they  may  give  a  general  verdict,  411. 
why  special  verdict  called  a  verdict  at  large,  410,  n. 

KNIGHT'S  SERVICE,  defined,  135  (5). 
and  described,  150. 
wardship  and  marriage  of  heir-male,  138. 

of  heir-female,  139. 
tenure  by  priority  and  posteriority,  141. 
age  of  marriage^  142. 

guardian  to  have  marriage  of  ward  but  once,  142. 
disparagement  of  ward,  143. 
the  application  of  the  words  of  Stat.  Merton,  144. 
other  disparagements,  146. 
on  refusal  by  ward  of  his  guardian's  tender  of  marriage, 

the  lord  entitled  to  mngle  value  of  marriage,  146. 
but  upon  heir's  marriage  against  consent  while  underage, 

he  forfeited  double  value  of  the  marriage,  147. 
caBtl^;ard,  tenure  by,  147. 
what  relief  payable,  148. 
and  how  much  for  two  knights'  fees,  148. 
thefiither(ifalive}hadthe  custody  of  the  ward's  perBon,149. 
what  amounted  to  a  knight's  fee  (feodum  militare),  151. 
tenures  in  eapite,  151, 152. 
abolished,  154. 

distinguished  from  eseuagey  188. 
tenure  by  comage  was  knight's  service,  189. 
tenure  by  grand  seijeanty,  knight's  service,  190, 

LAND,  signification  of  this  word,  4. 
LEASE  AND  RELEASE,  conveyance  by,  521. 
LEASE  FOR  YEARS.    See  Yeabs,  Tenant  for  Term  of. 
LEASE  FOR  YEARS  OF  COPYHOLDS,  customs  concern- 
ing, 106,  f}. 
LESSEE  FOR  LIFE!.    See  Life,  Tenant  fob  Teem  of. 
LESSEE  FOR  YEARS.    See  Yeabs,  Tenant  for  Term  of. 
LIFE,  tenant  for  term  of,  defined,  65. 

different  kinds  of  this  tenancy,  65. 

has  a  freehold  interest,  66. 
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LIFE  ((xmUnuedy 

incidents  to  this  estate,  67.  I 

at  common  law  this  tenancy  oonld  not  be  created  to  take 
effect  inffOwrOy  68. 

though  otherwise  since  Stat,  of  Usesy  68.  ' 

LIMITATION  OF  ACTIONS,  ancient  time  of,  200. 

title  by  prescription  not  limited  when  Lyttleton  wrote, 
201 

present  limitation  of  actions,  202,  n.,  203, 20i. 

as  to  subjects  of  prescription,  204.  i 

of  real  actions,  445,  446. 
LIMITATION  OF  ESTATE,  a  species  of  condition  in  law,  389. 

words  cresting  limitation,  420—^122. 

profert  of  deed  not  requisite  in  pleading  limitation,  424. 
LIMITATION  OF  RIGHTS  OF  THE  CROWN,  lestricted 

by  Nullum  Tmpus  Act,  214. 
LINEAL  ASCENT,  lineal  ancestor  not  inheritable  at  Liw,  6. 

by  circuity  he  might  inherit,  7. 

and  by  new  rules  of  descent  he  can  now  inherit,  21. 
LIVERY  OF  SEISIN,  effect  o^  16. 

distinction  between  things  lying  in  lirery  and  those  lying 

in  grant,  17.  ^ 

not  necesaaiy  to  pass  estate  for  years,  71. 

but  is  absolutely  necessary  to  pass  a  freehold,  72. 

may  be  made  to  termor  when  a  remainder  is  created  of 
the  freehold,  73.    See  Particula.r  Estate. 

liyeiy  of  part  of  tenements  good  for  all,  unless  they  lie  in 
several  counties,  76. 

some  estates  of  freehold  can  pass  without  liveiy,  as  in 
exchange,  77. 

must  be  made  in  life-time  of  feoffor,  81. 

feoffment  without,  passes  but  estate  at  will,  90. 

superseded  by  devise,  197* 
LONDON,  not  ancient  demesne  of  the  king,  194. 

tenure  of  land  in  that  city  is  frank-buigage,  666,  n, 

hotchpot  as  to  personalty,  307. 

pars  rationabiUSi  306,  n. 

custom  to  devise  tenements  in,  666, ». 

MANORS,  origin  of,  110. 

MANUMISSION  OF  VILLEIN.    See  Villknaoe. 

MARCHET»  custom  of,  a  void  prescription,  236. 
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MASTER  AND  SERVANT.    See  Power. 
MERGER  OF  ESTATES,  doctrine  of,  76,  n. 

9XS.  parikula/r  estates  merge  in  the  reversion  whenever  the 
same  party  becomes  entitled  to  both,  except  in  es- 
tate tail,  77,  ».,  666,  n. 
MODERN  DEMESNE,  distingoikhedfrom  ancient  demesne,113. 

defined,  115. 
MODO  ET  FORMA  IN  PLEADING,  in  many  cases,  words 

of  form,  and  not  words  of  substance,  500 — 502. 
MORTGAGE,  an  estate  npon  condition,  877. 
may  be  either  for  life  or  years,  979. 
heir  may  redeem  but  not  stranger,  379. 
after  tender  to  and  refusal  by  mortgagee,  he  has  no  remedy 

at  law,  880—383. 
any  one  having  inleresee  de  draii  may  redeem,  381. 
distinction  as  to  when  day  is  named  and  when  not,  382. 
executors  may  redeem,  if  day  named,  383. 
mortgagees'  executors  are  the  persons  to  whom  tender 

should  be  made,  383. 
tender  upon  the  land,  384. 

as  to  time  and  place  of  performance  of  mortgage  con- 
dition, 385—388. 
place  should  be  stated  in  such  condition,  387. 
example  of  such  condition,  387. 

acceptance  by  mortgagee  is  a  good  performance  of  the  con- 
dition, 388. 
MULIEB  PUISNE.    See  Bastabd  Eisnb. 

NA  TlVUSy  a  term  for  male  and  female  villein,  221. 
NIEFE,  a  female  villein,  221. 
NOTICE,  doctrine  of  notice  in  law,  559. 
NULLUM  TEMPUS  OCCURRIT  REQI,  rule  of  limitation 
of  action  by  the  king,  214. 
now  restrained,  214,  n. 

OFFICES,  forfeitable  for  nonfeasance  npon  implied  condition^ 
419. 

not  exerciseable  by  deputy  except  so  granted,  419,  n. 

are  incorporeal  hereditaments,  420,  n. 

public  offices  cannot  be  sold,  420,  it. 
OUTLAWRY,  is  a  disability  pleadable  to  plaintiff's  penon, 

228. 
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PAIS.    ^  In  Pais. 
PARCENERS,  are  bnt  one  heiiv  280. 
why  80  tennedy  281. 
female  oollaterala  so  tenaed,  282* 
descent  of  either  is  tii  eapitu  or  per  sHrpeSy  281,  n. 
can  only  be  deeoent,  287. 
how  their  estate  is  dissolved,  269,  ». 
how  partition  by  them  is  made.    See  "PAxrmov, 
on  eviction  of  parcener,  she  may  enter  on  the  other 

moiety,  292. 
alienation  in  fee  of  pnrparty  excludes  parcener,  293. 
on  alienation  by,  the  alienee  is  tenant  in  common,  365. 
one  sister  may  hold  in  severalty  and  the  others  in  par- 

cenry,  322. 
parceners  do  not  take  by  survivorship,  but  lands  descend 

to  their  issue,  326. 
issue  of  parceners  disseised  before  partition,  shall  have 

joint  actbn,  357. 
one  parcener  dying  seised  did  not  take  away  entry  of  the 
other,  434. 
PARCENERS  BY  CUSTOM.    See  Gavelkind. 
PAES  BA  TIONABILISy  ancient  mode  of  distribution  of  per- 
sonalty, 307. 
is  the  custom  of  London  and  York,  306. 
PARTIBLE  INHERITANCES,  socsge  lands  andenUy  pai^ 

tible,  299. 
PARTIBILITY  OF  PERSONALTY.  iS^w  Pars  Rationabiub. 
PARTICULAR  ESTATE,  particular  estate  and  remainder  form 
but  one  estate,  18,  37,  73,  478,  480,  571,  629* 
must  precede  remainder,  249,  n. 

and  remaindermust  pass  oncreation  of  particular  estate,  250. 
ByhhUPe  oaee,  667—669. 

particular  estates  merge  in  the  revendon  whenever  the 
same  party  becomes  aititled  to  both,  except  in  an 
estate-tail,  77,  n. 
release  to  tenant  of,  enures  to  him  in  remainder,  354. 
seisin  of  tenant  o^  is  seisin  of  the  remainderman,  571. 
tenant  of,  must  have  attorned,  553* 
he  who  has  no  reversion,  cannot  by  confirmation  enlarge 
the  estate  of  particular  tenant,  539. 
JPARTITION,  how  made,  283. 
by  writ,  284. 
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PARTITION  (eotUifiued.) 

return  to  writ,  285. 

by  parol  (before  Stat,  of  Frauds)  good,  285. 

effected  in  yarious  modes,  285,  n. 

rent  granted  for  equality  of,  286. 

of  fee-simple  or  fee-tail,  at  full  age,  binding,  288. 

but  unequal  partition  by  husbands  shaU  not  bind  sisters, 
288. 

made  where  one  is  within  age,  can  be  defeated,  289. 

heir  of  parcener  in  tail  can  enter  into  entailed  land,  or 
hATe  formedony  291. 

lies  against  tenant  by  curtesy,  but  not  i  eoniruy  294. 

between  joint-tenants,  334. 

between  tenants  in  common,  362. 
PARTITION  BY  HOTCHPOT,  in  frankmarriage,  315. 

meaning  of  the  term  **  hotchpot,"  315. 

how  made,  316. 

land  given  remains  to  the  donees,  317. 

doctrine  of  advancement,  318. 

right  of  hotohpot  descends  to  the  issue  by  right  of  repre- 
sentation, 319. 

doctrine  of  hotohpot  does  not  apply,  unless  descent  from 
same  ancestor,  320. 

nor  can  it  attach  where  lands  descended  are  of  equal  value, 
320. 

or  are  entailed,  321. 

hotohpot  can  only  take  place  upon  an  advancement,  322. 
PARTUS  8EQUITUB  VENTREM,  doctrine  of,  and  of  na- 
tural accession,  stated,  222,  n. 
PER  CAPITAy  or  IN  CAPITA,  descent  by.    See  Pabcekbbs. 
PER  STIRPES,  ^eaitiettihy.    ^  Pabcbnebs. 
PETTY  SERJEANTY.    See  Skbjkanty. 
PLEADING  IN  DISABILITY  OF  PLAINTIFF,  228—230. 
PLEADING  PROTESTANDO.    See  Pbotbstando. 
POSSESSIO  FRATRIS,  doctrine  of,  12. 

abolished,  12,  n. 
POSSESSION,  distinguished  from  seisin,  366. 

distinction  where  possession  should  draw  the  right  of  the 
land  to  it,  and  when  not,  502. 
POWER,  doctrine  of,  where  more  or  less  is  done  than  by  the 
authority  or  power  is  delegated,  447>  462  &  ».,  463. 
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PREMUNIRE^  can  be  pleaded  as  a  disability  to  plaintiff's  ac- 
tion, 229. 
PRESCRIPTION,  time  whereof  &c.,  memory,  and  prescriptioa 
are  all  one,  200. 
title  by,  not  limited  when  I^Uleton  wrote,  201. 
prescription  in  a  que  estate  applies  only  to  inooiporeal  he- 
reditaments, 216,  217. 
distinction  between  custom  and  prescription,  216,  n, 
rales  for  prescribing  in  a  que  estate^  216, 217. 
in  a  que  estate,  how  pleaded,  217. 
tfi  thepersotiy  219. 

incoiporeal  hereditaments  only  claimed  by,  217. 
how  prescriptiye  estates  are  descendible,  219. 
in  a  que  estate  confined  to  incorporeal  hereditaments  as 

appendants,  &c.,  219. 
instances  of  an  nnreasonable,  and  conaeqnently  void,  pre- 
scription, 2S5,  288. 
contrary  examples  of  a  good  prescription,  296,  237. 
tenancy  in  common  by  prescription,  365. 
PRESUMPTION,  doctrine  o^  with  regard  to  prescription,  SOS^it. 
PROFERT  OF  DEEDS,  when  to  be  pleaded,  217,  407,  417, 
478,  667. 
not  requisite  in  pleading  a  limitation,  424. 
PROFESSION,  to  be  a  monk  proSsssed  is  a  civil  death,  and  can 
be  pleaded  in  disability  of  plaintifiPs  action,  229, 
231,232. 
PBOTESTANDOy  in  pleading,  examples  o^  224^  225. 
PROVISOy  operation  of  this  word,  264,  371. 
PROXIMITY  OF  BLOOD,  is  the  title  to  mheritance  by  de- 
scent, 6. 
PURCHASE,  import  of  this  word  as  afieding  course  of  de- 
scent, 7* 
and  definition  o^  16, 
distinction  between  taking  by  purchase  and  taking  by 

descent,  10. 
is  ako  termed  **  ioheritanoe,"  14. 

QUARRELS,  release  o^  quare  the  extent  of,  613. 

QUE  ESTATE,  prescription  in,  roles  for,  216,  n.    See  Pre- 

SCBimON. 

ftUITRENTS,  what,  272, ». 
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RACE-RENT,  what,  272,  n. 
RECOVERY,  snppofles  elder  title,  185. 

effect  of,  when  had  hj  ftke  pleading  or  de&olt,  640. 
RECOVERY,  COMMON  OR  FEIGNED,  bar  to  entail,  37. 

substitution  of  a  new  mode  of  assurance  for,  30. 

exemplified  by  reference  to  the  doctrine  of  voucher,  180. 

effect  o^  upon  issue  in  tail,  642. 
RECOVERY,  FALSIFIER  OF,  by  tenant  in  tail,  efiects  a  re- 
mitter, 639. 
REGISTER,  description  of  this  book,  265,  267. 
RELEASE,  to  one  joint-tenant  enures  to  both,  353. 

to  one  trespasser  enures  to  all,  188. 

how  classed,  471,  474. 

a  release  defined,  471. 

principles  upon  which  releases  founded,  472. 

formula  of  release  of  rights,  474. 

does  not  extinguish  possibility  of  future  right,  475. 

release  to  one  remainderman  enures  to  all,  477* 

a  release  to  one  who  has  no  more  than  a  bare  right,  void, 
477. 

operation  of  release  by  very  lord  to  very  tenant,  480. 

for  the  shortest  space  of  time,*  effectual,  488. 

release  of  right  to  tenant  of  particular  estate  enures  to  him 
in  remainder,  490. 

conyeyance  by  lease  and  release,  521^ 

release  not  discontinuance,  579. 
RELEASE  METTRE  ET  FESTER  LE  DROIT,  release  to 
one  of  two  disseisors,  352. 

relessee  must  have  fireehold,  475. 

in  some  cases  this  release  enures  by  way  of  extinguisker  le 
droit,  476. 

made  to  one  shall  sometimes  enure  to  another,  478* 

how  it  shall  enure,  487,  488,  491. 

distinction  between,  and  release  denlarger,  488. 

condition  not  avoided  by,  491,  494. 

release  by,  enuring  by  way  of  extinguisher  le  droit,  495. 

to  one  not  having  freehold,  sometimes  good,  504. 
RELEASE  EXTINGUISHER   LE  DROIT,  examples  of, 
472,  478, 479, 490, 493. 

of  release  by  mMre  et  vester  operating  as,  495. 
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RELEASE  EXTINGUISHER  LESTATE,  example  o^  472. 

as  against  aU  persons,  497,  498, 497,  n, 
RELEASE  DENLAROER  LESTATEy  4tl2. 

a  right  of  entry  or  iiUeresie  termmi  is  not  sufficient  to  sap- 
port  this  release,  481,  482. 

release  to  tenant  at  will  good,  but  to  tenant  at  aofieranoe 
bad,  482,  483. 

eestuy  que  trust  capable  of  this  release,  483. 

how  this  release  shall  ennre,  486. 

distinction  between  this  release  and  release  mettre  le  drmtj 
488. 

general  role  in  this  release  that  apt  words  are  requiate  to 
pass  fee,  489. 
RELEASE  METTRE  LESTATE^  examples  of,  351,  472. 

effect  of  stranger's  release  tafeme^  352. 
RELEASE  BY  WAY  OF  ENTRY  AND  FEOFFMENT, 
examples  of,  473, 495. 

distinction  between  release  to  one  who  is  in  by  wroi^ 
enuring  by  way  of,  491,  n. 

if  one  be  disseised,  and  afterwards  another  disseise  him, 
and  the  disseisee  release  to  the  last  diaseisor,  good, 
492. 
RELEASE   OF  ACTIONS  REAL   AND  PERSONAL,  re- 
lease of  real  actions  bar  to  a  mixed  action,  505. 

release  of  actions  real  must  be  to  tenant  of  the  land,  506. 

remedies  not  barred  by,  506, 507. 

release  of  all  manner  of  actions  better  than  a  release  of 
actions  real  and  personal,  506. 

what  is  barred  by  release  of  actions  personal,  500. 

distinction  between  release  of  an  action  and  an  execution, 
510. 

execution  should  be  released  by  express  words,  511. 

release  of  all  demands  bare  all  actions,  appeals,  and  execu- 
tions, right  of  entry,  and  profits  aprmdre^  612. 

quare  as  to  quarrels,  513. 

distinction  between  release  of  all  actions  to  obligee  before 
day  of  payment,  and  to  lessee  before  rent  payable, 
513. 
RELIEF,  custom  in  some  manors  as  to  payment  o^  106. 

payable   by  £ree  tenants  of  a  manor,  115.     AUo  tee 
Knight's  Srbvicb — Socaob. 
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REMAINDER,  estate  in,  defined,  248,  n. 

rules  in  respect  of  creation  of,  249 — ^251. 

either  vested  or  contingent,  261. 

Bjfkhars  case,  667—669. 
REMITTER,  defined,  617. 

how  efi^ected,  617. 

operation  of,  633. 

«  folly  "  of  party,  633. 

remitter  by  descent  to  issue  in  tail,  620,  635. 

avoids  charge  or  lease,  621. 

reason  of,  622. 

remitter  of  tenant  in  common  to  a  moiety,  623. 

remitter  to  joint-tenant  disseised  during  infEincy  to  a 
moiety,  647. 

no  remitter  where  *^  folly,"  618,  624. 

remitter  by  marriage  of  infiant  issue  in  tail  withyeme  dis- 
continuee,  624. 

remitter  to/eme-cmwrt,  626,  628,  630,  631. 

mat^e  le  barouy  628. 

to  tenant  of  particular  estate  is  remitter  also  to  remainder- 
men, 629. 

baron's  disagreement  will  not  devest  remitter  to  femsy 
632. 

covin  by  husband  and  wife  to  efiect  a  remitter  to  feme  not 
aUowed,  632. 

maugre  lafemey  633. 

remitter  cannot  be  waived,  634. 

waiver  of  estate  cause  of  remitter,  636,  637. 

by  reprisal  of  b^xron,  631. 

of  ecclesiastical  corporation,  638. 

by  falsifier  of  recovery  by  issue  in  tail,  639. 

remitter  by  disclaimer  of  discontinuee,  642. 

by  disclaimer  of  heir,  644. 

by  disclaimer  in  court  of  record,  647. 

remitter  by  acceptance  of  estate,  647. 
RENT,  a  substitution  of  service,  242. 

incident  to  reversion,  242. 

three  kinds  of,  243. 

any  forcible   prevention  of  distress  is  a   disseisin  of, 
271. 

is  reserved  out  of  corporeal  hereditamentcf,  272. 
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RENT  (eoftfiimei.) 

usually  rendered  in  money,  but  may  conoat  in  service, 
272. 

roust  be  a  profit  out  of  land,  not  part  of  the  land,  272. 

must  be  reserved  to  the  owner  of  the  fee  or  leyexsioiier, 
272. 

how  reserration  to  a  joint-tenant  shall  enure,  349. 

the  term  rent  applicable  to  other  rents,  272,  n. 

tender  of  rent  should  be  on  the  land,  386. 

condition  for  payment  of  rent,  good  as  a  condition^  but 
bad  as  a  reservation,  389. 

reservation  of,  can  only  be  made  properly  to  feoffor,  donor, 
or  grantor,  or  their  heirs^  390. 

and  not  to  a  stranger,  391. 

dissebin  of  rent  by  attornment  to  a  stranger,  669. 
RENT  GRANTED  FOR  EQUALITY  OF  PARTITION.  Ses 

Pabtition. 
RENT-SERVICE,  defined,  243,  n.,  244. 

remedy  for,  245. 

at  common  law,  reserved  without  deed,  247. 

in  grant  of,  grantor  must  retain  reversion,  248. 

not  extinguished  by  purchase  of  part  of  the  land,  for  it  is 
apportionable,  266. 

but  entire  things  cannot  be  apportioned,  257. 

apportionment  of,  on  lord's  purchase,  268. 

how  it  may  be  changed  to  rent  Btck^  268 — 261. 

service  of  mwne  extinguished  by  purchase  of  lord  para- 
mount, 263. 

three  kinds  of  disseisin  of,  269, 270. 
RENT-CHARGE,  does  not  follow  reveraon,  242. 

defined,  244,  n. 

is  where  there  is  a  clause  of  distress,  262,  263. 

avowry  chaiges  the  land  and  discharges  the  person,  264. 

distress  may  be  reserved  on  a  sum  in  gross,  t.  e.  not  an- 
nexed to  the  reversion,  and  is  a  rent-chaige,  266. 

how  extinguished,  266. 

when  apportioned,  268. 

denial  a  disseisin  of  rent-chaige,  270. 

rent-charges  of  great  antiquity,  273. 

their  object,  273. 

grant  of,  to  Uirr€  tenant  is  extinguishment  of,  638. 
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REST'SECK,  defined,  242—246. 

\a  where  there  is  no  clause  of  distressy  252, 26S. 

remedy  for,  hy  real  action,  263,  269. 

for  refusal  to  pay  is  disseisin,  262. 

a  severance  of  rent  from  services  makes  the  rent  $eek, 
268. 

disseisin  of,  is  denial  and  inclosure,  270. 

now  recoverable  by  distress  by  statute,  275. 
RENT  OF  ASSISEy  what,  272,  «. 
REPAIRS,  custom  as  to,  in  some  manors,  106. 

tenant  at  will  not  bound  to  repairs,  as  lessee  for  years  is, 
87,  90,  91. 

but  is  liable  for  voluntary  waste,  91. 
RESCOUSy  a  disseisin  of  rent,  269. 
RESERVATION  OF  RENT.    See  Rent. 
REVERSION,  defined,  29,  ».,  73,  fi. 

incidents  to  reversion  are  fealty  and  rent,  74^  «>• 

how  distinguished  from  remiunder,  75,  n. 
REVERSION,  DISCONTINUANCE  OF.  ^ocDiscomtinuanck. 
RIGHT,  signification  of,  518,  i». 

RIGHT  OF  ENTRY,  taken  away  by  descents  which  toll  en- 
tries, 427. 

kept  alive  by  continual  claim,  444. 

barred  by  discontinuance,  576. 

restored  by  remitter,  617. 

the  present  mode  of  barring  is  by  limitations  of  actions, 
617,  n. 
RIGHT  OF  REPRESENTATION,  in  descent,  20,  21. 

exemplified,  305,  n. . 
RULE  IN  SHELLEY'S  CASE,  666, ». 
RYKHILL'S  CASE,  667—669. 

SCUTAGIUMy  this  word  not  known  to  foreign  feudists,  134. 

See  EscuAOE. 
SEISIN,  seisin  and  possession  distinguished,  366. 
SERJEANTY,  Grand ;  defined,  187, 192. 

what  relief  payable,  188. 

criterion  of  this  tenure,  189. 

is  knight's  service,  190. 

holden  solely  of  the  king,  192. 

AAA 
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SERJEANTY,  Petty ;  defined,  191, 192. 

is  a  socage  tenure,  191, 192. 

holden  solely  of  the  king,  192. 
SERVICE,  inseparably  incident  to  tennre,  174. 
SERVITIUM  MILITAIRB.    iS^w  Knight's  Sebtick. 
SOCAGE  IN  CAPITE,  defined,  153. 

its  incidents,  153. 
SOCAGE   COMMON   OF  THE  £:iNG,  distingniahed  from 

socage  f»  eapite^  153. 
SOCAGE  OF  A  COMMON  PERSON,  is  the  same  aa  common 
socage,  153. 

common  socage  defined,  155, 156. 

etymology,  157. 

distingoished  from  egeuagt^  158. 

rent  certain  is  Socage,  159. 

wardship  in  socage,  159, 160. 

guardian  accountable,  160. 

guardian's  allowance^  160, 161. 

stranger  occupying  as  guardian  accountable,  161. 

distinguished  from  wardship  in  chivalry,  162. 

what  relief  payable,  and  when,  162. 

recoverable  by  distress,  163. 

when  payable,  163, 164. 

socage  is  the  general  tenure,  167« 

the  heir  can  nominate  his  own  guardian,  if  no  testamen- 
tary guardian  appointed  under  the  statute,  168. 
SOCMAN,  defined,  114. 
SPECIAL  VERDICT.    See  Jury. 
STATUTE  OF  DISTRIBUTIONS.   See  Distbibution  op  Pbr- 

SONALTT. 

STATUTE  MERCHANT,  tenancy  by,  338. 

^27i2P^  descent  in«    ^Pascbnebs. 

SUFFERANCE,  estate  by,  distinguished  finom  tenancy  at  will,  93. 

tenant  holding  over,  d3. 
SUIT  REAL,  what,  106, ». 
SUIT  SERVICE,  what,  106,  n. 
SURRENDER,  defined,  641,  n. 

diBtinguished  from  a  confirmation,  541,  n. 
SURRENDER  OF  COPYHOLD,  form  of,  97. 

custom  concerning  surrender  out  of  court,  103, 106. 
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SURYIVORSHIP,  does  not  hold  place  where  tenants  hold  by 
seyeral  titles,  364.    See  Jojiit-tsnanct, 

TAIL,  estate  in.    See  Fbe-tail» 

parcener  in.    See  Pabceners. 
TENANCY  IN  COMMON,  tenants  in  oommon  are  in  by  seyeral 
tiUes,343. 
may  arise  npon  aeyeranoe  of  joint-tenancy,  diS — 351. 
corporators  tenants  in  oommon  from  the  beginning,  345. 
so  are  natural  and  corporate  persons^  345. 
by  prescription,  355. 
when  tenants  in  common  shall  seyer  in  action,  and  when 

join,  356—362, 
reason  why  tenants  in  oommon  should  join  in  personal 

actions,  361. 
partition  was  not  compulsory  at  law,  362. 
but  became  so  by  statute,  362. 
tenancy  in  common  of  chattels  real,  created  by  seyerance 

of  jointure,  363^ 
personal,  364. 

remedies  by  tenants  in  common  against  each  other,  364, 
365. 
TENANCY,  tenancy  in  deed  and  tenancy  in  law,  475, 476, 634. 
TENANCY  BY  ENTIRETIES,  cases  put  concerning,  355, 

421. 
TENANCY  FROM  YEAR  TO  YEAR.   iSiw  Wni,  Tknant  at. 
TENANTS  IN  ANCIENT  DEMESNE.  ^  Ancient  Dbmebicb. 
TENANTS  IN  COMMON.    See  Tenancy  in  Common. 
TENAjNTS  BY  THE  VERGE.    See  Copyhold  Tenants. 
TENANT-AT-WILL.    SeeVfvLL. 
TENANT  FOR  TERM  OF  LIFE.    See  Life. 
TENANT  FOR  TERM  OF  YEARS.    See  Yeaes. 
TENANT  BY  SUFFERANCE.    See  Supferancb. 
TENANT  OF  PARTICULAR  ESTATE.     See  Particular 

Estate. 
TENANT  HOLDING  OYER.    ^Sufferance. 
TENDER.    See  Mortoaoe— Rent. 
TENDER  OF  DEMY  MARE,  when  made,  514. 
TERM  OF  YEARS,  eyery  tenancy  of  a  definite  duration  b  a 

term,  81.    See  Years,  Tenant  for  Term  of^ 
TITLE,  signification  of  this  word,  518,  n. 
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TENURES  IN  CAPITE,  defined,  152. 

incidents  to,  152. 

profits  of,  154. 

abolished,  154.    See  KmoHT's  Ssryicb — Socaob. 
TERRA  NATIVA,4. 

copyhold  land,  241. 
TRANSITORY  ACTIONS,  512. 

TRESPASS,  committed  by  many,  is  joint  or  several  at  the  will 
of  the  party  against  whom  the  wrong  is  done,  418. 

yet  if  release  to  one,  discharges  all,  418. 
TRIAL  BY  CERTIFICATE.    See  Escuage. 

USES,  as  they  existed  in  LytttetonCs  time,  were  what  trusts  are 
now,  521. 

VERDICT  AT  LARGE.    See  Jury. 

VERGE,  TENANTS  BY.    See  Copyhold  Tenants.     . 

VESTED  REMAINDERS.    See  Remainder. 

VILLAN  SOCMEN.    See  Ancient  Demesne. 

VILLAN,  by  tenure,  described.  111. 

VILLEIN,  described,  112.    See  Villenaob. 

VILLENAGE,  tenure  in,  when  introduced,  206. 

a  tenure  of  a  mixed  nature,  206. 

yiUeins  were  either  regardant,  207. 

or  in  gross,  207,  215,  216. 

this  tenure  long  extinct  at  12  Car.  2,  c.  24. 

fyttletofCe  definition  of  this  tenure,  208. 

villein  services  specified,  209,  210. 

villenage  followed  the  person,  211  (a). 

a  free  man  could  not  have  been  made  villein  by  payment 
of  marchety  212. 

title  to  a  villein  was  either  by  prescription  or  confession, 
212,  220. 

after  confession  jMWfno^  bound,  220. 

villein  could  not  retain  property  in  his  own  right,  213. 

distinction  between  regardant  and  appendant,  220. 

male  and  female,  how  termed,  221. 

in  what  cases  issue  was  either  bond  or  free,  221,  222. 

in  what  cases  villein  could  sue  his  lord,  222 — ^227. 

villein  could  sue  his  lord  as  executor,  224. 

trial  of  villenage,-  224. 
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VILLENAGE  (canHnued). 

lord  might  ^lettd  protesiamdo  to  his  villein's  action,  225. 

villenage  could  be  pleaded  in  disability  of  plaintiff,  228. 

remedy  of  lord  if  villein  professed  a  monk,  231. 

manumission  of  villein,  2S3. 

manumission  expressed,  233. 

implied,  234. 

how  villeins  described  and  distinguished  in  ancient  court 
rolls,  236. 
VISITOR,  complaint  to,  172. 

who  is  visitor,  172,  n, 
VOUCHER,  in  homage  ancestrel,  180. 

doctrine  of  voucher,  180,  n, 

WAIVER  OF  ESTATE,  4. 

a  cause  of  remitter  being  wrought,  636. 
WARDSHIP  IN  CHIVALRY.    See  Knight's  Service. 
WARDSHIP  IN  COPYHOLD,  customs  concerning,  107. 
WARDSHIP  IN  SOCAGE.    See  Socaob. 
WARRANTY,  of  lord  incident  to  homage  ancestrel,  179. 

discharged  in  homage  ancestrel,  183. 

when  warranty  works  discontinuance,  580,  581. 

its  origin,  648. 

lineal  warranty  barred  heirs  of  feoffor  with  warranty,  649. 

and  heirs  in  tail,  650,  661. 

collateral  warranty  restricted,  650. 

all  warranties  prospectively  abolished,  650. 

warranty  by  disseisin  defined,  651,  652. 

warranty  by  disseisin  no  bar  to  heirs,  652. 

three  kinds  of  warranty,  651. 

warranty  might  have  been  by  disseisin  as  to  one  moiety, 
and  coUateral  as  to  the  other  moiety,  653. 

lineal  warranty,  and  rules  concerning,  655 — 657. 

collateral  warranty  on  heir,  656. 

and  on  issue  in  tail,  659,  661. 

rules  respecting,  656,  663. 

warranty  might  have  been  collateral  in  respect  of  some, 
but  lineal  in  respect  of  others,  658. 

also  both  lineal  and  collateral  at  one  time,  659. 

the  effect  of  lineal  warranty  was  to  bar  heir  in  fee  with, 
and  heir  in  tail  without  assets,  660. 
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WARRANTY  {continued). 

but  collateral  warranty  barred  botb,  661. 

warranty  by  mother,  wife  of  tenant  in  tail^  is  collateral, 
and  barred  son,  661. 

lineal  and  collateral  warranty  distingoiahed,  662. 

collateral  warranty  between  brothersy  662, 663. 

release  of  a  fieither  to  disedsor  with  warranty  is  collateral 
on  that  son  on  whom  it  descends,  663. 

warranty  always  descends  on  the  heir  of  him  who  made 
the  warranty  according  to  the  coarse  of  descent  at 
law,  664»  665. 

warranty  by  tenant  by  curtesy  no  bar,  except  with  assets^ 
670. 

warranty  of  tenant  in  dower,  671. 

warranty  can  be  defeated  by  in£snt  heir  if  descent  cast,  671# 

heir  of  feme  not  barred  unless  with  assets,  672, 673. 

warranty  by  fine  of  husband  does  not  bar  heir  of  wiiSe,  un- 
less with  assets,  674. 

ioarrantisabwiiiu  imports  warranty,  677« 

the  heir  never  bound  by  any  express  warranty,  but  where 
the  ancestor  was  bound  by  the  same  warranty,  678. 

heir  in  Borough-English  not  bound  by  warranty,  679. 

nor  in  gavelkind,  680. 

nor  is  the  half-blood,  681. 

warranty  might  be  raised  by  confirmation,  681. 

and  might  be  limited  for  term  of  life  or  in  tail,  681. 

annexed  to  estate  pur  outer  ote,  682. 

warranty  is  defeated  when  estate  to  which  it  is  annexed  b 
defeated,  683^  684. 

defeated  by  extinction,  686. 

warranty  suspended,  686. 

destroyed  by  attunder,  687. 

discharged  by  release,  689. 

many  other  modes  of  defeating  warranty,  689. 

lineid  warranty  might  have  been  defeated  by  matter  in 
deed  or  in  law  in  the  same  manner  as  a  collateral 
warranty,  680. 
WARRANTY,  voucher  to.    Soe  Rbcovhrt. 
WASTE,  for  voluntary  waste  tenant  at  will  is  liable  to  an  ac- 
tion, 90. 

customs  concerning,  in  manors,  107. 
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WHITE  RENTS,  what  are,  as  distinguished  from  reddUua  nigri^ 

272,  »• 
WHOLE  BLOOD.    See  Dbscbnt. 
WILL,  TENANT  AT,  defined,  87. 

exempted  from  repair,  87,  90. 

lessor  at  will  may  sue  or  distrain,  92. 

distinguished  from  tenancy  from  year  to  year,  &c.,  92. 
WILL,  of  several  wills,  the  last  only  is  good,  198. 

common  Liw  since  Conquest,  665,  n. 

since  Statute  of  Uses,  567,  n. 
WORE,  custom  concerning,  in  manors,  107. 
WRITS,  are  either  original  or  judicial,  266. 

YEARS,  TENANT  FOR  TERM  OF,  this  tenancy  defined,  70. 

on  reservation  of  rent,  lessor  may  either  sue  or  distrain,  70. 

livery  not  necessary  in  the  creation  of  this  estate,  71. 

eveiy  tenancy  of  a  definite  duration  is  a  term,  and  of  the 
nature  of  a  term  of  years,  though  for  a  less  period 
than  a  year,  81. 

requisites  of  a  term,  82. 

estate  for  years  b  assignable,  83. 

origin  of  leases,  83. 

power  of  leasing,  83. 

enabling  and  disabling  statutes,  86,  n. 

lessee  entitled  to  egtooerSy  86. 

tenant  for  years  bound  to  repair,  91. 

a  term  of  years,  being  a  chattel  real,  goes  to  executors  or 
administrators  as  well  as  a  chattel  personal,  al- 
though limited  to  the  heir,  683. 
YOREL,  custom  of  city  of  York,  as  to  distribution  of  personalty , 
308. 


THE    END. 

Pruetui  Hono9  oneri$ :  Fructut 
Honofit  onu9. 
I.  L.  1639. 
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